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PREFACE   TO   THE   SECOND   EDITION, 


"Since  tlie  First  Edition  of  this  Work  on  Mortgages 
was  published  in  1897,  there  have  been  a  very  great 
number  of  cases  decided  on  this  branch  of  the  Law. 
In  the  present  issue  these  decisions  (including  those 
of  the  Irish  Courts)  reported  up  to  the  beginning  of 
August,  1911,  have  been  incorporated.  In  addition, 
the  various  Statutes  passed  since  1897  which  touch 
upon  the  Law  of  Mortgage  have  been  duly  considered 
and  commented  upon. 

The  clear  and  concise  method  of  treatment  adopted 
by  the  Author  in  the  First  Edition  has  been  closely 
followed,  while  the  Work  itself  has  been  considerably 
enlarged  and  in  some  parts  rewritten.  The  whole 
volume  has  been  subjected  to  careful  revision. 

Throughout  the  preparation  of  this  edition  the 
object  has  been  to  make  the  Work  complete  and 
comprehensive ;  to  include  every  point,  whilst  keeping 
the  volume  within  reasonable  limits. 

The  thanks  of  the   Editor  are    due    to    Mr.  Eoger 

E.  Willcocks,  of  the  Middle  Temple,  for  the  work  of 

revising  the  proofs. 

W.  F.  W. 

Lincoln's  Inn, 

Septemler,  1911. 
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EXTRACT   FROM 
PREFACE   TO   THE   FIRST   EDITION. 


The  object  of  this  Work  is  to  present,  ^Adtllill  the  limits 
of  a  handy  volume,  the  existing  law  relating  to  the 
different  classes  of  securities  on  property.  The  subject 
embraces  mortgages,  legal  and  equitable,  including  bills 
of  sale,  pledges,  common  law  liens,  equitable  charges 
and  liens,  liens  created  by  statute,  and  maritime 
securities. 

The  difiSculty  of  comprehending  so  many  distinct 
branches  of  law  within  the  limits  which  the  Author  has 
set  himself  will  excuse,  he  hopes,  in  some  degree  the 
imperfections  of  the  performance. 
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.  186 
.  294 
.  285 
.  41 
.  17 
17,  546 
17 
.  17 
(Comity  Courts  Admiralty  Jurisdiction  Act,  1868), 

s.  8 .    .  C45 

(Inland  Revenue  Act,  1868),  s.  11         .  .  .      206 

(Poor  Bate  Assessment  and  Collection  Act,  1869), 

s.  16 238,  326 

(Administration  of  Estates  Act,  1869)  .       280,  281 

s.  1 .  .     282 

(Companies  Clauses  Act,  1869) — 

s.  1 185 

s.  2 185 

s.  3 186 

(County  Courts  Admiralty   Jurisdiction  Amend- 
ment Act,  1869)- 
s.  2        .  .  .  ...     645 

s.  3 645 

s.  4 .045 
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32  &  33  Vict.  0.  62. 

(Debtors  Act,  1869),  s.  4 323 

u.  71. 

(Bankruptcy  Act,  1869)       ....       485,  486 

s.  72 642 

s.  92  (1) 484 

(2 487 

33  &  34  Vict.  0.  10. 

(Coinage  Act,  1870),  s.  4 622 

c.  20. 

(Mortgage  Debenture  (Amendment)  Act,  1870)     .     188 

s.  4        .          .                    189 

c.  56. 

(Limited  Owners'  Eesidences  Act,  1870),  s.  9       .     167 

c.  104. 

(joint  Stock  Companies  Arrangement  Act,  1870), 

s.  2 .590 

34  &  35  Vict.  0.  11. 

(Poor  Law  Loans  Act,  1871)        ...              831 

35  &  36  Vict.  c.  93. 

(Pawnbrokers  Act,  1872) 274 

s.  10 77 

s.  15 77 

s.  16 337 

s.  17 337 

s.  18 337 

s.  19 240 

s.  20 240 

s.  21 240 

s.  22      .          .          .          .          ■          .          .          .240 

s.  24 77 

s.  25 79,  337 

s.  26      .          .          .                    ....     337 

s.  27 77 

s.  28      .          .          .                    ....       77 

s.  29 337 

36  &  37  Vict.  0.  66. 

(Judicature  Act,  1878)         .          .           14,  297,  299,  590 

s.  25  (4) 590 

(5            .          .          .          .                    .       228,  268 

(6) 15,  37,  434,  441 

(8) 313,  401 

rf.  34 639,644 

37  &  38  Vict.  u.  42. 

(Building  Societies  Act,  1874)      334,  359,  434,  686,  687 

s.  15 196 

s.  19      .          .                    196 

s.  38      .          .          .                    ....         3 

s.  41 .691 

s.  42 687 

0.  57. 

(Real  Property  Limitation  Act,  1874)            .          .     617 

s.  1                  604,  616 

s.  2 604 

s.  7                  .                    635 

s.  8                  ....                  603,  604,  608 

s.  9 618 

s.  10     .                   .         .                  .       604,  610,  612 

s.  12 603 

c.  62. 

(Infants  Belief  Act,  1874),  s.  1     .         .         .         .         :! 

0.  78. 

(Vendor  and  Purchaser  Act,  1874) — 

s.  2  (1)  .                    .          .                    ...     561 

s.  7        .                    360 

s.  8 .          .     506 

38  &  39  Vict.  c.  31. 

(Railway  Companies  Act,  1875)  ....     328 

0.  60. 

(Friendly  Societies  Act,  1875),  s.  28  (2)         .                 18 

c.  77. 

Judicature  Act,  1875),  s.  10        .          .                         285 
(Land  Transfer  Act,  1875)— 

u.  87. 

s.  26     .          .          .                    ....     412 

s.  28      .          .                              .                    .               505 

s.  40     .                    .                    .                    .          .     435 

s.  95     .                    .          .                    ...     G56 

s.  127    ...          .                    .          .       507,  509 

s.  129 .          .     360 
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39  &  40  Vict.  V.  44. 

u.  45. 

40  &  41  Vict.  u.  34. 

41  &  42  Vict.  u.  31. 


c.  88. 
42  &  43  Vict.  c.  76. 
44  &  45  Vict.  c.  41. 


(Legal  Practitioners  (Ireland)  Act 
(Industrial  and  Provident  Societies 
(Real  Estate  Charges  Act,  1877) 
(BiUs  of  Sale  Act,  1878)     28,  43,  46, 

s.  3       . 

s.  4       . 

s.  5 

s.  6       . 

s.  7 

s.  9       . 

s.  10  . 
(2) 
(3) 


s.  11 

s.  12 

s.  14 

s.  20 

(Innkeepers  Act,  1878),  s.  1 
(Companies  Act,  1879),  s.  5 
(Conveyancing  Act,  1881) 

s.  5 
(2) 
(3) 


PAGE 

1876),  s.  3  .  139 

Act,  1876)  .   50 

.  459 

49,  50,  58,  61,  259 

46,  47 

46,  47,  51,  213,  215,  257,  258 

52,  213,  215 

64,  267,  258 

213,  215 

.   63 

53,  61,  509 

55,61 

58,69 

.   60 

.   61 


s.  10 

s.  15 

I 
s.  16 


s.  17 


s.  18 


s.  19 


'(1) 
(2) 

(1) 

(2) 

(3) 
(13) 
(14) 
(15) 

(1)  (i.) 
(iii, 
(iv, 

(2) 

(3) 
s.  20  . 

(i-) 
(ii.) 
(iii.) 
s.  21  (1) 

(2) 
(3i 

m 

(5) 

(6) 

(■?) 
s.  22  (1) 
s.  23  . 

(1) 
(2) 
(3) 

(4) 

s.  24  . 

(1) 
(2) 


.  478 

82 
.  190 
238,  241,  242,  445 
.  581 
.  581 
.  581 
227,  228 
.  685 
433,  685 
.  222 
.  221 
.  222 
200,  366 
.  362 
227,  228,  230,  304 
.  379 
.  379 
.  304 
.  304 
.  304 
235,  241,  305,  379 
.  241 
.  235 
.  805 
.  805 
.  305 
241,  244,  245,  364 

244 
.  244 

244 
.  243 
253,  253 
.  250 
.  242 
.  241 

407 
.  221 
.  253 
.  218 
.  379 
.  379 
.  218 

218 
.  235 
.  235 
.  235 
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44  &  45  Viol.  0.  41. 

(Convsyanoing  Act 

,  1881)- 

— 

s.  24  (8) 

286 

(*) 

.     236 

5) 

.     236 

(6)         . 

.     236 

(7)        . 

.     236 

(8) 

.     236 

(i.). 

.     236 

(ii.) 

.     236 

(iii.) 

.     236 

(iv.) 

.     236 

s.  25     . 

.       412,  423 

s.  26     . 

2 

s.  27     . 

.     435 

s.  44     . 

242,  259,  299,  422 

s.  45     . 

.     336 

s.  46     . 

7 

s.  54     . 

.     204 

s.  55     . 

.     524 

s.  56     . 

.       200,  201 

(1) 

.     200 

(2)         . 

.     201 

s.  59     . 

.     281 

s.  61     . 

.       207,  580 

(1)         ■ 

.     253 

s.  68     . 

10 

s.  67     . 

.     244 

s.  70  (1) 

426 

s.  71     . 

244 

u.  44. 

(Solicitors'  Eemuneration  Act,  1881),  s.  8  (1)      .     205 

c.  58. 

(Army^Act,  1881),  < 

.141 135 

45  &  46  Vict.  c.  38. 

(Settled  Land  Act, 

1832),  s.  18            .          .       167,  168 

0.  89. 

(Conveyancing  Act 

,  1882             .          .          .          .569 

s.  1  (4)  (ii.)    . 

559 

s.  2 

571 

s.  8       . 

.     559 

s.  12     . 

685 

c.  43. 

(Bills     of     Sale 

(1878)      Amendment       Act, 

1882) 

29,  50,  51,  52 

s.  2        . 

43 

s.  8       . 

43,  51 

s.  4        . 

46,  53,  54 

s.  5        . 

52,  53,  54 

s.  6       . 

53 

(2) 

52,  256 

s.  7 

66,  71,  73,  240,  309,  311,  428 

(1) 

310 

(A) 

.     '    .         .         .         .310 

s.  8       . 

.     55,  60,  61,  258 

s.  9       . 

64,  258 

s.  10     . 

.       55 

s.  12     . 

64 

s.  18 

240,  310,  311 

s.  15     . 

478 

s.  17     . 

50 

c.  75. 

(Married  Women'p 

Property  Act,  1882)       .         .     3,  4 

46  &  47  Vict.  c.  52. 

(Bankruptcy  Act, 

1883)     .                   ...     290 

s.  4       . 

.       483,491 

(b) 

491 

(1)  w    • 

.     488 

s.  6  (1) 

285 

(2) 

.     285 

s.  8       . 

506 
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46  &  47  Vict 

>^.  52. 

{Bankruptcy  Act,  1883)— 
s.  9       . 

.     506 

(2) 
s.  15  (2) 
s.  27     . 

.  429 
.  287 
.       99 

s.  39     . 

.     287 

s.  40  (5) 

.     290 

s.  44 

.        474 

482,  491 

s.  45     . 

.     138 

s.  46     . 

, 

.     188 

s.  47     . 

495,  535 

s.  48     . 

483,  488 

§    : 

. 

483,  484 

.     483 

s.  49     . 

138 

477,  491 

s.  50  (5) 

.     554 

(6)         . 

96 

s.  55     . 

12 

(6)         . 

12 

B.  102   . 

641 

s.  103   . 

483 

s.  121   . 

506 

s.  168   . 

286,  475 

Sched.  (I.)     . 

'.     287 

Sched.  (II.)  . 

287,  290 

0.57. 

(Patents     Designs     and     Trade     Marks     Act, 

1883)— 

s.  23 

, 

.     511 

s.  87 

.     511 

c.  61. 

(Agricultural    Holdings    (England) 

Act,   1883), 

s.  29 

, 

.     503 

47  &  48  Vict 

u.  41. 
u.  54. 

(Building  Societies  Act,  1884),  s.  2 

(Yorkshire  Eegistries  Act,  1884)— 

s.  3 

' 

.  643 
.     509 

s.  4       . 

.     507 

s.  5       . 

.     507 

s.  6       . 

. 

.     507 

s.  7       . 

, 

.     507 

s.  11     . 

.     507 

s.  12     . 

, 

.     507 

s.  13     . 

, 

.     507 

s.  14     . 

507,  561 

s.  15     . 

.     567 

s.  16     . 

361 

508,  539 

s.  18     . 

, 

.     509 

s.  19 

, 

.     509 

s.  20     . 

.     509 

s.  21     . 

.     509 

s.  22     . 

, 

.     509 

s.  23     . 

.     509 

s.  28     . 

.     509 

s.  29               .         . 

.     509 

s.  30     . 

.     509 

c.  71. 

(Intestates  Estate  Act,  1884),  s.  4 

.     348 

48  &  49  Vict. 

^.26. 

(Yorkshire  Registries  Amendment  Ac 
s.  3       .          .                    .          . 

s.  4 

s.  5 

.t,  1885) 

.  507 
.  507 
.     567 

50  &  51  Vict 

c.  26. 

(Allotments    and   Cottage    Gardens 

(Compen- 

sation  for  Crops)  Act,  1887)    . 

302 

0.43. 

(Stannaries  Act,  1887),  s.  19 

.     509 

0.  57. 

(Deeds  of  Arrangement  Ai.'t,  1887) 

.     503 

51  &  52  Viet 

0.41. 

(Local  Government 

Act,  1 

888), 

s.  96 

506 
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51  &  52  Vict.  0.  m. 


u.  51. 


(County  Courts  Act,  1888)— 

s.  67 .         .     641 

s.  75     .  .  ....     641 

s.  150 147 

(Land  Charges  Eegistration  and  Searches  Act, 


s.  2       . 

.     501 

H.  4         . 

.     501 

s.  5       . 

501,  423 

(1) 

.     501 

(2) 

.     501 

(3 

.     501 

(4 

.     502 

s.  6       . 

.     502 

[a) 

502 

ib) 

.     502 

s.  7 

503 

s.  8       . 

.     503 

s.  10     . 

.     503 

s.  12     . 

503 

s.  13     . 

.     503 

u.  59. 

(Trustee  Act,  1888),  s.  8     . 

.     638 

c.  62. 

(Preferential  Payments  inBankruptcyAct,1888) — 

s.  1       . 

.     196 

(6) 

.     196 

2  &  53  Vict.  c.  45. 

(Factors  Act,  1889)— 

s.  1  (1) 

.     178 

(2) 

.     178 

(^) 

.     179 

(5) 

.     179 

s.  2       . 

178,  179 

(1) 

•                    • 

178,  179 

(2) 

. 

.     178 

(3) 

. 

.     178 

(4) 

.     178 

s.B       . 

.     178 

s.  4       . 

.          ,          . 

.     179 

s.  5       . 

.     179 

s.  7       . 

.     179 

s.  8       . 

.     180 

s.  9 

.     180 

s.  11     . 

.     179 

3  &  54  Vict.  u.  5. 

(Lunacy  Act,  1890)— 

s.  118   . 

•                     •                    • 

.     461 

o.  123   . 

.     461 

s.  135   . 

243,  688 

s.  136   . 

243,  688 

s.  142   . 

.     689 

s.  143   . 

.     688 

c.  39. 

(Partnership  Act,  1890)     ... 

.     677 

s.  3       . 

.     616 

s.  6       . 

.     176 

s.  23     . 

.     133 

c.  53. 

(Bills  of  Sale  ^ 

Lct,  1890)    '. 

51,64 

c.  57. 

(Tenants  Com] 

jensation  Act,  1890),  s.  2      . 

.     302 

c.  62. 

(Companies  (1 
1890)— 

[emorandum  of  Association) 

Act, 

s.l       . 

.     188 

s.  2       . 

.     188 

c.  63. 

(Companies  (Winding-up)  Act,  1890,  b.  10) 

191,  192 

c.  69. 

(Settled  Land 

Act,  1890)— 

s.  11     . 

.     168 

s.  19     . 

.     502 
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53  &  54  Vict.  c.  71. 

(Bankruptcy  Act,  1890)— 
s.  13     . 

.       13 

(6)         .         .         .         . 
s.  20 

.  13 
.     483 

s.  23 

.     289 

54  &  55  Viot.  c.  35. 

(BiUs  of  Sale  Act,  1891)    . 

51 

c.  39. 

(Stamp  Act,  1891)     . 
s.  12  (6)         . 
s.  41     .          .                   .          . 

s.  54 

s.  82     .         .         . 

s.  83 

s.  84 

s.  85     . 

s.  86     .          .          . 

s.  87 

s.  88              .                   .          . 

657,  691 
.  205 
.  206 
.  657 
.  206 
.  206 
.  206 
.     206 

205,  448 
.  205 
.     205 

s.  89 

205, 

206,  448 

s.  103 

.     624 

Sciied.  1        .          .         .          . 

205, 

206,  448 

c.  64. 

(Laud  Registry  (Middlesex  Deeds)  A 

3t,  1891) 

— 

s.  5 

.     506 

s.  6                 .... 

.     506 

55  &  56  Vict.  .;.  37. 

(Merchant  Shipping  Act,  1892),  s.  1 

. 

.     154 

56  &  57  Vict.  c.  21. 

(Voluntary  Conveyance  Act,  1898) 

.     499 

c.  39. 

(Industrial  and  Provident  Societies  / 

Let,  1893)— 

s.  23  (2) 

.     114 

s.  36     .          . 

.     197 

s.  43     . 

.     687 

s.  49     . 

.     604 

c.  53. 

(Trustee  Act,  1893)  . 
s.  12  (1) 
s.  17     . 

(1)         .          .         . 
(4          .          .          . 
(5)         .          •          . 

242,  688 
.  543 
.  201 
.  201 
.     201 

.     201 

s.'28 

.     687 

s.  29               ... 

.     688 

s.  30     . 

.     673 

s.  31     . 

.     672 

s.  36  (2)         .          .          . 

.     688 

s.  38     . 

.     689 

s.  45     .                   .          . 

.     117 

c.  71. 

(Sale  of  Goods  Act,  1893) 
s.  18     . 

s.  25  (1)         .          .          . 
(2)                   .          . 
s.  39     . 
s.  41     . 

s.  42               ... 
s.  43     .          . 

(1)         .          .          . 
s.  44     . 

s.  45                         .          . 
s.  46     . 
s.  47     . 
s.  48     . 

.  626 
.  79 
.  179 
.  180 
.  91 
.  92 
.  92 
.  92 
.  626 
92,  627 
92,  627 
92,  627 
92,  627 
92,  627 

57  &  58  Vict.  c.  10. 

(Trustee  Act,  1893,  Amendmen 
s.  3       . 

t  Act 

1894 

.  673 
.     242 

u.  46. 

(Copyhold  Act,  1894),  s.  39 

.     378 

>..  47. 

(Building  Societies  Act,  1894)— 
s.  10     . 

.     335 

s.  21  (c)         .          .          . 

.     219 
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57  &  58  Vict.  c.  47. 

(Building  Societies  Act,  1894)— 

s.  25  (2) 

.     177 

s.  94 

.     196 

0.  60. 

(Merchant  Shipping  Act,  1894)— 

s.31(l) 

.     510 

(2) 

.     510 

s.  32 

.     690 

s.  33 

.     510 

s.  34 

.     233 

s.  35 

.     241 

s.  86 

.     479 

s.  37 

.     435 

s.  39 

.     510 

s.  40 

.     510 

s.  41     .         .                  ... 

.     510 

s.  42 

.     510 

s.  43 

.     510 

(5) 

.     510 

(6) 

.     233 

(7) 

.     690 

s.  56 

.       510,  511 

s.  57 

86,  510 

s.  156  (1) 

.     153 

s.  157  (1)       . 

.     153 

s.  165. 

.     645 

s.  16r 

.     575 

(1) 

.     153 

(2) 

.     158 

(3)       .... 

.       154,  645 

s.  193 

.     153 

ss.  492-499 

.     627 

s.  544 

.     151 

s.  554  .          .                    ... 

.     151 

s.  565 

.     645 

Schedl 

.     510 

58  &  59  Vict.  o.  25. 

(Mortgagee's  Legal  Costs  Act,  1895) — 

s.  2                 

378,  395 

(1) 

.     394 

s.3(l)                               ... 

.     395 

s.  4       .          .          .          . 

.     395 

59  &  60  Vict.  0.  25. 

(Friendly  Societies  Act,  1896)   . 

.       18 

s.  47 

.     197 

s.  53 

.     687 

s.  63 

.     644 

60  &  61  Vict.  c.  19. 

(Preferential  Payments  in  Bankruptcy  i 

imend- 

ment  Act,  1897),  s.  2 

.     196 

0.  65. 

(Land  Transfer  Act,  1897) 

282,  509 

s.2(3)           ... 

.     604 

s.8(6) 

33 

Sched. I 

.     435 

61  &  62  Viot.  u.  10. 

(Finance  Act,  1898),  s.  6  . 

.     657 

62  &  63  Vict.  i..  9. 

(Finance  Act,  1899)— 

s.  4 

.     206 

s.  8 

.     206 

63  &  64  Vict.  c.  48. 

(Companies  Act,  1900)— 

s.  14 

.       512,  564 

(4) 

.     513 

s.  15 

.     514 

u.  51. 

(Money-lenders  Act,  1900)— 

s.  2       .          .          .                    .          . 

514 

=.3(2)           .                    ... 

.     515 

s.  6 

515 

3  Bdw.  7,  0.  46. 

(Revenue  Act,  1903),  s.  7 

.     205 
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i  Edw.  7,  c.  23. 
5  Edw.  7,  0.  15. 


7  Edw.  7,  c.  13. 
c.  18. 
c.  29. 


0.  50. 


8  Edw.  7,  c.  28. 


,  69. 


PAGE 

(Licensing  Act,  1904) 

.       196,  226 

s.  2 

.     220 

(Trade  Marks  Act,  1905)— 

s.  4 

.       21 

s.  5       .          .          .                    .          . 

21 

s.  22 

.       21 

s.  23     .          .          . 

.       21 

(Finance  Act,  1907),  s.  10 

.     206 

(Married  Women's  Property  Act,  1907) 

4 

(Patents  and  Designs  Act,  1907)  — 

s.  28 
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A  CONCISE   TEEATISE 


ON 


MORTGAGES,  PLEDGES,  AND  LIENS. 


CHAPTEE    I. 

INTEODUCTOEY — LEGAL  MOETGAGES. 


An  ordinary  creditor  lias  no  claim  against,  or  charge  upon,  Distinction 
any  part  of  his  debtor's  property.     His  only  right  is  a  right  seorreTand 

of  action  against  his  debtor  when  solvent,  or  of  proof  in  his  i^seoured 

'^  creditors. 

bankruptcy. 

But  a  creditor  may,  as  part  of  the  contract  by  which  the 

relation  of  debtor  and  creditor  is   constituted,  or  by  virtue 

of  a  subsequent  contract  for  value,  acquire  a  right,  either  to 

hold  specific  property  of  the  debtor  or  a  third  person  until 

the  debt  is  discharged,  or  to  make  specific  property  of  the 

debtor  or  a  third  person  available  towards  satisfaction  of  the 

debt.     The  present  treatise  deals  with  the  rights  and  remedies 

of  creditors  of  the  latter  class. 

A.  Legal  Moetgages  of  Land. 

The  following  are  the  principal  forms  of  legal  mortgage  of 
land,  the  first  being  the  most  usual : — 

1.  A  mortgage,  according  to  Blackstone  (2  Comm.  157)  is  i.  Mortgage 
"  where  a  man  borrows  of  another  a  specific  sum  (e.g'.  200?.)  ™  ^^' 
and  grants  him  an  estate  in  fee,  on  condition  that,  if  he,  the 
mortgagor,  shall  repay  the  mortgagee  the  said  sum  of  200?. 
on    a   certain   day   mentioned   in  the    deed,    that    then   the 

■*"^-  Digitized  by  Microsoft®  ^ 


-  LEGAL   MOKTGAGES. 

mortgagor  may  re-enter  on  the  estate  so  granted  in  pledge ; 
or,  as  is  now  (1766)  the  more  usual  way,  that  the  mortgagee 
shall  re-convey  the  estate  to  the  mortgagor." 
2.  Mortgage  2.  Owing   to   certain   doubts,   he   continues,   "it   became 

lo^g'^term!^  °  Usual  to  grant  only  a  long  term  of  years  by  way  of  mort- 
gage, with  condition  to  be  void  on  repayment  of  the  mortgage 
money." 

s.  Mortgage  3.  A  mortgage  is  sometimes  made  in  the  form  of  "  a  con- 

by  way  of  °   °  11-11 

trust  for  sale,  veyanoe  reciting  the  loan  and  the  intended  security,  and  then 

a  grant  or  re-lease  of  the  land  to  the  mortgagee,  upon  trust 
when  he  thought  fit  to  sell,  or  to  sell  or  mortgage,  with  a 
declaration  of  the  trusts  of  the  money  and  a  further  declara- 
tion that,  whenever  he  chose,  he  might  enter  and  take  the 
rents  and  apply  them  in  keeping  down  the  interest."  Fer 
Jessel,  M.E  in  In  re  Alison,  11  Ch.  D.  284,  294. 

Such  a  conveyance  is  in  substance  an  ordinary  mortgage 
security,  whether  it  is  made  to  the  mortgagee  himself  or  to  a 
third  person  as  trustee.  Bell  v.  Carter,  17  B.  11 ;  Wicks  v. 
Scrivens,  1  J.  &  H.  215 ;  KirTiwood  v.  Thompson,  2  H.  &  31. 
392 ;  2  D.  J.  &  S.  613  ;  Locking  v.  Parker,  S  Ch.  30  ;  In  re 
Alison,  supra ;  In  re  Metropolis  &  Counties,  dx.  Building  Society, 
[1911]  1  Ch.  698. 

4.  Welsh  4.  "  A  Welsh  mortgage  is  a  conditional  sale  ;  under  it  the 
m  r  gage.       jgnder    goes  into  possession   of  the   rents,  and    continues  to 

receive  them,  until  the  party  who  borrowed  the  money  chooses 
to  redeem."     Balfe  v.  Lord,  2  D.  &  War.  410,  487. 

5.  Statutory         5.  The  Conveyancing   Act,  1881    (44  &  45  Vict.    c.  41), 
r  gages.      gQa_]-,igg  ^sg(j_  £6)  a  mortgage  of  freehold  or  leasehold  land  to 

be  made  in  the  form  prescribed  by  the  Act,  and  provides  what 

covenants  and  provisos  are  to  be  implied  therein. 

As  to  charges  of  land  registered  at  the  Land  Eegistry, 

see  below,  p.  412. 
What  A  bare  possibility  (such  as  the  expectation  which  an  heir 

cannot  be       ^^^  of  succeeding  to  his  ancestor)    and  a  fortiori  an  interest 
mortgaged      j^    hereditaments  to  be  acquired  by  the  grantor  cannot  be 

disposed  of   at  law.     Perk.,   sec.    65 ;   Bacon's    J\[axims,  14 ; 

Lampet's  Case,  10  Eep.  46Z). 
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INCAPACITY    OF    INFANTS,    ETC. 

A  mortgage  by  an  infant  to  secure  the  repayment  of  incapacity 
money  lent  or  to  be  lent  is  absolutely  void  under  the  Infants' 
Kelief  Act,  1874  (37  &  38  Vict.  c.  62),  sec.  1,  unless  the 
money  was  advanced  for  necessaries,  in  which  case  the  mort- 
gage is  voidable  {Martin  v.  Gale,  4  Ch.  D.  428).  Although 
an  infant  may,  under  sec.  38  of  the  Building  Societies  Act, 
1874  (37  &  38  Vict.  c.  42),  be  a  member  of  a  building  society, 
a  mortgage  by  him  to  secure  advances  made  by  the  society  is 
absolutely  void  {Nottingham  Permanent  Building  Society  v. 
Thurstan,  [1903]  A.  C.  6. 

A  mortgage  of  real  estate  by  a  woman  married  before  Incapacity 
1883  not  dealing  with  her  separate  estate  or  with  property  woman, 
acquired  after  1882  requires  the  concurrence  of  the  husband 
and  acknowledgment  by  the  married  woman.  See  Fines  and 
Kecoveries  Act,  1833  (3  and  4  Will.  4,  c.  74),  sec.  77.  Under 
the  Married  Women's  Reversionary  Interests  Act,  1857  (20 
and  21  Vict.  c.  57),  commonly  called  Malin's  Act,  her  rever- 
sionary iaterests  in  psrsonalty  under  any  instrument  made 
after  1857  (except  the  married  woman's  marriage  settlement) 
can  be  mortgaged  with  the  same  formalities.  Apart  from 
these  Acts  the  real  estate  and  choses  in  action  of  a  woman 
married  before  1883  (not  being  property  acquired  after  1882 
or  her  separate  estate)  cannot  be  mortgaged.  A  mortgage  of 
her  leaseholds  could  under  the  old  law  be  effected  by  an 
assignment  executed  by  her  and  her  husband  or  by  the 
husband  alone. 

Property  settled  to  the  separate  use  of  a  married  woman 
without  restraint  on  anticipation  can  be  dealt  with  by  her  as 
if  she  were  a  feme  sole. 

Under  the  Married  Women's  Property  Act,  1882  (45  &  46 
Vict.  c.  75),  a  woman  married  before  1883  can  deal  as  a  feme 
sole  with  property  her  title  to  which  accrued  whether  in 
possession  or  in  reversion  after  1882  (see  Reid  v.  Reid,  31  Ch. 
U.  402),  and  a  woman  married  after  1882  can  deal  as  a  feme 
sole  with  any  of  her  property.  The  Act  did  not  apply  to 
property  held  by  a  married  woman  as  trustee  {In  re  Harhiess 
&  Allsopp,  [1896]  2  Ch.  358),  but  it  applied  to  a  married 
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Legal  mort- 


deed. 


woman  mortgagee  {In  re  Brooke  v.  Fremlin,  [1898]  1  Ch.  647) 
even  where  the  mortgage  contained  a  joint  account  clause 
{In  re  West  &  Hardy,  [1904]  1  Ch.  145). 

The  Married  Women's  Property  Act,  1907  (7  Edw.  7,  c.  18), 
enables  a  married  woman  trustee  to  convey  as  a  feme  sole, 
and  validates  dispositions  of  trust  estates  made  by  her  after 
1882  without  her  husband's  concurrence. 

By  sees.  2  and  3  of  the  Keal  Property  Act,  1845  (8  &  9 
mistte  by"*^  Vict.  c.  106),  the  immediate  freehold  of  corporeal  hereditaments 
can  be  conveyed  either  by  feoffment  or  by  deed ;  but  a  feoff- 
ment made  after  October  1,  1845  (other  than  a  feoffment 
made  under  a  custom  by  an  infant),  is  void  at  law  unless 
evidenced  by  deed. 

By  the  common  law,  reversions  and  vested  remainders  in 
corporeal  hereditaments,  and  all  interests,  whether  immediate, 
reversionary,  or  in  remainder,  in  incorporeal  hereditaments, 
can  only  be  conveyed  by  deed.  Co.  Lit.,  9a  ;  Shep.  Touchst., 
229  sec[. 

By  sec.  6  of  the  Eeal  Property  Act,  1845,  contingent 
interests  in  corporeal  or  incorporeal  hereditaments  may  be 
disposed  of  by  deed. 

By  sec.  3  of  the  Real  Property  Act,  1845,  leases  of  here- 
ditaments, corporeal  or  incorporeal  (except  leases  of  corporeal 
hereditaments  for  a  term  not  exceeding  three  years  from  the 
making  thereof,  where  the  rent  is  not  less  than  two-thirds  of 
the  value),  can  only  be  created  by  deed. 

By  the  same  section,  assignments  of  chattel  interests  (not 
being  copyhold)  in  any  tenements  or  hereditaments  are  void 
at  law  unless  made  by  deed.  See  Pollock  v.  Stacy,  9  Q.  B. 
1033. 

It  follows  that  a  deed  is  required  to  convey  a  legal  interest 
in  hereditaments,  corporeal  or  incorporeal,  except  in  the  case 
of  a  lease  for  a  term  not  exceeding  three  years. 

"  Every  agreement  put  in  writing,  sealed,  and  delivered, 
becometh  a  deed."     Shep.  Touchst.,  51. 

The  better  opinion  appears  to  be  that  the  provisions  of  the 
Statute  of  Frauds  requiring  signature  do  not  apply  to  deeds. 
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Shep.  Touclist.,  56,  Prestou's  note;  Cooch  v.  Goodman,  2  Q.  B. 
580,  596;  Cherry  v.  Heming,  4  Ex.  631,  636;  Norton  on 
Deeds,  p.  5. 

Neither  wax  nor  wafer  is  necessary  in  order  to   constitute  Seal. 
a  seal,  but  there  must   be   something   in  the   nature  of  an 
impression  on  the  deed  to  denote  that  it  has  been  sealed. 
National  Provincial  Bank  of  England  y.  Jackson  38  Ch.  D.  1, 
doubting  In  re  Sandilands,  L.  R.  6  C:  P.  411. 

In  the  case  of  a  common  law  corporation,  the  seal  may  only 
be  lawfully  affixed  by  the  authority  of  a  majority  of  the  cor- 
porators corporately  assembled.  Mayor  of  Merchants  of  the 
Staple  V.  Bank  of  England,  21  Q.  B  D.  160,  165. 

As  to  the  sealing  by  a  company  under  the  Companies 
Clauses  Act,  1845,  see  D'Arey  v.  Tamar  Railway  Co.,  L.  R. 
2  Ex.  158. 

In  the  case  of  a  company  under  the  Companies  Acts,  where 
the  articles  of  association  prescribe  no  special  formalities, 
whoever  as  a  matter  of  practice  manages  the  affairs  of  the 
company  may  lawfully  use  the  seal  for  those  acts  which  he  is 
authorized  to  perform.  In  re  Barned's  Banking  Co.,  L.  R.  3 
Ch.  105,116. 

A  deed  takes  eifect  from  its  delivery.     Shep.  Touchst.,  57.  Delivery. 
When  two  deeds  are  executed  on  the  same  day,  the  Court  Two  deeds 
must  inquire  which  was  in  fact  executed  first ;  but  if  there  is  game  day. 
anything  in  the  deeds  themselves  to  show  an  intention  either 
that  they  shall  take  effect  pari  passu  or  even  that  the  later 
deed  shall  take  effect  in  priority  to  the  earlier,  the  Court 
will  presume  that  the  deeds  were  executed  in  such  order  as 
to  give  effect  to  the  manifest  intention  of  the  parties.     Taylor 
d.  Atkyns  v.  Horde,  2  Smi.  L.  C.  632,  699  ;  Gartside  v.  Silkstone 
Coal  Co.,  21  Ch.  D.  762. 

Where  the  grantor  is  a  corporation,  sealing  is  equivalent  Delivery  by 
to  delivery,  if  the  seal  is  affixed  with  the  intention  of  giving  °°''P°™  '°"- 
an  immediate  operation  to  the  deed.  It  is  not  equivalent,  if 
an  intention  is  shown  to  suspend  the  operation  of  the  deed 
until  some  further  act  is  performed.  Anon.,  1  Vent.,  257 ; 
Berhy  Canal  Co.  v.  Wilmot,  9  East,  360 ;  Gartside  v.  Silkstone 
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grantor. 


Delivery 
as  escrow. 


Goal  Co.,  21  Oh.  D.  762,  768 ;  Mowatt  v.  Castle  Steel  Works 
Co ,  34  Oh.  D.  58. 
Retention  by  Where  a  deed  is  effectually  delivered,  the  retention  of  it 
by  the  grantor  in  his  own  possession  does  not  prevent  it  from 
taking  effect  from  the  delivery.  Doe  d.  Garnons  v.  Knight, 
5  B.  &  C.  671  ;  Exton  v.  Scott,  6  Sim.  31 ;  Eall  v.  Falmer,  3 
Ha.  532  ;  Xenos  v.  Wichlmm,  L.  E.  2  H.  L.  296  ;  Evans  v.  Grey, 
9  L.  E.  Ir.  539. 

The  delivery  of  a  deed  may  be  qualified.  The  grantor  may 
declare  that  it  shall  not  take  effect  until  the  happening  of 
some  event  or  performance  of  some  condition  In  that  case, 
the  delivery  becomes  absolute  upon  the  happening  of  the 
event  or  performance  of  the  condition.  Until  then,  the 
instrument  is  an  escrow.  Fagg  v.  James,  6  L.  T.  675 ;  Xenos 
V.  Wlckham,  L.  E.  2  H.  L.  296,  323. 

The  question  whether  a  deed  is  delivered  as  an  escrow  or 
not  is  a  question  of  intention.  The  surrounding  circumstances 
may  show  that  it  was  intended  as  an  escrow  though  the 
delivery  is  absolute  in  form.  Johnson  v.  Baker,  4  B.  &  A 
440 ;  Murray  v.  Earl  of  Stair,  2  B.  &  C.  82 ;  Bowker  v. 
Burclekin,  11  M.  &  W.  128 ;  Guclgen  v.  Besset,  6  E.  &  B.  986. 

Delivery  of  a  deed  to  the  grantee  is  inconsistent  (a),  but 
delivery  to  his  solicitor  is  not  inconsistent  (&),  with  its  being 
an  escrow,  (a)  Co  Lit.,  36a ;  Holford  v.  Parker,  Hob.  246. 
(b)  Millership  v.  Brookes,  5  H.  AN".  797 ;  Watkins  v.  Nash, 
20  Eq.  262. 

Where  there  are  several  grantees  and  one  of  them 
is  also  solicitor  of  the  grantor  and  of  the  other  grantees, 
delivery  to  him  is  not  conclusive ;  London  Freehold  and 
Leasehold  Co.  v.  Suffield  [1897],  2  Oh.  608  (where  the  deed  was 
held  under  the  circumstances  not  to  be  an  escrow). 

Where  a  deed  is  invalid  when  executed,  it  has  been  held 
that  conduct  by  the  grantor  treating  the  deed  as  valid  may 
amount  to  a  re-delivery,  though  the  deed  has  not  come  back 
into  his  possession.  Goodright  v.  Straphan,  1  Cowp.  201 ; 
doubted  in  London  d-  Provincial  Bank  v.  Powell,  [1893]  2 
Ch.  555. 
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An  agent    to    seal  or  deliver  a  deed  must  be  appointed  Execution 
under  seal.      BerMpAj  y.  Hardy,  5  B.  &  C.  355 ;  Hihhlewhite   ^  "^^^  ' 
V.  McMorine,  6  M.  &  W.  200  ;  In  re  Whitley  Partners,  32  Ch. 
D.  337,  340 ;    Poivell  v.  London  &  Provincial  Banh,    [1893] 
1  Ch.  610 ;  2  Ch.  555. 

Where  a  deed  is  executed  by  an  agent  appointed  by  parol, 
the  deed  may  be  valid  as  against  the  principal  under  the 
doctrine  of  estoppel.  King  v.  Inhabitants  of  Longnor,  4  B.  & 
Ad.  647 ;  Tupper  v.  Foulkes,  9  C.  B.  K  S.  797. 

The  Conveyancing  Act,  1881  (sec  46),  enables  an  attorney  Conveyancing 

4.      u  +1  •      .  ..  ..t,-  •  J  Act,  1881, 

to     execute  or  do  any  assurance,  instrument,  or  thing  m  and  sec.  4G. 

with  his  own  name  and  signature  and  his  owa  seal,  where 

sealing  is   required,  by  the   authority  of  the   donor  of  the 

power." 

This  section  does  not  mean  that  the  attorney  may  execute 

in  his  own  name  without  anything  to  show  that  he  executes 

as  attorney.      Per  Cotton,  L.J.,  in  In  re   Whitley  Partners,  32 

Ch.  D.  337,  338. 

Under  the  law  before  the  Act,  where  an  attorney  described 

himself  as  an  attorney,  professed  to  grant  as  an  attorney,  and 

executed  as  an  attorney,  but  did  not  execute  in  the  name  and 

on  the  behalf  of  his  principal,  the  execution  was  bad.     Combe's 

Case,  9  Eep   75,  766 ;  Frontin  v.  Small,  2  Ld   Eaym.  1418 ; 

White  V.  Cuyler,  6  T.  R.  176 ;  Wilks  v.  Back,  2  East,  142. 

As  to  execution  by  the  committee  of  a  lunatic,  see  Lawrie 

V.  Lees,  14  Ch.  D.  249 ;  7  App.  Ca.  20. 

An  execution  of  a  deed  in  part    only   is    no   execution.  Partial 

Wilkinson  v.  Anglo- Calif  ornian  Gold  Mining  Co.,  18  Q.  B.  728 ; 

see  Exchange  Bank  of  Yarmouth  v.  Blethen,  10  App.  Ca.  298. 

A  deed  having  material  omissions  when  sealed  and  delivered  Material 

is  void  at  law.     Perk.,  sec.  118 ;  Shop.  Touchst.,  54  ;   Weeks  v. 

Maillarclet,  14  East,  568 ;  Sellin  v.  Price,  L.  R.  2  Ex.  189. 

A  date  is  not  a  material  part  of  a  deed.    Shep.  Touchst.,  55.  Date. 

Hence  a  mortgao-e  deed  is  valid  where  the  date  and  the 

date  of  the  proviso  for  redemption  are  subsequently  filled  in. 

Adsetts  V.  Hives,  33  B.  52. 

As  to  the  necessity  of  naming  the  grantee,  see  Maugham  Name  of 

grantee. 
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T.  Sharpe,  17  C.  B.  N".  S.  443 ;  Simmons  v.  Woodward,  [1892] 
A.  G.  100. 

A  deed  of  transfer  of  shares  is  void  at  law  unless  it  contains 
when  delivered  the  name  of  the  transferee,  and  identifies  the 
shares  to  be  transferred.  HilUewhite  v.  M'Morine,  6  M.  &  W. 
200  ;  Tayler  v.  Great  Indian  Peninsular  Ey.  Co.,  4  De  G-.  &  J. 
559 ;  Swan  v.  North  British  Australasian  Co.,  7  H.  &  N.  603 ; 
2  H.  &  C.  175;  France  v.  GlarJc,  26  Ch.  D.  257;  Societe 
Generate  de  Paris  v.    Walker,  14  Q.  B.  D.  424;  11  A.  C.  20. 

As  to  transfers  of  shares  when  the  articles  of  association  do 
not  require  a  deed,  see  below,  p.  18. 

Similarl)'  a  mortgage  of  shares  in  a  ship  if  executed  in 
blank  is  void.     Burgis  r.  Oonstuntine,  [1908]  2  K.  B.  484. 

A  debenture  with  the  name  of  the  payee  in  blank  is  void 
at  law.  Enthoven  v.  lioijle,  13  C.  B.  373  ;  In  re  Qiceensland 
Land  &  Coal  Co.,  [1894]  3  Ch.  181. 

Where  blanks  in  a  deed  are  filled  in  in  the  presence  and 
with  the  assent  of  the  grantor,  a  re-delivery  may  be  inferred. 
Hudsoh  V.  Bevett,  5  Bing.  368. 

Possibly,  a  re-delivery  may  be  inferred  where  the  blanks 
are  filled  in  with  his  knowledge  and  acquiescence,  though  not 
in  his  presence.  Powell  v.  London  &  Provincial  Bank,  [1893] 
1  Ch,  610 ;  2  Ch.  555. 

A  re-delivery  will  not  be  inferred  merely  from  the  fact 
that  the  grantor  knew  that  the  deed  was  being  acted  on  as  a 
perfect  deed,  there  being  no  evidence  that  he  knew  how  it  had 
been  filled  up.  Societe  Generate  de  Paris  v.  Walker,  14  Q.  B, 
D.  424 ;  11  App.  Cas.  20 ;  Powell  v.  London  &  Provincial 
Bank,  [1893]  1  Ch.  610 ;  2  Ch.  555. 

As  to  the  effect  of  subsequent  alterations  in  a  deed,  see 
Shep.  Touchst.,  68,  69  ;  Master  v.  Miller,  1  Smi.  L.  C.  767 ; 
Doe  d.  Lewis  v.  Bingham,  4  B.  &  j\.ld.  672 ;  Adsetts  v.  Hives, 
33  B.  52 ;  Lowe  v.  Fox,  12  App.  Ca.  206,  216 ;  Norton  on 
Deeds,  p.  26. 

Fraud  does  not  totally  vitiate  a  deed,  so  as  to  justify  the 
plea  non  est  factum,  unless  the  grantor  is  entirely  deceived  as 
to  the  nature  of  the  act  which  he  is  performing.  If  the 
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grantor  knows  that  the  deed  deals  with  his  property,  a  mis- 
representation as  to  the  contents  will  not  support  the  plea 
of  non  est  factum ;  Eowatson  v.  Webb,  [1908]  1  Oh.  1.  See 
further  Hunter  t.  Walters,  7  Ch.  75 ;  National  Provincial  Bank 
of  England  v.  Games,  31  Ch.  D.  582;  Lloyds  Bank,  Lini.  v. 
Bulloch,  [1896]  2  Ch.  192 ;  King  v.  Smith,  [1900]  2  Ch.  425. 
It  has  been  suggested  that  the  old  cases  on  misrepresentation 
as  to  the  contents  of  a  deed  are  based  on  the  illiterate  cha- 
racter of  the  person  executing  it,  and  that  an  educated  person 
who  is  not  blind  is  estopped  from  availing  himself  of  the  plea 
of  non  est  factum  against  a  person  who  innocently  acts  upon 
the  faith  of  the  deed  being  valid :  Howatson  v.  Webh,  [1908] 
1  Ch.  1.  See  Thoroughgood's  Case,  2  Eep.  9;  Pigofs  Case,  11 
Kep.  27b ;  Com.  Dig.  Fait,  B.  2. 

Where  the  grantor  was  informed  that  a  deed  being  a 
transfer  of  her  reversionary  interest  under  a  settlement  was 
merely  a  power  of  attorney  enabling  her  husband  to  raise 
money  at  a  future  time,  the  plea  of  non  est  factum  was  upheld  : 
Bagot  V.  Ghapman,  [1907]  2  Ch.  222.  See,  too,  Favell  v. 
WrigU,  64  L.  T.  85. 

A  misrepresentation,  though  not  making  the  deed  void  ah 
initio,  will  make  it  voidable  as  against  the  person  making  the 
misrepresentation.  Lewis  v.  Jones,  4  B.  &  C.  506 ;  Mason  v. 
Bitchhourne,  1  Moo.  &  R.  460 ;  Edwards  v.  Brown,  1  Cr.  &  J. 
307  ;  Feret  v.  Hill,  15  C.  B.  207  ;  23  L.  J.  C.  P.  185. 

And  where  the  grantor  knows  that  the  deed  deals  with 
his  property  a  misrepresentation  as  to  the  contents  will  not 
support  the  plea  of  non  est  factum  ;  Howatson  v.  Webh,  [1908] 
1  Ch.  1. 

But  where  the  grantor  (a  married  woman)  was  informed 
that  a  deed  being  a  transfer  of  her  reversionary  interest  under 
a  settlement  was  merely  a  power  of  attorney  enabling  her 
husband  to  raise  money  at  a  future  time,  the  plea  of  non  est 
factum  was  upheld ;  Bagot  v.  Chapman,  [1907]  2  Ch.  222. 

A  doubt  was  suggested  by  Farwell,  L  J.,  in  Howatson  v. 
Webb,  uhi  sup.,  whether  the  plea  of  non  est  factum  is  available 
unless  the  grantor  is  blind  or  illiterate.  But  this  doubt  was 
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not  felt  by  the  Court  of  Appeal   in  Carlisle  &  Cumberland 
Bank  V.  Bragg,  [1911]  1  Q.  P..  489. 

See,  further,  on  this  subject,  Hunter  v.  Walters,  7  Ch.  75 ; 
National  Provincial  Bank  of  England  v.  Games,  31  Ch.  D.  •)82  ; 
Onward  Building  Society  v.  Smithson,  [1893]  1  Ch.  1 ;  Lloyds 
Bank  v.  Bidloek,  [1896]  2  Ch.  192 ;  King  v.  Smith,  [1900]  2 
Ch.  425. 
What  estate  When  a  person  having:  several  estates  and  interests  in 

passes  by  the  "^  "  i     •  •       i-u 

conveyance,  land  joins  in  conveying  all  his  estate  and  interest  in  the 
lands  to  a  purchaser,  every  estate  or  interest  vested  in  him 
passes  by  the  conveyance,  although  not  vested  in  him  in  the 
character  in  which  he  became  a  party  to  it.  Drew  v  Norhury, 
3  J.  &  Lat.  267,  284 ;  Carter  v.  Carter,  3  K.  &  J.  617,  634 ; 
distinguishing  Fausset  v.  Garfenter,  2  Dow  &  CI.  232. 

The  Conveyancing  Act,  1881  (44  &  45  Vict.  c.  41),  s.  63, 
enacts  that  every  conveyance  (made  after  31st  December, 
1881)  shall  by  virtue  of  the  Act  be  effectual  to  pass  "all 
the  estate,  right,  title,  interest,  claim  and  demand "  which 
the  conveying  parties  have  in,  to  or  on  the  property  con- 
veyed. 

Accordingly  a  mortgage  in  fee  made  after  1881  will  pass 
an  equitable  leasehold  interest  vested  in  the  mortgagor :  Thel- 
lusson  V.  Liddard,  [1900]  2  Ch.  635. 

In  a  mortgage  which  was  construed  as  subject  to  a  power 
to  appoint  portions,  a  covenant  for  quiet  enjoyment  free  from 
portions  was  held  not  to  enlarge  the  operation  of  the  mortgage 
or  to  amount  to  a  release.  Nottidge  v.  Bering,  [1910]  1  Ch. 
297. 
Execution  by  Where  a  deed  purporting  to  convey  property  is  executed 
joint  tenants,  by  one  of  three  joint  tenants,  the  execution  operates  to  sever 
the  joint-tenanc}^  and  the  legal  estate  in  one-third  of  the 
property  passes.     Boursot  v.  Savage,  2  Eq.  134. 

A  legal  mortgage  by  a  joint  tenant  severs  the  joint  ten- 
ancy ;  Re  Pollard's  Estate,  3  De  G.  J.  &  S.  541.  And  (it  is 
submitted)  an  eqiiitable  mortgage  or  charge  would  sever  the 
joint  tenancy,  except  as  to  the  legal  estate.  See  the  cases  on 
the  effect  of  a  covenant  by  a  joint  tenant  to  settle  :  BailUc  v. 
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Treharne,  17  Ch.  D.  388  (not  overruled  on  this  point  by  Re 
Butler,  38  Ch.  D.  286) ;  Be  Hewett,  [1894]  1  Ch.  362. 

Whei-e  a  mortgagor  who  has  not  the  legal  estate  purports  Legal  estate 

.         .  J      11  passing  by 

to  convey  it  and  subsequently  acquires  it,  he  and  all  persons  estoppel. 
claiming  under  him  will  be  estopped  as  against  the  mortgagee 
from  denying  that  the  legal  estate  passes  by  the  con- 
veyance. Right  d.  Jeffenjs  v.  BuckneJl,  2  B.  &  Ad.  278 ; 
Carpenter  v.  Buller,  8  M.  &  W.  209 ;  Stroughill  v.  Buch,  14 
Q.  B  781. 

In  order  to  raise  an  estoppel,  the  deed  must  contain  a 
precise  and  specific  averment  that  the  conveying  party  has 
the  legal  estate.  Right  d.  Jefferys  v.  Buohnell,  2  B  &  Ad.  278 ; 
Crofts  V.  Middleton,  2  K.  &  J.  194;  Onward  Building  Soeietij  v. 
Smithson,  [1893]  1  Ch.  1. 

A  recital  that  the  party  conveying  is  seised  in  fee  creates 
an  estoppel.     Bensley  v.  Burdon,  8  L.  J.  0.  S-  Ch  8.5. 

But  a  recital  that  he  is  legally  or  equitably  seised  {Bight 
d.  Jefferys  v.  Buclcnell,  2  B.  &  Ad.  278),  or  that  he  is  seised  of 
or  otherwise  well  entitled  to  an  estate  in  fee  simple  (Heath  v. 
Crealoeh,  10  Ch.  22),  creates  no  estoppel. 

Covenants  for  title  do  not  create  an  estoppel.  General 
Finance  Company  v.  Liberator  Building  Society,  10  Ch.  D.  15  ; 
Onward  Building  Society  v.  Smithson,  [1893]  1  Ch.  1. 

There  can  be  no  estoppel  where  the  true  state  of  the 
grantor's  title  appears  on  the  face  of  the  conveyance.  Rigid 
d.  Jefferys  v.  Bucknell,  2  B.  &  Ad.  278  ;  Crofts  v.  Middleton,  2 
K.  &  J.  194. 

As  to  legal  mortgages  of  copyholds,  see  Elton  on  Copy-  Mortgages  of 
holds  (3rd  ed.),  67,  79.  '^°^^'°''" 

A  term  of  years  may  be  mortgaged  at  law,  either  by  assign-  Mortgages  of 

,1  11.  term  of  years. 

ment  or  by  sub-demise, 

A  legal  mortgagee  of  a  lease  by  assignment  is  liable  to 
the  lessor  for  rent  and  upon  the  covenants  until  he  assigns 
over.  A  mortgagee  by  sub-demise  incurs  no  liability  under 
the  original  lease.  Walters  v.  Northern  Coal  Mining  Co.,  5 
D.  M.  &  G-.  629,  640;  Galbraith  v.  Cooper,  8  H.  L  C.  315, 
326 ;  In  re  Gee,  24  Q.  B.  D.  65.  So,  too,  a  receiver  appointed 
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by  the  Court  in  a  mortgagee's  action  to  enforce  his  security ; 
Band  v.  Blow,  [1901]  2  Ch.  721. 

A  mortgagee  by  sub-demise  from  the  assignee  of  the  lessee 
is  not  liable  to  pay  the  lessee  the  rent  paid  by  the  latter  to 
the  lessor.  Bonner  v.  Tottenham  and  Edmonton  Building 
Society,  [1899]  1  Q.  B.  161. 

A  mortgage  by  sub-demise  without  the  lessor's  consent  is 
a  breach  of  a  covenant  not  to  assign  or  underlet  without  the 
lessor's  consent ;  Serjeant  v.  Nash  Field  &  Co.,  [1903]  2  K.  B. 
304. 

A  tenant  for  life  who  has  mortgaged  his  life  estate  can 
sell  under  the  Settled  Land  Acts  with  the  consent  of  the 
mortgagee,  and  the  concurrence  of  the  mortgagee  in  the  con- 
veyance cannot  be  required  by  the  purchaser.  In  re  Diekin 
and  Kelsall,  [1908]  1  Ch.  213. 

A  conveyance  on  sale  by  the  tenant  for  life  under  the 
Settled  Land  Acts  overreaches  a  mortgage  by  a  remainder- 
man, and  the  mortgagee's  concurrence  is  unnecessary.  In  re 
Davies  and  Kent,  [1910]  2  Ch.  35. 

The  Bankruptcy  Act,  1883,  sect.  55,  enables  a  trustee  in 
bankruptcy,  with  the  leave  of  the  Court,  to  disclaim  lease- 
holds of  the  bankrupt  "  burdened  with  onerous  covenants ; " 
and  the  Court  may,  on  the  application  of  any  person  interested 
in  any  disclaimed  property,  make  an  order  vesting  the  property 
in  him. 

The  Act  provides  [sect.  55  (6)]  that  "  where  the  property 
disclaimed  is  of  a  leasehold  nature,  the  Court  shall  not  make 
a  vesting  order  in  favour  of  any  person  claiming  under  the 
bankrupt  as  mortgagee  by  demise,  except  upon  the  terms  of 
making  such  person  subject  to  the  same  liabilities  and  obliga- 
tions as  the  bankrupt  was  subject  to  under  the  lease  in  respect 
of  the  property  at  the  date  when  the  bankruptcy  petition  was 
filed,  and  any  mortgagee  declining  to  accept  a  vesting  order 
upon  such  terms  shall  be  excluded  from  all  interest  in  and 
security  upon  the  property." 

The  effect  of  this  section  in  the  case  of  mortgagees  is 
considered  in  Ex  jmrte  Turquand,  14  Q.  B,  D.  405 ;  E.v  parte 
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Buxton,  15  Ch.  D.  289 ;  In  re  Cock,  20  Q.  B.  D.  343 ;  In  re 
Finley,  21  Q.  B.  D.  475 ;  In  re  Morgan,  22  Q.  B.  D.  592 ;  In 
re  Gee,  24  Ch.  D.  65  ;  In  re  Smith,  25  Q.  B.  D.  536 ;  In 
re  Baker,  [1901]  2  K.  B.  628 ;  Lea  v.  Tliursby,  [1904]  2  Oh. 
57 ;  In  re  Garter  and  Ellis,  [1905]  1  K.  B.  735 ;  In  re  Walker, 
64  L.  J.  Q.  B.  783  ;  and  In  re  Holmes,  [1908]  2  K.  B  812. 

The  Bankruptcy  Act,  1890  (53  &  54  Vict.  c.  71),  provides  Bankruptcy 
(sect.  13)  that  the  Court  may,  if  it  thinks  fit,  modify  the  terms  13". '  '^' 
prescribed  by  the  proviso  in  sub-sect.  6,  so  as  to  make  the 
person  in  whose  favour  the  vesting  order  may  be  made  subject 
only  to  the  same  liabilities  and  obligations  as  if  the  lease  had 
been  assigned  to  him  at  the  date  when  the  bankruptcy 
petition  was  filed,  and  (if  the  case  so  requires)  as  if  the  lease 
had  comprised  only  the  property  comprised  in  the  vesting 
order. 

See  for  orders  under  this  section  in  favour  of  mortgagees  In 
re  Walker,  64  L.  J.  Q.  B.  783 ;  In  re  Garter  and  Ellis,  [1905] 
1  K.  B.  735. 

Where  a  leasehold  house  was  bequeathed  to  one  for  life, 
the  legatee  paying  the  rent  and  performing  the  covenants  of 
the  lease,  and  the  dividends  on  certain  stocks  were  bequeathed 
to  the  same  legatee  for  his  life,  the  mortgagee  of  the  two  life 
interests  was  held  to  be  entitled  to  disclaim  the  lease  whilst 
retaining  the  dividends  ;  In  re  Loom,  [1910]  2  Ch.  230. 

B.  Legal  Moetgages  of  Personal  Chattels. 

At  common  law,  a  personal  chattel  may  be  validly  mort- 
gaged— that  is,  it  may  be  made  the  subject  of  a  security 
without  being  delivered  to  the  lender.  Maugham  v.  Sharpe, 
17  C.  B.  N.  S.  443  ;  Gookson  v.  Swire,  9  App.  Ca.  653,  664 ; 
Seath  V.  Moore,  11  App.  Ca.  350,  370;  Gochrane  v.  Moore,  25 
Q.  B.  D.  57,  70. 

A  mortgage  of  personal  chattels  is  analogous  to  a  mortgage 
of  land.  The  entire  property  at  law  in  the  chattels  passes 
by  the  mortgage  to  the  mortgagee.  The  only  right  of  the 
mortgagor   (apart  from   rights  expressly  given    him  by  the 
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mortgage  contract)  is  a  right  in  equity  to  redeem.  Sewell  v. 
Burdicl,  10  App.  Ca.  7-1,  92,  95 ;  Ex  j^rtc  HuUbard,  17  Q.  B. 
D.  690,  698 ;  In  re  Morriit,  18  Q.  B.  D.  222,  232,  234 ; 
Johnson  v.  Biprose,  [1893]  1  Q.  B.  512. 

A  mortgage  of  personal  chattels  may  be  created  without 
deed.  Litt.,  sect.  365 ;  Shep.  Touchst.,  120 ;  Flory  v.  Denny, 
7  Ex.  581. 

A  transfer  of  personal  chattels  not  belonging  to  the  trans- 
feror at  the  time  of  the  transfer  is  void  in  law.  Grantham  v. 
Hatvley,  Hob.  132 ;  Rohinson  v.  Macdonnell,  5  M.  &  S.  228  ; 
Lunn  V.  Thornton,  1  C.  B.  379 ;  Holroyd  v.  Marshall,  10 
H.  L.  C.  191. 

Where  there  are  words  which  purport  to  transfer  after- 
acquired  chattels,  these  words  may  become  operative  at  law 
by  virtue  of  a  subsequent  act  {novus  actus  interveniens)  done 
by  the  grantor  with  the  view  of  carrying  his  former  disposi- 
tion into  effect.  Bacon's  Maxims,  14;  Lunn  v.  Thornton, 
supra. 

The  mere  acquisition  by  the  grantor  of  property  which 
comes  within  the  scope  of  the  ineffectual  grant  is  not  such 
an  act.  Lunn  v.  Thornton,  supra ;  Joseph  t.  Lyons,  15  Q.  B. 
D.  280. 

The  taking  possession  by  the  grantee,  with  the  consent  of 
the  grantor,  of  after-acquired  property  of  the  grantor  is  such 
an  act,  and  vests  the  legal  title  to  the  property  in  the  grantee. 
Gongreve  v.  Evetts,  10  Ex.  298  ;  Hope  v.  Bayley,  5  E.  .i-  B.  830  ; 
Reeve  v.  Whitmore,  4  D.  J.  &  S.  1,  18 ;  Beeves  t.  Barlow,  12 
Q.  B.  D.  436 ;  Eallas  v.  BoUnson,  15  Q.  B.  D.  288. 

As  to  the  effect  of  the  Bills  of  Sale  Acts  upon  such  trans- 
actions, see  below,  p.  48. 

As  to  mortgages  of  ships  or  shares  in  a  ship,  see  below, 
pp.  510,  511. 


C.  Legal  Assigjs'ments  of  Choses  in  Action. 


Before  the  Judicature  Act,  1873,  debts  and  other  legal 
choses  in  action  were  not,  except  in  special  cases,  assignable 
at  law.     See  p>er  Fry,  L.J.,  in  Colonial  Bank  v.   Whinney,  30 
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Oh.  D.  261,  287.     As   to   equitable    assignments  see  below, 
p.  37. 

The  Judicature  Act,  1873  (36  &  87  Vict.  c.  66),  provides  : — ■  Judicature 

Sect.  25  (6)  Any  absolute  assignment  by  writing  under  the  ^''25^6^' 
hand  of  the  assignor  (not  purporting  to  be  by  way  of  charge 
only)  of  any  debt  or  other  legal  chose  in  action,  of  which 
express  notice  in  writing  shall  have  been  given  to  the  debtor, 
trustee,  or  other  person  from  whom  the  assignor  would  have 
been  entitled  to  receive  or  claim  such  debt  or  chose  in  action, 
shall  be,  and  be  deemed  to  have  been,  effectual  in  law  (subject 
to  all  equities  which  would  have  been  entitled  to  priority  over 
the  right  of  the  assignee  if  this  Act  had  not  passed)  to  pass 
and  transfer  the  legal  right  to  such  debt  or  chose  in  action 
from  the  date  of  such  notice,  and  all  legal  and  other  remedies 
for  the  same,  and  the  power  to  give  a  good  discharge  for  the 
same  without  the  concurrence  of  the  assignor. 

The  section  extends  to  an  assignment  made  before  the 
passing  of  the  Act.     DM  v.  Walker,  [1893]  2  Ch.  429. 

The  section  does  not  affect  the  validity  of  equitable  assign- 
ments; William  Brandt's  Sons  v.  Dunlop  Bubher  Co.,  [1905] 
A.  0.  454,  461. 

An  assignment  of  a  debt  taken  by  the  assignee  for  the  Maintenance. 
purpose  of  making  the  debtor  bankrupt  is  not  void  for  main- 
tenance ;  Fitzroy  v.  Cave,  [1905]  2  K.  B.  364. 

The  right  to  recover  damages  for  breach  of  contract  is  not  Wliat  debts 
a  debt  or  other  legal  chose  in  action  within  the  section.     May  ^0*4^^ 
V.  Lane,  43  W.  R.  193. 

A  debt  to  arise  in  fiUiiro  is  within  the  section.  Brice  v. 
Bannister,  3  Q.  B.  D.  569  ;  Walker  v.  Bradford  Old  Bank, 
12  Q.  B.  D.  511. 

The  benefit  of  a  contract  to  sell  a  reversionary  interest  in 
personalty  may  be  assigned  under  this  section ;  Torhington  v. 
Magce,  [1902]  2  K.  B.  427.  On  appeal  the  plaintiff  failed  on 
the  ground  that  he  was  in  default  not  being  willing  to  comply 
with  a  requisition  which  under  the  contract  he  was  bound  to 
comply  with  ;  [1903]  1  X.  B.  644. 

The  section  does  not   render  assignable  contracts  which 
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were  before  incapable  of  assignment,  such  as  those  involving 
personal  qualifications  ;  Tolhurst '  v.  Associated  Portland 
Cement,  [1902]  2  K.  B.  660,  670  ;  [1903]  A.  C.  411,  417.  The 
absence  of  the  word  "  assigns  "  is  not  conclusive  :  ihid.  423, 

Notice  may  be  validly  given  after  the  death  of  the 
assignor  (a)  or  after  the  death  of  the  assignee  (b).  (a)  Walker 
V.  Bradford  Old  Banh,  12  Q.  B.  D.  511 ;  (5)  Bateman  v.  Hunt, 
[1904]  2  K  B.  530. 

It  has  been  held  that  a  notice  is  invalid  if  it  misstates  the 
date  of  the  assignment ;  Stanley  v.  English  Fibres  Industries, 
68  L.  J.  Q.  B.  889. 

An  assignment  may  be  absolute,  though  creating  a  trust 
of  moneys  to  be  recovered  under  it  by  the  assignee  (a),  or 
containing  a  proviso  for  reassignment  (6).  (a)  Comfort  v.  Betts, 
[1891]  1  Q.  B.  737 ;  (l)  Burlinson  v.  Hall,  12  Q.  B.  D.  347 ; 
Tancred  v.  Delagoa  Bay  Ry.  Co.,  23  Q.  B.  D.  239 ;  dis- 
approving National  Provincial  Banh  of  England  v.  Marie, 
6  Q.  B.  D.  626.  See,  also,  Durham  Brothers  v.  Robertson, 
[1898]  1  Q.  B.  765  ;  Hughes  v.  P-ump  House  Hotel  Co.,  [1902] 
2  K.  B.  190,  and  Bateman  v.  Hunt,  [1904]  2  K.  B.  530.  The 
decision  in  Mercantile  Banh  of  London  v.  Evans,  [1899]  2 
Q.  B.  613,  though  apparently  inconsistent  with  the  other 
cases,  is  to  be  explained  as  one  of  construction  of  a  special 
document. 

An  assignment  of  part  of  a  debt  is  probably  not  an  absolute 
assignment;  Durham  Brothers  v.  Robertson,  [1898]  1  Q.  B. 
765,  questioning  Brice  v.  Bannister,  3  Q.  B.  D.  569.  See,  too, 
Brandt's  Sons  v.  Dunloji  Rubber  Co.,  [1904],  1  K.  B.  387,  395. 
The  contrary  view  was  taken  in  Skipper  v.  Holloway,  [1910]  2 
K.  B.  630  (reversed  on  appeal  on  another  point,  [1910]  W.  N. 
74).  A  judgment  debt  cannot  be  split  up  so  as  to  give  the 
assignee  of  part  of  the  debt  power  to  issue  execution ;  Forster 
V.  Baker,  [1910]  2  K.  B.  636. 

An  assignment  of  so  much  of  the  borrower's  salary  as  may 
be  necessary  for  payment  of  a  present  debt  and  further 
advances  is  not  an  absolute  assignment ;  Jones  v,  Humphreys, 
[1902]  1  K.  B.  10. 
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An  assignment  of  moneys  to  become  payable  from  time  to 
time  under  a  building  agreement  "until  the  advance  with 
added  interest  be  repaid "  is  not  an  absolute  assignment ; 
Durham  Brothers  v.  Bobertson,  [1898]  1  Q.  B.  765. 

An  assignee  must  prove  the  assignment  in  order  to  sue  Assignment 
for  the  recovery  of  the  debt.     The  assignment,  therefore,   iSg^^geoj 
part  of  his  cause  of  action,  and  must  be  set  out  in  his  state-  action, 
ment  of  claim.     Bead  r.  Brown,  22  Q.  B.  Div.  128 ;  Satehell 
V.  Clarke,  66  L.  T.  641. 

If  a  debtor  has  given  a  negotiable  instrument  for  his  debt 
he  may  disregard  a  notice  that  the  creditor  has  assigned  the 
debt,  and  may  pay  the  holder  of  the  negotiable  instrument, 
even  if  the  creditor  himself  is  the  holder ;  Bence  v.  Shearman, 
[1898]  2  Oh.  582. 

The  Policies  of  Assurance  Act,  1867  (30  &  31  Vict.  c.  144),  Policies  of 
enables  (sect.  1)  assignees  of  policies  of  life  assurance,  who, 
at  the  time  of  action  brought,  have  the  right  in  equity  to 
receive  and  the  right  to  give  a  discharge  for  the  policy  moneys, 
to  sue  at  law  in  their  own  name  to  recover  such  moneys. 

No  assignment  made  after  the  20th  of  August,  1867,  enables 
the  assignee  to  sue  at  law  until  a  written  notice  of  the  date 
and  purport  of  the  assignment  has  been  given  to  the  assurance 
company  at  their  principal  place  of  business  (sect.  3). 

Any  assignment  may  be  made  either  by  endorsement  on 
the  policy  or  by  a  separate  instrument  in  the  words  or  to  the 
effect  set  forth  in  the  schedule  to  the  Act  (sect.  5). 

As'  to  the  effect  of  notices  under  the  Act  in  regard  to 
priority  of  several  assignees,  see  below,  p.  20. 

A  letter  by  a  debtor  enclosing  a  policy  on  his  life,  and  Wliat  con- 

,  -,.  .  ,  .  ,.    .  '  stitutes 

requesting  the  creditor  to  instruct  his  solicitor  to  prepare  the  assignment. 
necessary  assignment  (a),  or  a  memorandum  accompanying  a 
deposit  of  a  policy  by  which  the  borrower  agrees  to  execute 
a  valid  mortgage  upon  request  (h),  is  not  an  assignment  within 
the  Act.  (a)  Crossley  v.  City  of  Glasgoiv  Life  Assurance  Co., 
4  Ch.  D.  421 ;  (h)  Spencer  v.  Clarke,  9  Ch.  D.  137. 

Policies  issued  by  Friendly  Societies  are  excepted  from  the  Friendly 
Policies  of  Assurance  Actj  1867 ;  see  sect.  8  of  that  Act.   Such  policies. 
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policies  are  usually  assignable  by  nomination,  but  unless  the 
rules  of  the  Society  forbid  it,  policies  under  the  Friendly 
Societies  Acts  of  1875  and  1896  (38  &  39  Vict.  c.  60,  and 
59  &  60  Vict.  c.  25)  are,  except  in  the  case  of  insurances  on 
children  (see  sect.  28  (2)  of  the  Act  of  1875),  assignable  in  the 
ordinary  way  as  well  as  by  nomination ;  In  re  Grijjin,  [1902] 
1  Ch.  135,  overruling  Caddich  v.  Higliton,  [1901]  2  Oh.  476  n., 
and  In  re  Redman,  [1901]  2  Ch.  471. 
Shares  in  As  to  Companies  governed  by  the  Companies  Clauses  Con- 

oompanies.     soHdation  Act,  1845  (8  &  9  Vict.  c.  16)— 

This  Act  provides  (sect.  14)  that  every  transfer  of  shares  or 
stocks  shall  be  by  deed  duly  stamped,  in  which  the  considera- 
tion shall  be  truly  stated ;  and  such  deed  may  be  according 
to  the  form  in  the  schedule  (B)  to  the  Act  annexed,  or  to  the 
like  effect. 

Sect.  15  provides  that  the  deed  of  transfer  (when  duly 
executed)  shall  be  delivered  to  the  secretary,  and  be  kept  by 
him;  and  the  secretary  shall  enter  a  memorial  thereof  in  a 
book  to  be  called  "The  Eegister  of  Transfers,"  and  shall 
endorse  such  entry  on  the  deed  of  transfer,  and  shall  on 
demand  deliver  a  new  certificate  to  the  purchaser.  .  .  . 

Sect.  62  provides  that  stock  shall  be  transferred  in  the  same 
manner  as  shares. 

In  the  form  in  the  schedule  the  transfer  is  signed  and 
sealed  by  transferor  and  transferee. 

A  transfer  is  not  invalidated  by  a  misstatement  of  the 
consideration  or  an  erroneous  stamp.  Powell  v.  London  d- 
Provincial  Bank,  [1893]  1  Ch.  610 ;  2  Ch.  555. 

A  transfer  executed  by  one  of  several  joint  holders  has  no 

effect.     Sloman  v.  Bank  of  England,  14  Sim.  475 ;  Taylor  v. 

Midland  By.  Co.,  28  B.  287  ;  8  H.  L  C.  751. 

Transfer  by  Where  several  executors  are  on  the  register  (whether  with 

executors.       o'^  without  the  addition  of  the  words  "  as  executors  "),  a  deed 

of  transfer  is  ineffectual  unless  executed  by  all.     Barton  v. 

North  Staffordshire  Ry.  Co.,  38  Ch.  D.  458;  Barton  v.  L.  &  N. 

W.  R.  Co.,  24  Q.  B.  Div.  77. 

Delivery  to  A  transfer  has  no  effect  in  passing  the  legal  ownership  of 

secretary. 
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shares  or  stock  until  it  has  been  left  with  the  secretary  and 
accepted  by  him  as  properly  left.  Nanney  v.  Morgan,  o5  Ch. 
D.  398;  37  Ch.  D.  346. 

Wliere  the  deed  of  transfer  is  invalid,  registration  of  the  Registration, 
transferee  does  not  give  him  any  title.     France  v.  ClarJc,  26 
Ch.  D.  257 ;    Powell    v.   London  &  Provincial  Bank,   [1893] 
•2  Ch.  555,  560. 

As  to  companies  under  the  Companies  (Consolidation)  Act,  Shares  in 
1908  (8  Edw.  7,  c.  69)  -  commies. 

The  Act  provides  (sect.  22)  that  "the  shares  or  other 
interest  of  any  member  in  a  company  under  this  Act  shall 
be  personal  estate,  capable  of  being  transferred  in  manner 
provided  by  the  regulations  of  the  company." 

Where  the  articles  provide  that  transfers  are  to  be  in  "  the 
usual  common  form,"  the  omission  of  particulars  which  would 
be  found  in  a  common  form,  but  are  in  the  circumstances 
immaterial,  does  not  justify  the  directors  in  refusing  to  register 
the  transferee.  In  re  Lethehy  and  ChristoijJier,  Lim.,  [1904]  1 
Ch.  815. 

A  transfer  of  shares  need  not  be  made  by  deed,  unless  a  Deed  is  not 
deed  is  required  by  the  articles  of  association.     In  re  Tahiti 
Cotton  Co.,  17  Eq.  273. 

Where  a  transfer  of  shares  may  validly  be  made  by  writing 
not  under  seal,  and  it  is  made  by  deed,  the  fact  that  the 
transferee's  name  is  left  blank  does  not  invalidate  the  transfer. 
07-tigosa  v.  Broivn,  47  L.  J.  Ch.  168 ;  see  Ireland  v.  Hart,  [1902] 
1  Ch.  522. 

A  restriction  in  the  Articles  on  the  free  transfer  of  shares  Restrictions 
is  not  bad  either  as  being  repugnant  to  absolute  ownership,  or  °^  transfer. 
as  tending  to  a  perpetuity,  or  as  obnoxious  to  the  bankruptcy 
laws ;    Borland's    Trustee   v.  Steel   Brothers   S   Co.,    [1901]    1 
Ch.  279. 

As  to  directors'  exercise  of  their  discretion  to  refuse 
registration,  see  Ex  parte  Penney,  8  Ch.  446,  452 ;  In  re  Coal- 
port  China  Co.,  [1895]  2  Ch.  404;  Bell  v.  Bell,  65  L.  T. 
245. 

A  transferee  does  not  acquire  a  legal  title  until  the  transfer  Whentrans- 
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Copyright. 


Patents. 


is  registered;  Societe  Generale  de  Paris  v.  Walker,  11  App. 
Ca.  20,  28 ;  Boots  v.  Williamson,  38  Ch.  D.  485.  But  for  the 
purpose  of  acquiring  priority  over  an  earlier  assignee  it  is 
sufficient  if  the  claimant  can  show  that  before  the  company- 
acquires  notice  of  the  earlier  title,  he  has  complied  with  all 
formalities,  and  that  some  purely  ministerial  act  remains  to  be 
done  by  the  company ;  Moore  v.  North-  Western  Bank,  [1891] 

2  Ch.  599 ;  Ireland  v.  Hart,  [1902]  1  Ch.  522. 

Where  a  transferee  under  an  invalid  transfer  has  received 
a  certificate  from  the  company  stating  that  he  is  the  pro- 
prietor of  shares,  the  company  is  estopped  from  denying  that 
he  is  the  proprietor,  either  as  against  him  if,  on  the  faith 
of  the  certificate,  he  has  entered  into  onerous  contracts  with 
regard  to  the  shares,  or  as  against  persons  who,  on  the  faith 
of  the  certificate,  have  purchased  the  shares  or  lent  money  on 
the  security  of  them.    In  re  Bahia  &  San  Francisco  By.  Co.,  L.  R. 

3  Q.  B.  584;  Hart  v.Frontino  &  Bolivia  Co.,  L.  R.  5  Ex.  Ill ; 
Eimm  v.  Anglo-American  Telegraph  Co.,  5  Q.  B.  D.  188 ;  Balkis 
Consolidated  Go.  v.  TomUnson,  [1891]  2  Q.  B.  614 ;  [1893]  A.  C. 
396  ;  In  re  Ottos  Kopje  Diamond  Mines,  [1893]  1  Ch.  618 ; 
Dixon  V.  Kennaway  &  Co.,  [1900]  1  Ch.  833 ;  Longman  v.  Bath 
Electric  Tramways,  Lim.,  [1905]  1  Ch.  646. 

The  assignment  of  copyright  in  books  is  governed  by  the 
Copyright  Act,  1842  (5  &  6  Vict.  c.  45),  sects.  11  and  13. 

An  assignment,  unless  made  by  entry,  must  be  in  writing. 
Leyland  v.  Stewart,  4  Ch.  D.  419. 

The  assignment  of  copyright  in  engravings  is  governed  by 
the  Engraving  Copyright  Act,  1734  (8  Geo.  II.  c.  13),  sect.  2 ; 
in  sculptures,  by  the  Sculpture  Copyright  Act,  1814  (54  Geo. 
III.  c.  56),  sect.  4;  and  in  paintings,  drawings,  and  photo- 
graphs, by  the  Fine  Arts  Copyright  Act,  1862  (25  &  26  Vict. 
c.  68),  sects.  3  &  4. 

As  to  the  last  Act,  see  Graves'  Case,  L.  E.  4  Q.  B.  715. 

The  assignment  of  patents  is  governed  by  the  Patents  and 
Designs  Act,  1907  (7  Edw.  7,  c.  29),  sects.  28,  66,  and  71. 

See  In  re  Caseijs  Patents,  [1892]   1    Ch.  104;  New  Ixion 
Tyre  Co.  v.  Spilsbury,  [1898]  2  Ch.  137,  484. 
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The  assignment  of  designs  is  governed  by  the  Patents  and  Designs. 
Designs  Act,  1907  (7  Edw.  7,  c.  29),  sects.  52,  66,  and  71. 

The  assignment  of  trade  marks  is  governed  by  the  Trade  Trade  marks. 
Marks  Act,  1905  (5  Edw.  7,  c.  15),  sects.  4,  5,  22,  and  23. 

See  as  to  trade  marks,  Hall  v.  Barrows,  4  D.  J.  &  S.  150 ; 
Bury  v.  Bedford,  4  D.  J.  &  S.  352,  369. 

The  right  of  the  proprietor  of  a  newspaper  to  prevent  any 
other  person  from  adopting  the  same  name  for  any  other 
similar  publication  is  capable  of  assignment.  Longman  v. 
Trifp,  2  Bos.  &  P.  N.  E.  67 ;  Ex  parte  Foss,  2  De  G-.  &  Jo. 
230 ;  Kelly  v.  Hufton,  3  Ch.  703. 
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CHAPTEE  II. 

EQUITABLE    MORTGAGES   AND    CHARGES. 

A.  Equitable  Securities  in  General. 

A  MORTGAGE  is  Created  in  equity  by  an  agreement  to  give  a  Equitable 
legal  mortgage.  mortgage. 

The  right  of  the  equitable  mortgagee  is  to  have  his  security 
perfected  by  the  execution  of  a  legal  mortgage ;  and  he  can 
combine  this  remedy  with  an  action  for  foreclosure.  Matthews 
V.  Gooddaij,  31  L.  J.  Oh.  282 ;  Marshall  v.  Shrewsbury,  10  Ch. 
250,  254. 

Where  a  contract  to  give  a  mortgage  is  carried  out  by  the 
execution  of  a  mortgage  the  mortgage  alone  can  be  looked  at 
to  ascertain  the  rights  of  the  parties ;  semble,  In  re  Gliicago  & 
North- West  Granaries  Co.,  [1898]  1  Ch.  263. 

A  prospectus  inviting  subscriptions  for  debentures  and 
stating  that  they  were  to  be  "redeemed  within  17  years  by 

half-yearly  drawings  by  means  of  a  sinking  fund  of  £ per 

annum"  does  not  impose  an  obligation  on  the  company  to 
redeem  all  the  debentures  within  17  years  ;  In  re  Chicago^  &c., 
ubi  su]p. 

An  equitable  mortgage  must   be  distinguished  from   an  Equitable 

equitable  charge,  the  validity  of  which  does  not  depend  on 

the   right   to   specific   performance,   and  which   entitles   the 

creditor  to  sale,  and  not  to  foreclosure.     Matthews  v.  Goocklay, 

31  L.  J.  Ch.  282. 

The  question  whether  the  parties  intended  to  create  an 

equitable  mortgage  or  equitable  charge  is  a  question  of  fact. 

Cases  are  conflicting  on  the  question  whether  a  deposit  of  Deposit  of 
..  .  .,  „  title-deeds. 

tatle-deeds  without  more  is  to   be  treated  as  evidence  oi  an 
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agreement  to  give  a  mortgage  or  merely  a  charge.  The 
better  opinion  appears  to  be  that  it  merely  constitutes  a 
charge.  See  Parker  v.  Housefield,  2  My.  &  K.  419 ;  Metcalfe 
T.  Archbishop  of  York,  1  My.  &  Cr.  547,  557  ;  Sporle  v.  Whai/- 
man,  20  B.  607 ;  Boherts  v.  Croft,  2  De  G.  &  Jo.  1. 

A  binding  agreement  for  value  between  A.  &  B.  to  give  a 
security  on  specific  property  (whether  real  or  personal)  of  A. 
creates  a  valid  equitable  charge  in  favour  of  B.  Legard  v. 
Hodges,  1  Yes.  J.  477 ;  Bolleston  v.  Morton,  1  D.  &  War.  171, 
195 ;  Whitworth  v.  Gaugain,  3  Ha.  41 6,  424 ;  Abbott  v.  Straiten, 
3  J.  &  Lat.  603,  614;  Bodick  v.  Gandell,  1  D.  M.  &  G.  763; 
Gorringe  v.  Irwell  India  Bubber  Works,  34  Ch.  D.  128 ; 
Tailbg  v.  Official  Beceiver,  13  App.  Ca.  523;  Simultaneous 
Colour  Printing  Syndicate  v.  Forveraker,  .[1901]  1  Q.  B.  771. 

An  offer  to  give  a  charge  which  is  not  accepted  does  not 
create  a  charge.     In  re  BeetJiam,  18  Q.  B.  D.  380,  766. 

The  validity  of  such  an  agreement  does  not  depend  on  the 
right  to  specific  performance.  A  charge  may  be  binding  in 
equity  on  property,  of  which  a  legal  mortgage  could  not  be 
made.  Metcalfe  v.  Archbishop  of  York,  1  My.  &  Cr.  547 ; 
Tailby  v.  OJJicial  Beceiver,  13  App.  Ga.  523,  545. 

Where  A.  entrusts  B.  with  money  for  investment  generally, 
B.  may,  by  representations  to  A.  that  he  has  appropriated  the 
money  to  a  particular  property,  make  himself  a  constructive 
trustee  for  A.  of  any  interest  which  he  has  in  the  property; 
and  A.  has,  in  equity,  a  charge  or  lien  on  such  interest. 
Middleton  v.  Pollock,  4  Ch.  D.  49 ;  Marpham  v.  Shacklock,  19 
Ch.  D.  207 ;  Inre  Vernon,  Ewens  &  Co.,  32  Ch.  D  165 ;  33 
Ch.  D.  402 ;  London  &  Westminster  Bank  v.  Turquand,  4 
T.  L.  E.  454;  In  re  Eichards,  45  Ch.  D.  589, 

The  charge  or  lien  depends,  in  these  cases,  not  upon  con- 
tract, but  on  the  right  of  the  cestui  que  trust  to  follow  trust 
funds  misappropriated  by  the  trustee. 

Where  a  borrower  represented  in  a  letter  to  the  lender  that 

the  loan  was  secured  on  a  mortgage  to  the  borrower  of  land, 

and  the  land  had  been  sold  before  the  date  of  the  letter,  but 

the  borrower  had  a  charge  on  the   purchase-money,  it  was 
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held  that  the  lender  had  a  charge  on  the  borrower's  interest 
in  the  purchase-money.     Ex  parte  Rogers,  8  D.  M.  &  G.  271. 

As  to  the  effect  of  the  mortgagor  declaring  himself  a 
trustee  for  the  mortgagee,  see  London  &  County  Banldng  Go. 
V.  Goddard,  [1897]  1  Ch.  642. 

An  agreement  by  a  settlor  in  a  Scotch  marriage  contract,  Distinction 
out  of  the  first  and  readiest  of  his  means,  estate,  and  effects,  charge  and 
to  pay  a  free  life-rent  annuity,  has  been  held  a  mere  personal  <=°^^'^'^^*- 
coyenant.     Bannatyne  v.  Ferguson,  [1896]  1  I.  R.  149. 

A  provision  in  a  policy  of  insurance  to  the  effect  that  the 
capital  stock,  and  funds  of  the  company  shall  be  subject  and 
liable  to  pay  the  policy-moneys,  or  to  a  similar  effect,  does 
not  give  the  policy-holder  a  charge.  Be  State  Fire  Insurance 
Co.,  1  H.  &  M.  457 ;  1  D.  J.  &  S.  634 ;  BelVs  Case,  9  Eq.  706  ; 
In  re  Sovereign  Life  Assurance  Co.,  [1892]  3  Ch.  279. 

On  the  question  whether  debentures  of  a  company  create 
a  charge,  see  below,  p.  28. 

A  contract  for  value  to  give  a  charge  on  property  may,  on 
the  principle  that  Equity  regards  that  as  done  which  ought 
to  be  done,  create  an  immediate  charge. 

1.  A  covenant  to  charge  property  which  can  be  ascertained  i.  Contract 
by  reference  to  existing  facts  and  circumstances,  e.g.  a  covenant  ascertainable 
to  charge  all  the  property  which  the  covenantor  has  at  the  time  P"^"?®"^  y- 
of  the  contract,  or  may  have  at  a  future  time,  or  which  he  may 
take  under  a  particular  will,  creates  a  charge,  which  binds  the 
property  as  soon  as  it  is  ascertained.     Fremoult  v.  Dedire,  1  P. 
W.  429 ;  Legard  v.  Hodges,  1  Ves.  J.  477 ;  3  B.  C.  C.  531 ; 
4  B.  C.  C.  421 ;   Watson  v.  Sadleir,  1  Moll.  585 ;  Lijde  v.  Mynn, 
4  Sim.  505 ;  1  My.  &  K.  683 ;  Metcalfe  v.  Archbishop  of  York, 
6  Sim.  224 ;  1  My.  &  Cr.  574 ;  Bavenshaw  v.  Hollier,  7  Sim.  3  ; 
Mornington  v.  Keane,  2  De  G-.  &  Jo.  292 ;  Montagu  v.  Sandwich, 
32  Oh.  D.  525;  Bannatyne  v.  Ferguson,  [1896]  1  I.  E.  149. 

An  agreement  by  a  person  under  disability  to  convey 
lands,  in  case  he  should  at  any  time  thereafter  be  qualified  by 
law  so  to  do,  binds  the  lands  from  the  moment  that  he  becomes 
qualified.     Kennedy  v.  Baly,  1  Sch.  &  L.  355. 

A  covenant  that  the  covenantor  or  his  heirs  or  devisees 
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would  charge  an  annuity  of  1000/.  upon  a  sufficient  part  of 
the  real  estate  of  which  he  should  die  seised  in  fee  was  held 
(having  regard  to  other  parts  of  the  deed)  to  charge  all  the 
real  estate  of  which  the  covenantor  died  seised,  until  the 
execution  of  a  new  instrument  which  should  charge  an  adequate 
part  thereof.     Montagu  v.  Sandwich,  32  Ch.  D.  525. 

An  agreement  by  a  debtor  that,  if  he  failed  to  pay  his 
promissory  note  when  due,  he  would  execute  a  mortgage  on  all 
his  houses  and  lands,  was  held  to  create  a  charge  on  the  houses 
and  lands  belonging  to  him  at  the  time  when  the  note  matured 
and  was  unpaid.     In  re  Hurley  s  Estate,  [1894]  1  I.  E..  488. 

A  contract  to  sell  a  business  subject  to  specified  debts  does 
not  of  itself  give  the  named  creditors  a  charge ;  In  re  Harden 
Star,  &c.,  Lim.,  (1903)  W.  N.  64.  See  further,  as  to  voluntary 
equitable  assignments,  p.  37  below. 

2.  A  covenant  to  charge  which  contemplates  the  doing  of 
some  further  act  before  the  charge  is  to  arise  does  not  of  itself 
create  a  charge. 

Thus,  a  promise  to  pay  a  note  on  demand,  and  give  a 
security  by  mortgage  of  lands  for  the  same  when  required 
{a) ;  an  agreement,  on  request,  to  execute  a  valid  assignment 
of  a  contract  for  purchase  of  leaseholds  by  way  of  mortgage 
for  further  securing  a  sum  for  which  the  same  agreement  gave 
an  immediate  charge  on  other  property  ih) ;  an  agreement 
on  demand  to  assign  a  business  and  lease,  which  had  been 
deposited  by  way  of  equitable  charge  (c) ;  were  held  not  to 
create  charges  until  the  request  or  demand  was  made,  (a) 
Williams  v-  Lucas,  2  Cox,  160 ;  (b)  Shaw  v.  Foster,  L.  R.  5  H. 
L.  321 ;  (e)  Ex  parte  hard,  9  Ch.  271,  275. 

On  the  other  hand,  an  agreement  when  required  to  execute 
a  legal  mortgage  (a),  and  an  agreement  on  demand  to  execute 
a  mortgage  (&),  have  been  held  to  create  immediate  charges, 
the  request  or  demand  being  treated  as  a  condition  precedent, 
not  to  the  creation  of  an  equitable  charge,  but  to  the  execution 
of  a  legal  mortgage,  (a)  Dighton  v.  Withers,  31  B.  423 ;  (b) 
In  re  Hurley's  Estate,  [1894]  1  I.  E.  488. 

So,  too,  an  agreement  to  issue,  when  called  on,  a  specific 
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amount  of  debentures  of  a  specified  series  in  satisfaction  of  a 
debt  makes  the  creditor  the  holder  in  equity  of  debentures  of 
that  series  for  the  amount  of  the  debt  so  long  as  the  series  is 
not  fully  issued.  Pegge  v.  Neath  &  District  Tramways  Co., 
[1898]  1  Ch.  183. 

A  covenant  to  charge,  not  all  or  a  definite  portion  of  the  Contract  to 

,  -.,.  .  1    n    ■  2     charge  land 

covenantor  s  estate,  but  only  that  which  is  worth  a  dennite  of  certain 
sum  or  sufficient  to  secure  a  definite  sum,  does  not  of  itself  ^^l^''- 
create  a  charge.     Fremoult  v.  Dedire,  1  P.  W.  429  ;  Gardner  v. 
Townshend,  G-.  Coop.  301 ;  Bavenshaw  v.  Hollier,  7  Sim.  3  ; 
Mornington  v.  Keane,  2  De  G.  &  Jo.  292  ;  Montagu  v.  Sandwich, 
32  Ch.  D.  525. 

It  is  immaterial  that  a  definite  time  is  fixed  within  which 
the  covenant  is  to  be  performed.  Mornington  v.  Keane,  2 
De  G.  &  Jo.  292. 

Roundell  v.  Breary  (2  Vern.  482 ;  2  De  G.  &  Jo.  319  n.)  is 
explained  by  Turner,  L.J.,  in  Mornington  v.  Keane  (2  De  G. 
&  Jo.  292,  318),  on  the  ground  that  an  intention  was  shown 
to  charge  specific  lands  by  reason  of  a  schedule  having  been 
prepared  for  the  purpose  of  the  settlement. 

Where,  however,  after  the  covenant,  the  covenantor  pur- 
chases lands  of  the  prescribed  value  (whether  in  one  or  in 
several  purchases),  the  presumption  arises  that  they  were 
purchased  in  satisfaction  of  the  liability  under  the  covenant, 
and  the  lands  are  bound  as  from  the  time  of  the  purchase. 
Tooke  V.  Hastings,  2  Vern.  97 ;  Wilcocks  v.  Wilcocls,  2  Vern. 
558 ;  Deacon  v.  Smith,  3  Atk.  323 ;  Lechaere  v.  Lechnere, 
Ca.  t.  Talb.  80,  93 ;  Snowden  v.  Snowden,  1  B.  C.  C.  582 ;  1  Cox, 
165  ;  Wellesley  v.  Wellesley,  4  My.  &  Cr.  561. 

The  presumption  arises,  although  the  covenantor  has  the 
option  of  satisfying  his  liability  otherwise  than  by  the  purchase 
of  lands.    Deacon  v.  Smith,  supra ;  Wellesley  v.  Wellesley,  supra. 

The  presumption  may  be  rebutted,  e.g.  if  the  covenantor 

sells  or  mortgages  the  lands  so  purchased.     Deacon  v.  Smith, 

supra. 

Where  a  valid  contract  is  entered  into  to  create  a  charge,  invalid  mort- 
,  .  _  °      gage  enforced 

but  the  acts  done  m  pursuance  of  the  intention  are  for  some  as  charge. 
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reason  ineifectual  to  create  it,  Equity,  treating  that  as  done 
which  ought  to  be  done,  enforces  the  charge.  Re  Strand 
Music  Hall  Go.,  3  D.  J.  &  S.  147  ;  Boss  v.  Army  &  Navy  Hotel 
Co.,  34  Ch  D.  43 ;  Peg^e  t.  JVeath  &  District  Tramways  Co., 
[1898]  1  Ch.  183. 

Thus,  a  mortgage  by  feoffment,  which  was  void  as  being 
without  livery,  was  enforced  against  a  judgment  creditor  of  the 
mortgagor.     Burgh  v.  Francis,  1  Eq.  Abr.  380,  pi.  1. 

A  surrender  of  copyholds  to  secure  a  debt  was  enforced 
against  the  assignee  in  bankruptcy  of,  and  against  a  purchaser 
with  notice  from,  the  mortgagor,  although  the  surrender  was 
void  for  want  of  presentment.  Taylor  v.  Wheeler,  2  Vern.  564 ; 
Jennings  v.  Moore,  2  Vern.  609. 

A  loan  to  a  limited  company  upon  a  written  agreement, 
stating  the  security  to  be  a  deposit  of  mortgage  bonds  con- 
stituting a  security  upon  all  the  property  of  the  company, 
and  a  further  loan  on  a  similar  deposit  of  other  like  bonds, 
accompanied  by  a  letter  stating  that  the  securities  were  to 
be  held  on  the  same  terms  as  those  held  under  the  agreement, 
were  held  to  give  the  lenders  a  charge  in  equity  on  the 
property  of  the  company,  although  the  bonds  were  void  at  law. 
Be  Strand  Music  Hall  Co.,  35  B.  153  ;  3  D.  J.  &  S.  147  ;  In  re 
Queensland  Land  Co.,  [1894]  3  Ch.  181. 

Debentures,  one  of  the  conditions  of  which  provided  that 
the  holders  should  be  entitled  to  the  benefit  of  a  covering 
deed,  which  purported  to  give  a  charge  on  the  undertaking 
of  the  company,  were  held  to  create  a  charge  in  equity, 
although  the  covering  deed  was  assumed  to  be  void  for  want 
of  registration  under  the  Bills  of  Sale  Act,  1878.  Boss  v. 
Army  &  Navy  Hotel  Co.,  34  Ch.  D.  43 ;  Brown,  Shipley  &  Go. 
V.  Commissioners  of  Inland  Revenue,  [1895]  2  Q.  B.  598. 

This  principle  does  not  apply  to  cases  where  a  charge  on 
property,  not  made  in  a  prescribed  form,  or  not  accompanied 
by  certain  formalities,  is  declared  by  statute  to  be  void  both 
at  law  and  in  equity.  Equity  will  not  enforce  a  charge  which 
does  not  comply  with  the  statute,  even  though  the  want  of 
compliance  is  due  to  the  fraud  of  the  mortgagor.  Thompson 
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T.  Leahe,  1  Madd.  39 ;  Hughes  y.  Morris,  2  D.  M.  &  GI-.  349  ; 
McCalmont  v.  Rankin,  2  D.  M.  &  G-.  403  ;  Liverpool  Borough 
Bank  v.  Turner,  1  J.  &  H.  159 ;  2  D.  F.  &  J .  502. 

A  charge  on  all  the  existing  property  of  the  mortgagor  is  Charge  on 
not  contrary  to  public  policy,  nor  is  it  void  for  uncertainty,  if  property  of 
the  property  charged  can  be  ascertained  at  the  time  of  enforc-  ™°'^  s^g°'^- 
ing  the  charge ;  In  re  Kelcey,  [1899]  2  Ch.  530. 

In  cases  not  affected  by  the  Bills  of  Sale  Act,  1882,  a  valid  Charge  on 
charge  can  be  created  in  equity  on  property  not  belonging  to  property. 
the  borrower  at  the  date  of  the  contract.  Bechley  v.  Newland, 
2  P.  W.  182 ;  Eohson  v.  Trevor,  2  P.  W.  191 ;  Wright  v. 
Wright,  1  Ves.  S.  409;  Curtis  v.  Auher,  1  J.  &  W.  526; 
Alexander  v.  Wellington,  2  E.  &  M.  35 ;  Douglas  v.  Russell, 
1  My.  &  K.  488 ;  Lyde  v.  Mynn,  1  My.  &  K.  683 ;  Metcalfe 
V.  Arehlisho'p  of  York,  1  My.  &  Or.  547 ;  Holroyd  v.  Marshall, 
10  H.  L.  C.  191 ;  Tailby  v.  Official  Receiver,  13  App.  Ca. 
523,  543. 

A  conveyance  or  assignment  of  after-acquired  property 
operates  as  a  contract  to  convey  or  assign,  which  binds  all 
property  coming  within  its  terms  as  soon  as  it  is  acquired. 
Gollyer  v.  Isaacs,  19  Ch.  D.  342 ;  Joseph  v.  Lyons,  15  Q.  B. 
D.  280  ;  Tailhy  v.  Official  Receiver,  13  App.  Ca.  523,  543. 

The  liability  under  the  contract  is  a  liability  now  provable  Efiect  of 
in  bankruptcy.     Therefore  an  assignment    of  after-acquired  on  assign- 
property  does  not  attach  to  property  acquired  by  the  assignor  ^^,.1  ° 
after  he  has  obtained  his  discharge.     Thompson  v.  Oohen,  L.  E.  property- 
7  Q.  B.  527 ;  Cole  v.  Kernot,  L.  E.  7  Q.  B.  534  w. ;  Gollyer  v. 
Isaacs,  19  Ch.  D.  342. 

Lyde  v.  Mynn  (4  Sim.  505 ;  1  My.  &  K.  683)  only  decided 
that  where  there  was  a  debt  provable  in  bankruptcy  and  an 
assignment  of  after-acquired  property  to  secure  the  debt,  the 
fact  that  the  assignor  obtained  his  certificate  under  the  Bank- 
ruptcy Act,  1826,  did  not  destroy  his  liability  under  the  con- 
tract to  assign,  such  liability  not  being  then  provable. 

Robinson  v.  Ommaney  (21  Ch.  D.  780  ;  23  Ch.  D.  285)  was  a 
case  under  the  Bankruptcy  Act,  1849. 

An  assignment  of  after-acquired  property  may  be  void  for  Charge  on 

future  pro- 
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perty  may  be  uncertainty,  i.e.  because  it  cannot  be  predicated  of  any  item 
uncertainty,    of  property  that    it   comes  within  the  terms  of  the  assign- 
ment. 

A  covenant,  if  the  covenantor  should  at  any  time  obtain 
or  become  entitled  to  any  property  exceeding  a  sum  left 
blank  in  the  deed,  to  assign  the  same  to  trustees  has  been  held 
valid  and  enforceable  as  to  any  capital  sum.    Fyfe  v.  Arbuthnot, 

I  De  G.  &  Jo.  406. 

Charge  on  An  assignment  of  after-acquired  property  is  not  void  merely 

perty  not  void  because  it  is  Wide  in  the  sense  of  covering  a  large  area,  and  it 

by  being         .^{\\  \yQ  enforced  as  to  any    specific  item  of  property  which 
extensive.  j       l  j.      j.        .. 

comes  within  its  terms.  Baniall  v.  Willis,  5  Ves.  262 ;  Lewis 
V.  Maclochs,  8  Ves.  150 ;  17  Ves.  48 ;  Bennett  v.  Cooper,  9  B. 
252 ;  Hardey  v.  Green;  12  B.  182 ;  Lyster  v.  Burroughs,  1  D.  & 
Wal.  149  ;  In  re  Stack,  13  Ir.  Ch.  213  ;  Clements  v  Matthews, 

II  Q.  B.  D.  808;  In  re  ClarJae,  33  Gh.  D.  109;  36  Gh.  D. 
348  ;  In  re  Tnrcan,  40  Ch.  D.  5  ;  Tailhy  v.  Official  Beceiver, 
13  App.  Ca.  523  (overruling  Belding  v.  Bead,  3  H.  &  G.  95-3  ; 
In  re  B'Epineuil,  20  Ch.  D.  758). 

It  has  been  suggested  that  an  assignment  would  not  be 
enforceable  in  equity  if  its  operation  might,  by  sweeping  in 
all  the  assignor's  property,  deprive  him  of  the  power  of 
maintaining  himself.  See  Tailhy  v.  Official  Beceiver,  13  App. 
Ca.  523,  530 ;  In  re  Turcan,  40  Ch.  D.  5,  9 ;  Bcmnatyne  v. 
Ferguson,  [1896]  1  I.  E.  149. 

Even  such  an  assignment,  however,  if  divisible,  will  be 
enforced  as  to  any  item  of  property  coming  within  a  defined 
division ;  e.g.  a  covenant  by  a  settlor  that,  if  at  any  time 
during  marriage,  he  should  become  possessed  or  entitled  by 
devise,  payment,  purchase,  or  otherwise,  of  or  to  any  property 
or  estate,  whether  real  or  personal,  he  would  convey  or  assign 
his  estate  or  interest  therein,  has  been  held  to  attach  to 
policy-moneys  on  the  ground  that  they  came  within  the 
class  of  property  acquired  by  purchase.  In  re  Turcan,  40  Ch. 
D.  5. 

See,  however,  as  to  the  supposed  distinction  between 
divisible  and  indivisible  covenants,  the  observations  of  Lord 
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Macnaghten  in  Tailby  v.  Official  .Receive^',  13  App.  Ca.  523, 
550. 

The  inconvenience  of  giving  a  literal  interpretation  to  a 
covenant  to  settle  all  after-acquired  property  may  induce  a 
Court  to  construe  it  as  having  a  more  limited  sense. 

A  settlement  of  all  and  singular  tlie  personal  estate  of  the 
settlor  of  what  nature  or  kind  soever  has  been  held  to  attach 
to  all  the  personal  estate  possessed  by  the  settlor  at  his  death  ; 
and  it  was  also  held  that  personal  estate  which  the  settlor  had 
laid  out  in  land  in  order  to  disappoint  the  beneficiaries  under 
the  settlement,  was  subject  to  the  settlement.  Randall  v. 
Willis,  5  Ves.  262,  274 ;  see  Galavan  v.  Dunne,  7  L.  E.  Ir.  144. 

Assignments  by  limited  companies  of  all  their  present  and  Floating 
after-acquired    property  have    been   construed  on  the    same 
principle  as  constituting  what  is  called  a  floating  charge,  as 
to  which,  see  p.  192. 

B.  Equitable  Securities  on  Land. 
The  Statute  of  Frauds  (29  Oh.  II.  c.  3)  provides  (sect.  4)  Statute  of 

^  ■^  ^  ^  '  Frauds,  s.  i. 

that  no  action  shall  be  brought  whereby  to  charge  any  person 
upon  any  contract  or  sale  of  lands,  tenements,  or  heredita- 
ments, or  any  interest  in  or  concerning  them,  unless  the 
agreement  upon  which  such  action  shall  be  brought  or  some 
memorandum  or  note  thereof  shall  be  in  writing,  and  signed 
by  the  party  to  be  charged  therewith,  or  some  other  person 
thereunto  by  him  lawfully  authorized. 

This  section  applies  to  mortgages,  as  well  as  sales,  of  real 
estate.     Lacon  v.  Merlins,  3  Atk.  1. 

A  charge  on  rent  to  accrue  due  (a)  or  on  trade  fixtures  (b)  '_'  Interest 
is   within  the   section,      (a)  Ex  parte  Hall,  10  Ch.  D.  61.3  ; 
(b)  Jarvis  v.  Jarvis,  63  L.  J.  Ch.  10. 

An  offer  in  writing  to  give  a  security  signed  by  the  party  Written  offer 
to  be   charged,  followed   by    parol   acceptance,   satisfies    the  by  parol. 
requirements  of  the  statute.     Coleman  v.  Upcot,  5  Vin.  Abr. 
527 ;    Warner  v.    Willington,  3  Drew.   523 ;  Smith  v.  Neale,  2 
C.  B.  N.  S.  67  ;  Liverpool  Borough  Bank  v.  Eccles,  4  H.  &  N. 
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139;  Reuss  v.  PicMeij,  L.  E.  1  Ex.  342;  In  re  Beetham,  18 
Q.  B.  D.  380,  766. 
No  particular  No  particular  words  are  necessary  to  create  a  charge.  It 
neoeLvj.  ^^  Sufficient  if  the  Court  can  gather  from  the  instrument  or 
instruments  containing  the  contract  an  intention  to  create  a 
charge.  Cradock  v.  Scottish  Provident  Institution,  63  L.  J. 
Ch.  15. 

Thus  a  power  of  attorney  to  receive  the  rents  of  land  until 
repayment  of  a  loan  (a),  or  a  deed  appointing  a  receiver  of  the 
rents  and  profits  to  secure  an  annuity  {h),  may  create  a  charge 
on  the  land,  (a)  Wilkinson  v.  Wiliinson,  3  Sw.  515  ;  Spooner 
V.  Sandilands,  1  Y.  &  C.  C.  390 ;  Abbott  v.  Straiten,  3  J.  &  Lat. 
603;  Re  ParUnsons  Estate,  13  L  T.  26.  {b)  Cradock  v. 
Scottish  Provident  Institution,  63  L.  J.  Ch.  15. 

Where  a  borrower  from  A.  made  a  lease  of  premises  to  B., 
and  assigned  the  rent  reserved  on  the  lease  to  A.,  reciting  in 
the  assignment  the  intention  to  make  a  security,  and  covenant- 
ing for  further  assurance,  it  was  held  that  A.  had  a  charge  on 
the  lease.     Ex  parte  Wills,  2  Cox,  233. 

Where  an  authority  is  given  to  a  banker  to  receive  rent 
to  become  due  to  the  customer,  parol  evidence  is  not  admis- 
sible to  show  that  the  authority  was  given  in  consideration 
of  a  loan.     Ex  parte  Hall,  10  Ch.  D.  615. 

Where  A.  by  writing  directs  persons  who  are  conveying 
land  to  him  to  make  the  conveyance  in  B.'s  name,  parol 
evidence  is  admissible  to  show  that  the  direction  is  to  convey 
to  B.  in  the  character  of  a  creditor.  Card  v.  Jaffray,  2  Sch. 
&  L.  374. 

A  letter  to  a  creditor  authorizing  him  to  retain  title-deeds 
of  an  estate  until  the  writer  got  his  affairs .  settled,  in  reply 
to  a  letter  from  the  creditor  asking  for  an  authority  to  retain 
them  as  security  for  a  debt,  satisfies  the  requirements  of  the 
statute.     Fenwick  v.  Potts,  8  D.  M.  &  G.  506. 

A  writing  within  the  statute  constitutes  a  valid  security, 
whether  it  is  accompanied  by  a  deposit  of  deeds  or  not.  Ex 
parte  Sheffield  Union  Banking  Co.,  13  L.  T.  477  ;  Dixon  v. 
Muckleston,  8  Ch.  155. 
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Acts  of  part  performance  may  exclude  the  operation  of  the  Part  per- 
statute  and  let  in  parol  evidence  of  the  contract  to  which  excluding 
they  are  referable.     Maddison  v.  Alderson,  8  App.  Ca.  467,  ^*'^*'^*s- 
476. 

Payment  by  the  lender  of  the  amount  agreed  to  be  lent  Payment 

is  not  such  an  act  of  part  performance.     Ex  parte  Hooker,  19 

Yes.  477  ;  Ex  parte  Hall,  10  Oh.  D.  615. 

A  transfer  of  the  possession  of  a  house  has  been  held  to  be  Transfer  of 

/-<  -TT  TT->T  possession. 

an  act  of  part  performance.     Crone  v.  Hegarty,  3  L.  E.  Ir.  50. 

Deposit  of  title-deeds  of  the  property  agreed  to  be  mort-  Deposit  of 
^    .  ir     r       J     a  title-deeds, 

gaged  is  such  an  act  of  part  performance.     Bussel  v.  Bussel, 

1  B.  C.  C.  269  ;  Maddison  v.  Alderson,  supra  ;  In  re  Beetham, 

supra. 

The  Land  Eegistry  Act,  1862  (25  &  26  Vict.  c.  58),  provides  Lan^ 
(sect.  73)  that  the  deposit  of  the  land  certificate  shall,  for  the  Act,  1862, 
purpose  of  creating  a  lien  on  the  estate  and  interest  of  the  "'     ' 
depositor,  have  the  same  effect  as  a  deposit  of  the  title-deeds 
of  the  estate  would  have  had  before  the  passing  of  the  Act. 

Sect.  63  of  the  same  Act  provides  that  no  equitable 
mortgage  or  lien  on  registered  land  shall  be  created  by  a 
deposit  of  title-deeds. 

The  Land  Transfer  Act,  1897  (60  &  61  Vict.  c.  65),  provides  Land 

(sect.  8  (6))  that  the  registered  proprietor  of  any  freehold  or  1897,  s.  8  (6). 

leasehold  land  or  of  a  charge  may,  subject  to  any  registered 

estates  charges  or  rights,  create  a  lien  on  the  land  or  charge 

by  deposit  of  the  land  certificate  or  office  copy  of  registered 

lease  or  certificate  of  charge,  and  that  such  lien  shall,  subject 

as  aforesaid,  be  equivalent  to  a  lien  created  by  the  deposit  of 

title-deeds  or  of  a  mortgage-deed  of  unregistered  land  by  an 

owner  entitled  in  fee  simple  or  for  the  term  or  interest  created 

by  the  lease  for  his  own  benefit,  or  by  a  mortgagee  beneficially 

entitled  to  the  mortgage. 

It  is  not  necessary  that  all  the  deeds  which  relate  to  the  All  deeds 

need  not  be 
property   charged   should  be   deposited,    or   that    the   deeds  deposited. 

deposited   should   show   a   complete    title    in  the   depositor. 

Bolerts  v.  Croft,  24  B.  223 ;  Laeon  v.  Allen,  3  Drew.  579 ;  see 

In  re  Boche's  Estate,  25  L.  E.  Ir.  58,  284. 
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Copyholds. 


What  is 
sufficient 
change  of 
possession. 


Deposit  not 
in  itself  a 
charge. 


Charge  given 
on  A.  where 
deeds  of  B. 
deposited. 


When  charge 


In  the  case  of  copyholds,  a  deposit  of  copy  of  Court  Eoll 
is  sufficient.     Ex  parte  Warner,  19  Ves.  202. 

As  to  what  is  a  sufficient  change  of  possession  :  — 

Deposit  with  the  debtor's  wife  is  not  sufficient.  Ex  parte 
Coming,  9  Ves.  115. 

Deposit  with  the  debtor's  solicitor  as  trustee  for  the  creditor 
is  sufficient.     Lloyd  v.  Attwood,  3  De  G.  &  Jo.  614,  652. 

Where  a  third  party  already  has  possession  of  title-deeds 
for  another  purpose,  an  oral  communication  from  a  part  owner 
of  the  property  to  which  the  deeds  relate,  purporting  to  make 
such  third  person  a  trustee  of  the  deeds  for  a  creditor,  is  not 
an  act  of  part  performance.  In  re  Beetham,  18  Q  B.  D.  380, 
766. 

A  deposit  by  a  solicitor  mortgagor  in  a  box  in  his  office, 
belonging  to  and  containing  papers  of  the  mortgagee,  is 
sufficient.     Mason  v.  Morley  (No.  2),  34  B.  475. 

A  deposit  of  title-deeds  does  not  of  itself  create  a  charge. 
It  is  in  itself  evidence  of  an  intention  to  create  a  charge,  and 
it  lets  in  other  evidence  of  the  intention,  which  would  other- 
wise be  inadmissible. 

Therefore,  the  mere  possession  by  a  creditor  of  deeds 
belonging  to  a  debtor,  where  there  is  no  evidence  to  connect 
the  debt  with  the  possession,  does  not  create  a  charge.  Chap- 
man V.  Chapman,  13  B.  308;  Wardle  v.  Oakley,  36  B.  27; 
Dixon  V.  Muckleston,  8  Ch.  155. 

As  to  what  evidence  is  required  to  raise  the  implication  of 
a  charge,  see  Ex  parte  Langston,  17  Ves.  227,  230  ;  Burgess  v. 
Moxon,  2  Jur.  N.  S.  1059 ;  Maugham  v.  Ridley,  8  L.  T.  309 ; 
McMahon  v.  McMahon,  55  L.  T.  763. 

Where  deeds  belonging  to  one  estate  are  deposited,  evidence 
is  admissible  to  show  an  intention  to  give  a  charge  on  another 
estate  as  well.     Baw  v.  Terrell,  33  B.  218. 

But  a  deposit  of  the  title-deeds  of  A.,  accompanied  by 
representations  of  the  depositor  that  they  were  the  title-deeds 
of  B.,  does  not  give  any  charge  on  B.  Jones  v.  William.s, 
24  B.  47. 

Where  deeds  are  deposited  to  secure  an  advance,  evidence 
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is  admissible  of  a  subsequent  parol  agreement  that  the  deeds  extends  to 

.  ,  _  further 

shall  stand  security  tor  lurther  advances.     MiX  parte  Langston,  advance. 
17  Ves.  227 ;  1  Eose,  26;  Ex  parte  Kensington,  2  V.  &  B.  79; 
2  Rose,  138 ;  James  v.  Bwe,  5  D.  M.  &  G.  461. 

But  evidence  is  not  admissible  of  a  further  advance  on  the 
security  of  the  deeds  to  a  person  other  than  the  original 
creditor  with  whom  they  were  deposited.  Ex  parte  Whitbread, 
19  Ves.  209. 

Evidence  is  not  admissible  of  a  further  advance  where,  in 
addition  to  a  deposit,  a  legal  mortgage  was  originally  given. 
Ex  parte  Eooper,  19  Ves.  477 ;  1  Mer.  7. 

Where  a  lease  was  deposited  as  a  security,  evidence  was  not 
admitted  of  an  agreement  to  deposit  a  new  lease  as  security 
for  a  further  advance.     Ex  parte  Coonibe,  4  Madd.  249. 

Where  the  intention  to  give  a  charge  is  proved,  the  charge  Charge  in- 
extends  to  every  estate  and  interest  which  the  depositor  pos-  interest  o£ 
sesses  or  may  hereafter  acquire  in  the  property,  the  title-deeds   <'P°si''°''- 
of  which  are  deposited.     Ex  parte  Bisclee,  1  M.  D.  &  D.  333  ; 
Bank  of  New  South  Wales  v.  O'Connor,  14  App.  Ca.  273,  282  ; 
In  re  Roche's  Estate,  2.5  L.  E.  Ir.  58,  284. 

Where  the  parol  evidence  shows  that  the  title-deeds  were  Deposit  for 

'  _  purpose  of 

merely  deposited  in  order  that   a  legal  mortgage  might  be  preparing 
prepared,   the  deposit   does  not  of  itself  create   a  security,  mortgage. 
Norris  v.  Wilkinson,  12  Ves.  192;  Lloyd  v.  Attivood,  3  De  G. 
&  Jo.  614,  651. 

But  these  cases  must  be  distinguished  from  others  where 
the  evidence  shows  that  it  was  intended  to  give  an  immediate 
security,  although  the  execution  of  a  legal  mortgage  was  in 
contemplation.  Edge  v.  Worthington,  1  Cox,  211 ;  Ex  parte 
Bruce,  1  Eose,  374 ;  HocMey  v.  Bantoch,  1  Euss.  141 ;  Keys  v. 
Williams,  3  Y.  &  C  55;  Lloyd  v.  Attwood,  3  De  G.  &  Jo.  614, 
651 ;  Bidfin  v.  Bunne,  12  Ir.  Ch.  67. 

Where  the  deposit  is  accompanied  by  an  actual  written  Deposit 
charge,  no  implication  which  might  be  raised  from  the  deposit  by  written 
alone  will  be  allowed  to  contradict  the  terms  of  the  written  °^^"^8'^- 
document.    Ex  parte  Coombe,  17  Ves.  369  ;  Ex  parte  Kensington, 
2  V.  &  B.  79,  83  ;  Shaw  v.  Foster,  L.  E  5  H.  L.  321,  340. 
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The  effect  of  the  deposit  is  not  destroyed  if  the  mortgagee 
parts  with  the  deeds  to  enable  a  sale  to  be  effected  (Ex  parte 
Morgan,  12  Ves.  6),  or  if  the  mortgagor  wrongfully  removes 
them  {Mason  v.  Morley  (No.  2),  34  B.  475). 

The  deposit  of  title-deeds  by  way  of  equitable  mortgage 
gives  no  lien  on  the  deeds  as  apart  from  the  charge  on  the 
lands.  In  re  Girdwood,  5  L.  E.  Ir.  45 ;  In  re  Bichardson,  30 
Ch.  D.  396. 

As  to  what  evidence  is  required  of  the  deposit  where  the 
deposited  deeds  have  been  lost,  see  Bashett  v.  Skeel,  11 
W.  E.  1019. 

An  equitable  mortgagee  of  a  lease  is  not  liable  in  equity 
to  the  lessor  either  for  the  rent  or  upon  the  covenants,  and 
he  does  not  become  liable  by  taking  possession.  Moores  v. 
Choat,  8  Sim.  508 ;  Walters  v.  Northern  Coal  Mining  Co.,  5 
D.  M.  &  G.  629 ;  Cox  v.  Bishop,  8  D.  M.  &  a.  815. 

Hence,  a  receiver  who  has  taken  possession  on  behalf  of 
debenture-holders  of  a  company  is  not  liable  for  the  rent  of 
railway  waggons  held  on  lease  by  the  company.  Hay  v. 
Swedish  &  Norwegian  By.  Co.,  8  T.  L.  E.  775. 

An  equitable  mortgagee  of  a  lease  cannot  be  compelled  by 
the  lessor  to  take  a  legal  assignment  of  the  lease,  even  though 
he  has  paid  rent  and  taken  possession.  Moore  v.  Greg,  2  Ph. 
717,  overruling  Lueas  v.  Comerford,  1  Yes.  J.  235 ;  3  B.  C.  C. 
166;  and  Flight  v.  Bentley,  7  Sim.  149. 


C.  Equitable  Securities  on  Peesonal  Property. 

Charge  on  An  equitable  charge  on  personal  property  may  validly  be 

propOTty  may  Cheated  by  agreement  without  writing.      Tibbits  v.   George,  5 
be  created      ^d,  &  E.  107;  Gumell  V.   Gardner,  4  Giff.  626;  Bieoard  v. 
Prichard,   1    K.   &   J.  277;  Brown,  Shipley  &  Co.  v.  Rough, 
29  Ch.  D.  848,  854 ;  Parish  v.  Poole,  53  L.  T.  35. 
A  ship  may  be  validly  mortgaged  in  equity. 
The  Merchant  Shipping  Act,  1894  (57  &  58  Vict.  c.  60), 
provides — 

Sect,  57.  The  expression  "beneficial  interest,"  when  used 
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in  this  part  of  this  Act,  includes  interests  arising  under  con- 
tract and  other  equitable  interests ;  and  the  intention  of  this 
Act  is,  that,  without  prejudice  to  the  provisions  of  this  Act 
for  preventing  notice  of  trusts  from  being  entered  on  the 
register  book  or  received  by  the  registrar,  and  without  pre- 
judice to  the  powers  of  disposition  and  of  giving  receipts 
conferred  by  this  Act  on  registered  owners  and  mortgagees, 
and  without  prejudice  to  the  provisions  of  this  Act  relating 
to  the  exclusion  of  unqualified  persons  from  the  ownership 
of  British  ships,  interests  arising  under  contract  or  other 
equitable  interests  may  be  enforced  by  or  against  owners  and 
mortgagees  of  ships  in  respect  of  their  interest  therein  in  the 
same  manner  as  in  respect  of  any  other  personal  property. 

Choses  in  action,  such  as  a  debt  or  fund  in  the  hands  of  Choses  in 
trustees,  have  always  been  assignable  in  equity.     As  to  the 
effect  of  the  Judicature  Act,  1873,  sect.  25  (6),  on  equitable 
assignments,  see  above,  p.  15. 

An  assignment  of  a  debt  (a)  or  fund  in  the  hands  of  trustees  Assignment 

.  complete 

(h)  is  complete  as  between  assignor  and  assignee,  although  as  between 

no  notice  of  the  assignment  is  given  to  the  debtor  or  trustees,  q^^  notice. 

(a)  BodioJc  V.  Gandell,  1  D.  M.  &  G.  763,  780 ;  Picltering  v. 

Ilfracombe  Ry.   Co.,  L.  E.  3  C.  P.  235 ;  Robinson  v.  Nesbitt, 

L.  E.  3  C.  P.  264 ;  In  re  Irving,  7  Ch.  D.  419 ;  Gorringe  v. 

Irwell  India  Rubber   Works,  34   Oh.  D.   128;    (b)    Ward   v. 

Buncombe,  [1893]  A.  C.  369,  392. 

This  rule  applies  to  voluntary  assignments  as  well  as  to 

assignments  for  value.     Donaldson  v.   Donaldson,  Kay,  711 ; 

In  re  Patrick,  [1891]  1  Ch.  82. 

1.  The  appropriation  of  a  specific  chattel  or  fund  must,  in  Equitable 
1  .  .     ,  ,  .  ...     assignment 

order   to   constitute   an   equitable   assignment,    be    made   m  must'be 

pursuance  of  a  contract  for  value.  °^  ^^  ^^' 

A  voluntary  direction  by  A.  to  B.,  specifically  appropriating 

property  of  A.  in  the  hands  of  B.  towards  payment  of  C,  does 

not,  whether  communicated  to  0.  or  not,  create  an  equitable 

assignment  of  the  property,  and  may  be  countermanded  by 

A.     In  order  to  create  an  equitable  assignment,  the  benefit 

of  the  appropriation   must   be   transferred    for   value   to   C. 
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Ex  parte  Eeywood,  2  Eose,  355 ;  Scott  v.  Porcher,  3  Mer.  652 ; 
Williams  v.  Everett,  14  East,  582;  Garrard  v.  Lauderdale, 
3  Sim.  1;  2  R  &  M.  451;  Malcolm  v.  Scott,  3  Ha.  39,  46; 
affd.  14  L.  J.  Ch.  57 ;  iJa;  parte  Hall,  10  Ch.  D.  615 ;  Brown, 
Shipley  &  Co.  v.  Kough,  29  Ch.  D.  848. 

In  Fitzgerald  v.  /S'tewari!  (3  Sim.  333 ;  2  E.  &  M.  457)  the 
property  was  held  bound,  by  Brougham,  C,  on  the  ground, 
not  of  equitable  assignment,  but  because  the  person  to  whom 
the  mandate  was  given  had  raised  an  equity  against  himself 
by  partially  complying  with  it. 

A  direction  to  a  debtor  to  pay  his  debt  to  an  agent  of  the 
creditor  is  not  an  equitable  assignment  of  the  debt  to  the 
agent,  although  the  agent  is  also  a  creditor  of  his  principal. 
Bell  V.  L.  &  JSf.  W.  By.  Co.,  15  B.  548. 

2.  The  contract  must  appropriate  a  specific  chattel  or  fund 
for  the  satisfaction  of  the  creditor.  Hoare  v.  Dresser,  7  H.  L. 
C.  290,  317,  324;  Citizens'  Bank  of  Louisiana  v.  First  National 
Bank  of  New  Orleans,  L.  E.  6  H.  L.  352. 

Thus,  a  mere  enumeration  by  a  debtor  of  cargoes,  the 
proceeds  of  sale  of  which  "  will  enable  him  to  adjust  the 
account "  (a) ;  or  a  promise  to  pay  the  debt  when  he  receives 
the  proceeds  of  a  cargo  (h) ;  or  an  engagement  that  he  would 
place  in  the  hands  of  the  lender,  who  was  a  broker,  for  sale 
sugars  which  he  was  expecting  home  from  two  quarters,  and 
that  the  lender  should  repay  himself  his  loan  out  of  the 
proceeds  (c);  or  a  representation  to  the  purchaser  of  a  bill 
of  exchange  drawn  by  A.  on  B.  that  the  bill  was  drawn  against 
funds  to  a  much  larger  amount  remitted  by  A.  to  B.  {d);  does 
not  create  an  equitable  assignment,  (a)  Jones  v.  Starkey,  16 
Jur.  510;  (h)  Field  v.  Alegaw,  L.  E.  4  C.  P.  660;  (c)  Dean  v. 
Byrnes,  13  W.  E.  299  ;  (d)  Citizens'  Bank  of  Louisiana  v.  First 
National  Bank  of  Neiv  Orleans,  L.  E.  6  H.  L.  352;  see  Ex 
parte  Imhert,  1  De  Gr.  &  Jo.  152. 

A  cheque  is  not  an  equitable  assignment.  It  is  a  revocable 
request.  Hopkinson  v.  Forster,  19  Eq.  74;  Schroeder  v.  Central 
Bank  of  London,  34  L.  T.  N.  S.  735;  24  W,  E.  710. 

Where  the  evidence  of  the  contract  is  wholly  in  writing. 
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it  is  clear  that  the  document  or  documents  relied  on  to  prove  wholly  in 
the  contract  must  show  that  it  was  of  such  a  character  as  is 
stated  above. 

Thus,  where  a  writing  is  relied  on  to  prove  an  equitable  Fund  or  debt 
assignment,  the  writing  must  specify  the  fund  or  debt  out  specified. 
of  which  the  payment  is  to  be  made.     Row  v.  Baivson,  1  Ves. 
S.  331,  332 ;  Fercival  v.  Dunn,  29  Ch.  D.  128. 

A  letter  from  foreign  merchants  to  their  London  corre- 
spondent, hoping  that  he  will  shortly  have  realized  a  large 
portion  of  their  consignments  and  remittances,  to  enable  him 
to  dispose  of  a  specified  sum  from  their  general  account  with 
him,  and  requesting  him,  should  he  be  in  possession  of  funds, 
to  hold  that  sum  at  the  disposal  of  a  creditor,  does  not 
create  an  equitable  assignment.  Malcolm  v.  Scott,  3  Mac.  & 
G.  29. 

A  letter  from  a  debtor  to  a  creditor  on  an  acceptance  in  the 

following  terms :  "  We  hold  at  your  disposal  the  sum  of  425L 

due  from  X.  for  goods  delivered  by  us  to  them  up  to  the  31st 

of  December,  1884,  until  the  balance  of  our  acceptance  for 

660Z.  has  been  paid  " — was  held  an  immediate  assignment  of 

all  debts  due  from  X.  up  to  the  limit  of  425Z.     Gorringe  v. 

Irwell  India  Bubher  Works,  34  Ch.  D.  128. 

An  equitable  assignment  is  created  by  an  order  in  writing  Order  given 
,  .  by  debtor 

given  by  a  debtor  to  his  creditor  upon  a  person  owing  money  to  creditor 

or  holding  funds  belonging  to  the  giver  of  the  order,  directing  ho°^i3^gXnda 

that  person  to  pay  the  money  or  transfer  the  funds  to  the  °^  <iebtor. 

creditor.     Boiu  v.  Dawson,  1  Yes.  S.  331 ;   Yeates  v.  Groves,  1 

Ves.  J.  280 ;  Ex  parte  Alderson,  1  Madd.  53,  S.  C.  Ex  parte 

South,  3  Sw.  392;  Lett  v.  Morris,  4  Sim.  607;  Crowfoot  v. 

Gurnet/,  2  Moo.  &  Sc.  473 ;  Burn  v.  Carvallw,  4  My.  &  Cr. 

690 ;  BodiclcY.  Gandell,  12  B.  325 ;  1  D.  M.  &  G.  763  ;  Biploch 

V.  Hammond,  5  D.  M.  &  G.  320 ;  Myers  v.  United  Guarantee 

Co.,  7  D.  M.  &  G-.  1J2,  124;  McGowan  v.  Smith,  26  L.  J.  Ch. 

8 ;  Addison  v.  Cox,  8  Ch.  76 ;  Buck  v.  Bolson,  3  Q.  B.  D.  686 ; 

Fisher  v.  Calvert,  27  W.  E.  301 ;   Greenway  v.  Atkinson,  29 

W.  R.   560;    Well  v.  Smith,  30   Ch.    D.   192;    Alexander  y. 

Steinhardt,  Walker  &  Co.,  [1903]  2  K.  B.  208. 
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It  is  sufficient  that  the  person  holding  the  fund  should  be 
notified  that  the  fund  has  been  made  over  by  the  debtor  to 
the  creditor.  William  Brandt's  Sons  &  Co.  v.  Dunlop  Rubber 
Go.,  [1905]  A.  C.  454. 

Where  A.,  being  indebted  to  B.,  who  was  pressing  him  for 
payment,  and  having  claims  against  a  railway  company,  wrote 
to  the  solicitors  of  the  company,  requesting  them  to  pay  to  B. 
all  moneys  due  to  A.  from  the  company,  and  authorizing  them 
to  receive  such  moneys  for  the  purpose,  and  the  solicitors 
promised  B.  to  pay  him  the  moneys  on  receiving  them,  it  was 
held  that  there  was  no  equitable  assignment.  Bodiclc  v.  Gandell, 
12  B.  325 ;  12  D.  M.  &  G.  763. 

A  letter  from  A.  to  a  person  having  a  fund  belonging 
to  A.  in  his  hands,  stating  that  B.,  a  creditor  of  A.,  is  a 
claimant  on  the  fund  for  a  bond  debt  with  interest,  is  not 
an  equitable  assignment.  Watson  v.  Wellington,  1  E.  &  M. 
602. 

A  letter  from  a  banker  stating  that  he  has  opened  a  credit 
under  instructions  in  favour  of  the  person  to  whom  the  letter 
is  addressed  is  not  an  equitable  assignment.  Morgan  v. 
Lariviere,  L.  E.  7  H.  L.  423. 

As  to  the  effect  of  an  assignment  of  the  balance  of  a  fund, 
see  Ex  parte  Garrard,  5  Oh.  D.  61. 

In  determining  whether  a  transaction  constitutes  an  equit- 
able assignment,  the  fact  that  no  notice  was  given  to  the 
debtor  or  person  holding  the  fund  may  be  evidence  that  it 
was  not  intended  to  assign  the  debt  or  fund.   Bodiek  v.  Gandell, 
1  D.  M.'  &  G.  763,  780;  Field  v.  Megaw,  L.  E  4  C.  P.  660, 
663 ;  In  re  Sheward,  [1893]  3  Ch.  502,  509. 
Lien  on  goods        The  holder  of  a  bill  of  exchange  which  is  drawn  against 
exchange        goods  acquires,  as  a  rule,  no  charge  on  the  goods,  unless  the 
holders.         ]j[i\  gf  lading  is  annexed  to  the  bill  of  exchange.     Bobey  & 
Co.'s  Perseverance  Iron-works  v.  Oilier,  7  Ch.  695. 

Where  the  bills  of  lading  were  attached  to  the  bills  of 
exchange,  but  the  letter  of  credit  given  to  the  drawer  and 
shown  to  the  holder  of  the  bills  provided  that  the  bills  of 
lading  should  be  surrendered  to  the  acceptors  against  their 
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acceptances,  it  was  held  that  the  bill-holders  had  no  charge. 
Ex  parte  Bever,  13  Q.  B.  D.  766. 

The  fact  that  the  bill  of  exchange  purports  to  be  drawn 
against  a  particular  cargo  does  not  give  the  holder  a  charge 
on  the  cargo.  Sohey  &  Co.'s  Perseverance  Ironworks  v.  Oilier, 
7  Ch.  695 ;  In  re  Entwistle,  3  Oh.  D.  477 ;  PheljJS,  Stokes  & 
Co.  v.  Comber,  29  Ch.  D.  813;  Brown,  Shipley  &  Co.  v. 
Rough,  29  Ch.  D.  848;  distinguishing  Frith  v.  Forles,  4 
D.  F.  &  J.  409. 

A  deposit  of  documents  of  title  to  personal  property,  e.g.  Deposit  of 
certificates  of  shares,  policies  of  insurance,  is  evidence  of  a  of  title, 
contract   to   create   a   charge   upon  them   in  favour   of  the 
depositee.     Ferris  v.  Mullins,  2  Sm.  &  Gr.  879. 

A  blank  transfer  of  shares,  i.e.  a  transfer  with  the  date.  Blank 
the  consideration,  and  the  name  of  the  transferee  in  blank,  shares, 
signed  by  the  registered  holder  and  accompanying  a  deposit 
of  the   share   certificates,  is   evidence   that  the  deposit  was 
intended  as  a  security.     Colonial  Bank  v.  Whinney,  11  App. 
Ca.  426,  433. 

The  depositee  is  entitled,  as  against  the  depositor,  to  fill 
in  the  blanks  and  to  have  his  transfer  registered.  In  re 
Tahiti  Cotton  Co.,  17  Eq.  273 ;  France  v.  Clark,  26  Ch.  D. 
257. 

Upon  a  transfer  for  value  of  shares,  the  transferor  is  under 
an  implied  obligation  not  to  prevent  or  delay  registration. 
Accordingly,  where  the  owner  executed  a  transfer  in  blank  and 
handed  it  with  the  certificate  to  a  third  party  to  raise  money, 
the  owner  was  held  liable  to  the  person  who  advanced  the 
money  in  respect  of  damage  caused  by  the  owner's  assertion 
that  the  transfer  was  unauthorized;  Hooper  v.  Herts,  [1906]  1 
Ch.  549. 

A  proviso  in  a  policy  of  insurance  that  "this  policy  shall  1''^°^^^° ™.li^^ 

.  .  .  policy  against 

not   be   assignable   in   any  case   whatever,"   the   policy  also  assignment. 

containing  a  condition  that  the  company  should  not  be  affected 

by  notice  of  any  trust,  equitable  charge,  or  lien,  was  held  / 

merely  to  exclude  the  operation  of  the  Policies  of  Assurance 

Act,  1867,  and  not  to  prevent  the  policy-holder  from  executing 
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a  declaration  of  trust  of  the  policy  in  favour  of  another  person. 
In  re  Tnrcan,  40  Ch.  D.  5. 
Patent.  An  equitable  assignment  of  a  patent  or  share  in  a  patent, 

may  be  entered  on  the  Eegister  of  Patents  under  sect.  28  of 
the  Patents  and  Designs  Act,  1907  (7  Edw.  7,  c.  29).  In  re 
Caset/s  Patents,  [1892]  1  Ch.  104. 
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CHAPTER  III. 

BILLS   OP    SALE. 

The  law  as  to  mortgages  of,  and  charges  on,  personal  chattels 
is  governed  (subject  to  the  exceptions  mentioned  p.  50)  by 
the  Bills  of  Sale  Act,  1882  (45  &  46  Vict.  c.  43)  which  (sect.  2) 
came  into  operation  on  the  1st  of  November,  1882,  and  which 
(sect.  3)  is,  so  far  as  is  consistent  with  the  tenor  thereof,  to 
be  construed  as  one  with  the  Bills  of  Sale  Act,  1878  (41  &  42 
Vict.  c.  31). 

The  Bills  of  Sale  Acts  avoid  documents  and  not  trans-  Acts  avoid 
actions.    Hence,  where  a   lender  has  a  title  to  goods  by  a  not  trans- ' 
transaction  independently  of  any  document,  and  a  document  '^°*'°^^- 
is  executed,  either  at  the  time  of  the  transaction  or  afterwards, 
which  would,  if  his  title  depended  upon  it,  come  within  the 
definition  of  a  bill  of  sale,  the  non-registration  of  that  docu- 
ment does  not  deprive  him  of  his  independent  title.      Wood- 
gate  V.  Godfrey,  5  Ex.  Div.  24;  JVorth  Central  Wagon  Co.  y. 
M.  S.  &  L.  By.  Co.,  35  Ch.  D.  191 ;    Becliett  v.  Tower  Assets 
Co.,  [1891]  1  Q.  B.  638  ;   Gliarleswortli  v.  mils,  [1892]  A.  C. 
231 ;  Great  Eastern  By.  Go.  v.  Lord's  Trustee,   [1909]   A.   C. 
109. 

But  if  chattels   after  being  sold  remain  in   the  vendor's 

possession,  an  execution  creditor  of  the  vendor  has  a  better 

title  to  them  than  the  purchaser  unless  the  latter   procures 

and  registers  a  bill  of  sale ;  see  HopJcins  v.  Gudgeon,  [1906] 

1  K.  B.  690. 

Thus,   where  there  is  a  pledge  {a),   or   where  goods  are  Pledge  not 
J  T  1  ■  ■  ^  1       •  within  Act. 

delivered  to  an  auctioneer,  with  authority  to  sell  them  and 

to  retain  an  advance  out  of  the  sale  moneys  {h),  the  title  of 

the  pledgee  or  auctioneer  is  not  impaired  by  the  fact  that  the 
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terms  of  the  pledge  or  the  trusts  of  the  sale  moneys  are 
reduced  to  writing,  which  is  not  registered,  (a)  Ex  parte 
Close,  14  Q.  B.  D.  386 ;  Attenborough' s  Case,  28  Ch.  D.  682  ; 
Ex  parte  Eubbard,  17  Q.  B.  D.  690 ;  Grigg  r.  National 
Guardian  Assurance  Co.,  [1891]  3  Ch.  206  ;  Morris  v.  Deloblel- 
Flipo,  [1891]  2  Ch.  352.  (&)  Charlesworth  v.  Mills,  [1892] 
A.  C.  231. 
DocumeDts  The  distinction  must  be  kept  in  mind  between  a  document 

on  which  ,  .  i  i  •  i 

title  depends,  to  which  the  lender  must  have  recourse  in  order  to  establish 
his  title,  and  a  document  to  which  he  must  have  recourse 
merely  if  there  is  a  controversy  about  the  terms  of  the 
transaction.  See  Charlesworth  v.  Mills,  [1892]  A.  C.  231, 
239. 

Where  the  terms  of  an  agreement  for  giving  a  security  on 
chattels,  under  which  the  lender  is  entitled  to  take  possession, 
have  been  reduced  to  writing,  parol  evidence  of  the  agreement 
is  inadmissible.  The  title  of  the  lender  depends  on  the 
written  agreement,  which  is  a  bill  of  sale,  and  he  does  not 
improve  his  position  by  taking  possession,  which  he  can  only 
maintain  by  reference  to  the  written  agreement.  Ex  parte 
Parsons,  16  Q.  B.  D.  532. 

Where  a  similar  agreement  has  not  been  reduced  into 
writing,  and  the  lender  takes  possession,  he  may  maintain 
his  possession  against  the  borrower,  as  he  is  not  obliged  to 
rely  on  a  void  document.  Newlove  v.  Shrewsbury,  21  Q.  B. 
D.  41. 

If  the  goods  have  been  seized  by  the  sheriff  and  are  in 
his  possession  at  the  commencement  of  proceedings  in  the 
grantor's  bankruptcy,  the  trustee  in  bankruptcy  cannot  avoid 
an  absolute  bill  of  sale  for  want  of  registration ;  In  re  Bales, 
54  W.  R.  202. 

A  person  otherwise  entitled  to  avoid  a  bill  of  sale  may  be 
estopped  from  disputing  it  by  his  conduct  in  having  for  his 
own  advantage  asserted  that  the  bill  was  valid ;  0.  Committi 
V.  Maher,  94  L.  T.  158. 
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What  Documents  ake  within  the  Act. 

The  question  whether  the  document,  upon  which  the 
plaintiff's  title  depends,  was  given  by  way  of  security  for  the 
payment  of  money,  is  a  question  of  fact. 

The  form  of  the  document  is  not  conclusive.     The  defen-  Form  of 
dant  is  entitled  to  show  what  the  real  nature  of  the  contract  concluBi^eTs' 
between  the  parties  was.     If  the  contract  was  in  reality  for  a  *°t*foT^' 
loan  upon  security,  the  document  is  a  security  for  the  payment 
of  money,  and  void  if  unregistered. 

Thus,  the  grantor  of  a  bill  of  sale,  which  is  absolute  in 
form,  is  entitled  to  show  that  it  was  given  by  way  of  security 
for  the  payment  of  money.  In  re  Watson,  25  Q.  B.  D.  27 ; 
Madell  v.  Thomas  &  Co.,  [1891]  1  Q.  B.  230 ;  Beckett  v.  Tower 
Assets  Co.,  [1891]  1  Q.  B.  638. 

Where  A.  bond  fide  sells  chattels  to  B.  on  condition  that  A. 
shall  have  a  right  of  repurchasing  the  chattels  on  certain 
terms,  the  result  of  the  transaction,  if  A.  exercises  the  right, 
may  be  the  same  as  if  A.  had  mortgaged  the  chattels  to  B.  and 
subsequently  redeemed  them ;  but  the  transactions  are  entirely 
distinct. 

Thus,  if  A.  hand  fide  sells  chattels  to  B.,  and  B.,  as  part  of  Hire- 
the  same  transaction,  enters  into  a  written  agreement  for  the  agreements. 
hire  and  purchase  of  the  same  chattels  by  A.,  although  upon 
terms  which  enable  B.  to  seize  the  chattels  in  default  of  some 
payment  under  the  contract,  the  agreement  is  not  a  bill  of  sale. 
Yorkshire  Railway  Wagon  Co.  v.  Maclure,  19  Ch.  D.  478  ;  21 
Ch.  D.  309  ■,M.S.&  L.  By.  Go.  v.  North  Central  Wagon  Co., 
32  Ch.  D.  477;  35  Oh.  D.  191;  13  App.  Ca.  554;  Bedhead 
V.  Westwood,  59  L.  T.  293  ;  In  re  Jones,  61  L.  T.  84 ;  In  re 
Yarrow,  59  L.  J.  Q.  B.  18  ;  United  Forty  Pound  Loan  Cluh  v. 
Bexton,  [1891],  1  Q.  B.  28  n. 

So,  too,  where  the  owner  lets  the  chattels  at  a  rent  payable 
by  instalments  with  a  stipulation  that  on  payment  in  full  the 
hiring  is  to  cease  and  the  chattels  to  become  the  property  of 
the  hirer;  MoEntire  v.  Crossley  Brothers,  [1895],  A.  C.  457. 

On  the  other  hand,  where  the  evidence   shows  that  the  Loan 
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transaction     parties  did  not  intend  a  sale,  either  absolute  or  conditional, 
of  sale.  but  that  the  forms  of  a  sale  were  gone  through  to  conceal  a 

loan   transaction,    a  hire-purchase   agreement,   enabling   the 
supposed  vendee  to  take  possession  of  the  chattels  on  default, 
is  a  bill  of  sale  within  tlie  Act ;  Maas  v.  Pepper,  [1905]  A.  C. 
102.       See,  too,  Cochrane  v.   Matthews,    10  Ch.  D.    80  m.   1  ; 
Ex  parte  Odell,    10  Ch.  D.  80;    French    v.  Bomhernand,    60 
L    T.  48 ;   In  re  Watson,  25  Q.  B.  D.  27 ;  Beclcett  v.  Tower 
Assets   Co.,  [1891]  1  Q.  B.    1,  638;    Wheatley's   Trustee  v.  H. 
Wheatley,  Lim ,  85  L.  T,  491. 
Wlf of's'aie  °^         '^^^  ^^^  °^  ^  ^^^  provides  (sect.  4)  that  the  expression  "  bill 
of  sale  "  and  other  expressions  in  t]ie  Act  of  1882  have  the 
same  meaning  as  in  the  Act  of  1878,  except  as  to  bills  of  sale 
or  other  documents  mentioned  in  sect.  4  of  the  Act  of  1878, 
which  may  be  given  otherwise  than  by  way  of  security  for  the 
payment  of  money,  to  which  last-mentioned  bills  of  sale  and 
other  documents  the  Act  of  1882  shall  not  apply. 
The  Act  of  1878  provides— 
Bills  of  Sale  Sect.  3.  This  Act  shall  apply  to  every  bill  of  sale  executed 

on  or  after  the  first  day  of  January,  1879  (whether  the  same 
be  absolute,  or  subject  or  not  subject  to  any  trust),  whereby 
the  holder  or  grantee  has  power,  either  with  or  without  notice, 
and  either  immediately  or  at  any  future  time,  to  seize  or  take 
possession  of  any  personal  chattels  comprised  in  or  made 
subject  to  such  bill  of  sale. 

Sect.  4.  In  this  Act  the  following  words  and  expressions 
shall  have  the  meanings  in  this  section  assigned  to  them 
respectively,  unless  there  be  something  in  the  subject  or  con- 
text repugnant  to  such  construction :  (that  is  to  say) 

The  expression  ''  bill  of  sale  "  shall  include  bills  of  sale, 
assignments,  ( 1)  transfers,  declarations  of  trust  without  transfer, 

(2)  inventories   of  goods  with   receipt   thereto  attached,   or 

(3)  receipts  for  purchase-moneys  of  goods,  and  (4)  other  assur- 
ances of  personal  chattels ;  and  also  powers  of  attorney,  autho- 
rities, or  (5)  licences  to  take  possession  of  personal  chattels  as 
security  for  any  debt,  and  also  (6)  any  agreement,  whether 
intended  or  not  to  be  followed  by  the  execution  of  any  other 
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instrument,  by  which  a  right  in  equity  to  any  personal  chattels, 
or  to  any  charge  or  security  thereon,  shall  be  conferred,  but 
shall  not  include  the  following  documents;  that  is  to  say, 
(7)  assignments  for  the  benefit  of  the  creditors  of  the  person 
making  or  giving  the  same,  (8)  marriage  settlements, 
(9)  transfers  or  assignments  of  any  ship  or  vessel  or  any  share 
thereof,  transfers  of  goods  in  the  ordinary  course  of  business 
of  any  trade  or  calling,  bills  of  sale  of  goods  in  foreign  parts 
or  at  sea,  bills  of  lading,  India  warrants,  warehouse-keepers' 
certificates,  warrants  or  orders  for  the  delivery  of  goods,  or 
any  other  documents  used  in  the  ordinary  course  of  business 
as  proof  of  the  possession  or  control  of  goods,  or  authorizing  or 
purporting  to  authorize,  either  by  indorsement  or  by  delivery, 
the  possessor  of  such  document  to  transfer  or  receive  goods 
thereby  represented. 

As  to  the  relation  between  sect.  3  and  sect.  4,  see  Ex  parte 
EulUrd,  17  Q.  B.  D.  690. 

1.  A  transfer  must  be  a  document  which  assumes  to  transfer  Transferp. 
the  property  in  goods  in  the  same  way  as  a  bill  of  sale  Aould. 

Ex -parte  Euhbard,  17  Q.  B.  D.  690. 

2,  3.  An  inventory  or  receipt,  to  be  within  the  Act,  must  inventories 

,  .  -Ill   ^nd  receipts. 

be  part  oi  the  bargain  to  pass  the  property  in  the  goods.     A 

mere  receipt  given  after  the  completion  of  a  sale  is  not  within 

the  Act.     Woodgate   v.  Godfrey,  5  Ex.  D.  24 ;    Marsden    v. 

Meadows,   7  Q.    B.  D.  80;    Preece  v.  Gilling,  53  L.  T.  7(53; 

North  Central  Wagon  Co.  v.  if.  8.  &  L.  By.  Co.,  35  Ch.  D. 

191,  13  App.  Ca.  554;  Slieplierd  v.  PulbrooJc,  59  L.  T.  288; 

Haydon  v.  Brown,  59  L.  T.  810 ;  In  re  Hood,  42  W.  E.  23 ; 

Bamsey  v.  Margrett,  [1894]  2  Q.  B.  18. 

4.  An  agreement  to  execute  a  bill  of  sale  is  an  assurance  Assurances. 
within  the  Act.     Ex  parte  Mackay,  8  Ch.  643. 

A  memorandum,  without  which  a  transaction  of  sale  and 
purchase  is  void  under  the  Statute  of  Frauds,  is  an  assurance 
within  the  Act.     In  re  Boberts,  36  Ch.  D.  196. 

5.  A  licence,  to  be  within  the  Act,  must  be  a  licence  by  Licences  to 
the  owner  of  the  property  to  a  lender  to  take  possession  of  session!*^ 
chattels  which  remain  in  the  owner's  custody.     United  Forty 
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Pound  Loan  Club  v.  Bexton,  [1891]  1  Q.  B.  28  n. ;  McEntire  v. 
Crossley  Brothers,  [1895]  A  C.  457. 

A  licence  to  take  immediate  possession  is  within  the  Act. 
Ex  parte  Parsons,  16  Q.  B.  D.  532. 

But  where  the  holder  of  a  lien  on  chattels,  being  already 
in  possession,  enters  into  an  agreement  with  the  owner  of  the 
chattels  giving  the  former  the  right  to  detain  the  chattels, 
this  is  not  a  licence  to  take  possession  ;  Great  Eastern  Ry.  Co. 
V.  Lord's  Trustee,  [1909]  A.  C.  109. 
Power  to  The  debt  may  be  a  contingent  future  debt.     For  instance, 

for  debt  other  *  clause  in  an  agreement  for  a  lease,  empowering  the  landlord 
than  rent.      ^q  distrain  for  recovery  of  the  amount  due  for  goods  to  be 
supplied  by  him,  is  a  licence  within  the  Act.     Ex  parte  Hop- 
craft,  14  W.  E.  168 ;  Pullrook  v.  AsMy  &  Co.,  56  L.  J.  Q.  B. 
376 ;  Stevens  v.  Marston,  60  L.  J.  Q.  B.  192. 

A  power  in  a  mining  lease  to  distrain  on  goods  of  the 
lessee  on  adjoining  or  neighbouring  mines  which  had  always 
been  worked  with  the  mine  demised  is  not  within  the  Act; 
In  re  Boundwood  Colliery  Co.,  [1897]  1  Ch.  373. 
Assignment  An  assignment  of  the  vendor's  rights  under  a  hire-purchase 

Hoenor^''^     agreement,  which  entitles  him  to  take  possession  on  default  of 
payment,  is  not  within  the  Act,  as  a  personal  licence  to  seize 
cannot  be  assigned.     In  re  Davis  &  Co.,  22  Q.  B.  D.  193. 
Power  to  sell         A  power  for  a  mortgage  of  land,  with  fixtures  or  building 
from  land.      materials  upon  it,  to  sell  them  apart  from  the  land,  in  default 
of  payment,  is  a  licence  within  the  Act.     In  re  Yates,  38  Ch. 
D.  112 ;  Glimpson  v.  Coles,  23  Q.  B.  D.  465. 
Agreements  6.  This  clause  does  not  apply  to  documents  which  create 

in  equity.  or  regulate  the  exercise  of  a  legal  right  in  personal  chattels, 
e.g.,  agreements  which  provide  that  materials  brought  on  land 
are  to  become  the  landlord's  property  (a),  or  which  determine 
the  rights  of  pledgor  and  pledgee  (h),  or  which  give  a  right  of 
detainer  to  a  person  who  already  has  a  lien  and  is  in  posses- 
sion (e).  (a)  Brown  v.  Bateman,  L.  E.  2  C.  P.  272 ;  Blake  v. 
Izard,  16  W.  E.  108 ;  Ex  parte  Newitt,  16  Ch.  D.  522 ;  Beeves 
V.  Barloiv,  11  Q.  B.  D.  610;  12  Q.  B.  D.  436;  Climpson  v. 
Coles,  23  Q.  B,  T>.  465 ;  see  Church  v.  Sage,  67  L.  T.  800. 
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(6)  Ex  parte  Hubhard,  17  Q.  B.  D.  690 ;  Morris  v.  Belohhel- 
Flifo,  [1892]  2  Ch.  352 ;  Gharlesworth  v.  Mills,  [1892]  A.  0. 
231.  (e)  Great  Eastern  By.  Co.  v.  Lord's  Trustee,  [1909]  A.  C. 
109. 

A  mortgage  by  a  builder  to  a  stranger  of  his  interest  in  a 
building  agreement  is  within  the  Act.  Church  v.  Sage,  07 
L.  T.  800. 

A  proviso  on  the  sale  of  a  business  by  trustees  to  a  bene-  Lien  on  goods 
ficiary  giving  them  a  lien  for  unpaid  purchase-money  is  within  purohase- 
the  clause.     Cohurn  v.  Collins,  35  Oh,  D.  373 ;  see  Be  Webber,  ™°^^y- 
64  L.  T.  426  ;  McEntire  v.   Crossley  Brothers,  [1895]    A.  C. 
457,  466. 

7.  An  assignment,  to  be  within  this  exception,  must  be  for  Assignments 
the  equal  benefit  of  all  the  creditors,  but  it  is  not  outside  the  of  creditors. 
protection  of  the  clause  because  a  time  is  fixed  within  which 
creditors  who  have  notice  of  it  must  assent.     General  Furnish- 
ing Co.  V.  Venn,  2  H.  &  C.  153 ;  Ashford  v.  Tuite,  7  Ir.  0.  L. 

91 ;  Paine  v.  Mattheivs,  53  L.  T.  872 ;  Hadley  &  Son  v. 
Beedom,  [1895]  1  Q.  B.  646. 

8.  A  memorandum  of  agreement  for  a  marriage  settlement  Marriage 
(a)  and  a  covenant  in  a  marriage  settlement  to  settle  after 
acquired  property,  (b)  are  within  this  exception,  but  a  post- 
nuptial settlement   is   not  (c).      (a)    Wennian  v.   Lyon  &  Co., 
[1891]    2  Q.  B.  192;    {h)  In  re   Beis,    [1904]    2   K.  B.    769; 

(c)  Fowler  v.  Foster,  28  L.  J.  Q.  B.  210. 

9.  This  clause  is  not  confined  to  ships  or  vessels,  the  regis  Mortgages 
tration  of  which  is  provided  for  by  the   Mercha,nt  Shipping 

Acts. .  Union  Bank  of  London  v.  Lenanton,  3  C.  P.  D.  243 ; 
Gapp  V.  Bond,  19  Q.  B.  D.  200. 

Letters  of  lien,  i.e ,  a  statement  that  goods  are  held  on  Letters  of 
account  of  the  creditor  as  a  security  for  advances  made  to  the 
trader,  are  within  this  exception ;  In  re  Hamilton  Young  &  Co., 
[1905]  2  K.  B.  772. 

The  mortgages  or  charges  of  any  incorporated  company  Mortgages  of 
for  the  registration  of  which  statutory  provision    is    made,  companies^ 
either  by  the  Companies  Clauses  Act,  1 845,  or  the  Companies 
(Consolidation)  Act,  1908,  s.  93,  are  not  within  the  Bills  of 
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Bills  of  Sale 
Act,  1882, 
s.  17. 


Incorporated 

company, 

what. 


Debentures, 
what. 


Sale  xVct,  1878.      In  re  Standard  Manufactur huj  Co.,   [1891] 
1  Ch.  627. 

The  Act  of  1882  provides— 

Sect.  17.  Nothing  in  this  Act  shall  apply  to  any  debentures 
issued  by  any  mortgage,  loan,  or  other  incorporated  company, 
and  secured  upon  the  capital  stock  or  goods,  chattels,  and 
effects  of  such  company. 

The  words  "  or  other  incorporated  company  "  include  every 
incorporated  company  which  is  authorized  to  raise  money  on 
loan  or  mortgage.  Read  v.  Joannon,  20  Q.  B.  D.  300 ;  In  re 
Standard  Manufacturing  Co.,  [1891]  1  Ch.  027,  overruling 
Jenhinson  v.  Brandley  Mining  Co.,  19  Q.  B.  D  568. 

It  has  been  held,  however,  that  debentures  issued  by 
a  society  registered  under  the  Industrial  and  Provident 
Societies  Act,  1876,  are  subject  to  the  Bills  of  Sale  Acts. 
Great  Northern  By.  Co.  v.  Coal  Co-operative  Society,  [1896] 
1  Ch.  187. 

Debentures  of  a  company  registered  in  Guernsey  are 
within  sect.  17  and  exempt  from  the  Bills  of  Sale  Acts ; 
Clarhe  v.  Balm,  Hill  &  Co.,  [1908]  1  K.  B.  667. 

A  distinction  has  been  drawn  in  several  cases  between 
debentures  and  other  securities  of  limited  companies.  Thus 
it  has  been  held  or  assumed  that  a  bill  of  sale  (a),  a  covering 
deed  to  secure  debentures  (b),  and  a  memorandum  accompany- 
ing a  deposit  of  title-deeds  to  secure  a  banker's  balance  (c), 
are  not  protected  by  sect.  17.  (a)  Atteriborougli  s  Case,  28 
Ch.  D.  682;  contra.  In  re  Boyal  Marine  Hotel  Co.,  [1895]  1 
I.  E.  368  ;  (h)  Boss  v.  Army  &  Navy  Hotel  Co.,  34  Ch.  D. 
43 ;  (c)  Tojjham  v.  Greenside  Glazed  Fire-hrich  Co.,  37  Ch.  D. 
280. 

The  better  opinion,  however,  appears  to  be  that  no 
security  issued  by  a  company  which  is  outside  the  Act  of 
1878  can  be  within  the  Act  of  1882,  and  that  therefore  a 
covering  deed  to  secure  debentures  is  not  a  bill  of  sale  within 
the  latter  Act.  Bichards  v.  Overseers  of  Kidderminster,  [1896] 
2  Ch.  212,  221. 

Debenture  is  a  wide  term,  and  is  not  confined  to  debentures 
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issued  ia  a  series.     Edmonds  v.  Blaina  Furnaces  Co.,  36  Ch. 
D.  215. 

"A  debenture  means  a  document  which  either  creates  a 
debt  or  acknowledges  it."  Per  Chitty,  J.,  in  Levi/  v.  Aher- 
eorris  Slate  Co ,  37  Ch.  D.  260. 

"  A  debenture  is  an  acknowledgment  or  declaration  of  a 
present  or  future  right  to  receive  payment  of  a  certain  sum 
out  of  a  given  property,  so  as  not  to  make  the  person  issuing 
it  personally  responsible."  Per  Sugden,  C,  in  Phillips  v. 
Eastwood,  LI.  &  G-.  t.  Sugd.  270,  292 ;  see  also  New  English 
Dictionary,  s.v. 

The  Bills  of  Sale  Act,  1890  (53  &  54  Vict.  c.  53),   as  Securities  on 
amended  by  the  Bills  of  Sale  Act,  1891  (54  &  55  Vict.  c.  35),  gS.'^^ 
excludes  securities  on  imported  goods  from  the  operation  of 
the  Acts  of  1878  &  1882. 


What  Pkopbett  is  within  the  Act. 

The  Act  of  1882  adopts  (sect.  3)  the  definitions  in  the  Act 
of  1878. 

The  Act  of  1878  defines  (sect.  4)  personal  chattels  as 
follows : — 

The  expression  "  personal  chattels "  shall  mean  goods, 
furniture,  and  other  articles  capable  of  complete  transfer  by 
delivery,  and  (when  separately  assigned  or  charged)  fixtures 
and  growing  crops;  but  shall  not  include  chattel  interests  in 
real  estate,  nor  fixtures  (except  trade  machinery  as  hereinafter 
defined),  when  assigned  together  with  a  freehold  or  leasehold 
interest  in  any  land  or  building  to  which  they  are  affixed,  nor 
growing  crops  when  assigned  together  with  any  interest  in 
the  land  on  which  they  grow,  nor  shares  or  interests  in  the 
stock,  funds,  or  securities  of  any  government  or  in  the  capital 
or  property  of  incorporated  or  joint  stock  companies,  nor 
choses  in  action,  nor  any  stock  or  produce  upon  any  farm  or 
lands  which  by  virtue  of  any  covenant  or  agreement  or  of 
the  custom  of  the  country  ought  not  to  be  removed  from  any 
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After- 
acquired 
chattels. 


Covenant 
to  replace 
damaged 
articles. 


Bemainder 
in  personal 
chattels. 


farm  where  the  same  are  at  the  time  of  making  or  giving  of 
such  bill  of  sale. 

The  Act  provides  (sect.  5)  that  trade  machinery  as  therein 
defined  shall,  for  the  purposes  of  the  Act,  be  deemed  to  be 
personal  chattels. 

The  better  opinion  appears  to  be  that  the  expression 
"capable  of  complete  transfer  by  delivery"  refers  to  goods 
and  furniture  as  well  as  to  other  articles,  and  restricts  the 
definition  to  existing  chattels.  Brantom  v.  Griffits,  1  C.  P.  D. 
349  ;  Thomas  v.  Kelly,  13  App.  Ca.  506,  518. 

An  assignment,  in  the  body  of  a  bill  of  sale,  of  after-acquired 
chattels  is  not  in  accordance  with  the  form  prescribed  by  the 
Act  of  1882,  and  avoids  the  bill  of  sale.  Thomas  v.  Kelly,  13 
App.  Ca.  506. 

Sect.  5  of  the  Act  of  1882  avoids  a  bill  of  sale,  except  as 
against  the  grantor,  in  respect  of  any  after-acquired  personal 
chattels  specifically  described  in  the  schedule  thereto.  See 
Thomas  v.  Kelly,  supra  ;  Tuch  v.  Southern  Counties  Deposit  Bank, 
42  Ch.  D.  471. 

Sect.  6,  (2)  of  the  Act  of  1882  excepts  from  the  o^jeratiou 
of  sect.  5  any  fixtures,  plant,  or  trade  machinery  substituted 
for  any  fixtures,  plant,  or  trade  macl^inery  specifically  described 
in  the  schedule.  See  Thomas  v.  Kelly,  13  App.  Ca.  506,  521 ; 
Seed  V.  Bradley,  [1894]  1  Q.  B.  319. 

A  covenant  in  a  bill  of  sale  to  replace  any  articles  damaged 
or  worn  out  with  any  others  of  equal  value  to  be  included  in 
the  security  is  a  covenant  for  the  maintenance  of  the  security, 
and  may  be  inserted  in  a  bill  of  sale.  Seed  v.  Bradley,  [1894] 
1  Q.  B.  319 ;  Goates  v.  Moore,  [1903]  2  K.  B.  140. 

A  reversionary  interest  in  personal  chattels  is  a  chose  in 
action,  and  therefore  excepted  from  the  Bills  of  Sale  Act. 
Be  Tritton,  61  L.  T.  301 ;  In  re  Thynne,  [1911]  1  Ch.  282. 

As  to  the  effect  of  the  Act  on"  fixtures  and  growing  crops, 
see  pp.  213,  214,  215. 
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Priority  of  Bills  of  Sale. 

The  Act  of  1878  provides—  BiUs  of  Sale 

Sect.  10.  In  case  two  or  more  bills  are  given  comprising  ^\q       ' 

in  whole  or  in  part  any  of  the  same  chattels,  they  shall  have 

priority  in  the  order  of  the  date  of  their  registration  respectively 

as  regards  such  chattels. 

This  provision  applies  to  absolute  bills  of  sale  as  well  as  to 

bills  of  sale  given  by  way  of  security.    Tueh  v.  Southern  Counties 

Deposit  Bank,  42  Ch.  D.  471. 

When  a  Bill  of  Sale  is  Void  except  as  against  the 

Grantor. 

The  Act  of  1882  provides— 

Sect.  4.  Every  bill  of  sale  shall  have  annexed  thereto  or  Bills  of  Sale 
written  thereon  a  schedule  containing  an  inventory  of  the  '  '**'  ' 
personal  chattels  comprised  in  the  bill  of  sale  ;  and  such  bill 
of  sale,  save  as  hereinafter  mentioned,  shall  have  effect  only 
in  respect  of  the  personal  chattels  specifically  described  in  the 
said  schedule,  and  shall  be  void,  except  as  against  the  grantor, 
in  respect  of  any  personal  chattels  not  so  specifically  described. 

Sect.  5.  Save  as  hereinafter  mentioned,  a  bill  of  sale  shall  S.  5. 
be  void,  except   as   against   the   grantor,  in  respect   of  any 
personal  chattels  specifically  described  in  the  schedule  thereto 
of  which  the  grantor  was  not  the  true  owner  at  the  time  of  the 
execution  of  the  bill  of  sale. 

Sect.  6.  Nothing  contained  in  the  foregoing  sections  of  this  S-  ^■ 
Act  shall  render  a  bill  of  sale  void  in  respect  of  any  of  the 
following  things  :  (that  is  to  say,) 

(1)  Any  growing  crops  separately  assigned  or  charged  where 
such  crops  were  actually  growing  at  the  time  when  the  biU  of 
sale  was  executed. 

(2)  Any  fixtures  separately  assigned  or  charged,  and  any 
plant,  or  trade  machinery  where  such  fixtures,  plant,  or  trade 
machinery  are  used  in,  attached  to,  or  brought  upon  any  land, 
farm,  factory,  workshop,  shop,  house,  warehouse,  or  other  place 
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in  substitution  for  any  of  the  like  fixtures,  plant,  or  trade 
machinery  specifically  described  in  the  schedule  to  such  bill 
of  sale. 

Sects.  4  and  5  deal  only  with  the  description  in  the  schedule. 
Although  a  bill  of  sale  follows  the  form  given  by  the  Act,  it 
is  avoided  by  these  sections,  except  as  against  the  grantor,  in 
respect  either  of  chattels  imperfectly  described  in  the  schedule 
or  of  chattels  of  which  the  grantor  was  not  the  true  owner. 
Kelly  V.  Kellond,  20  Q.  B.  D  569,  574,  S.  C.  Thomas  v.  Kelly, 
13  App.  Ca.  506. 
Specific  A  description  to  be  specific  must  be  such  as  to  enable  any 

what.  '  person,  taking  the  schedule  in  his  hand  and  applying  it  to  the 
subject-matter,  to  identify  the  chattels  assigned  without  the 
aid  of  any  other  document.  Roberts  v.  Boherts,  13  Q.  B.  D. 
794;  Ex  parte  Hill,  17  Q.  B.  D.  74;  Witt  v.  Banner,  19  Q. 
B.  D.  276;  20  Q.  B.  D.  114;  Carpenter  v.  Been,  23  Q.  B. 
D.  566 ;  HioMey  v.  Greenwood,  25  Q.  B.  D.  277 ;  Davidson 
V.  Carlton  Bank,  [1893]  1  Q.  B.  82. 

The  description  "  2  horses  "  or  "  4  cows  "  is  not  sufficiently 

specific;  Davies  v.  Jenkins,  [1900]  1  Q.  B.  133. 

Grantor  when        A  grantor  is  not  the  true  owner  of  after- acquired  chattels, 

rue  owner.     ^^  ^^  chattels  over  which  he  has  given  an  absolute  bill  of  sale 

which   has   not    been   registered.     Tuch  v.  Southern   Counties 

Deposit  Banh,  42  Ch.  D.  471. 

He  is  the  true  owner  of  chattels  over  which  he  has  given 
a  bill  of  sale  by  way  of  security  {a),  or  of  which  he  is  the 
legal  owner  subject  to  a  trust  (h),  or  in  which  he  has  only 
a  limited  or  defeasible  interest  (c).  («.)  Thomas  v.  Searles, 
[1891]  2  Q.  B.  408 ;  (&)  In  re  Sari,  [1892]  2  Q.  B.  591 ;  (c) 
Be  Feild,  63  L.  T.  289. 

Where  one  of  two  partners  purports  to  convey  the  whole 
of  certain  partnership  chattels,  he  is  the  true  owner  of  an 
undivided  moiety.     In  re  Tamplin,  59  L.  J.  Q.  B.  194. 
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When  a  Bill  of  SxVle  is  void  in  Eespect  of  the 

GrOODS    ASSIGNED. 

The  Act  of  1882  provides— 

Sect.  8.  Every  bill  of  sale  shall  be  duly  attested,  and  shall  Bills  of  Sale 
n         ,  •      ■      1    »  ■  1  •  ,  ■■         Act,  1882,  s.  8 

be  registered  under  the  principal  Act  withm  seven  clear  days 

after  the  execution  thereof,  or  if  it  is  executed  in  any  place 

out  of  England,  then  within  seven  clear  days  after  the  time 

at  which  it  would,  in  the  ordinary  course  of  post,  arrive  in 

England  if  posted  immediately  after  the  execution  thereof; 

and  shall  truly  set  forth  the  consideration  for  which  it  was 

given ;  otherwise  such  bill  of  sale  shall  be  void  in  respect  of 

the  personal  chattels  comprised  therein. 

The  avoidance  of  a  bill  of  sale  for  non-compliance  with  the  Covenant 

.  to  pay. 

requirements  of  this  section  does  not  avoid  the  covenant  to 

pay.     Heseltine  v.  Simmons,  [1892]  2  Q.  B.  547. 

The  Act  of  1882  provides  (sect.  10)  that  the  execution  Attestation. 
of  every  bill  of  sale  by  the  grantor  shall  be  attested  by  one 
or  more  credible  witness  or  witnesses,  not  being   a  party  or 
parties  thereto. 

An  agent  of  the  grantee  is  a  competent  witness.  Peace  v. 
Brookes,  [1895]  2  Q.  B.  451. 

A  bill  of  sale  may  be  validly  executed  by  attorney,  and  the 
grantee  may  be  the  grantor's  attorney  to  execute  a  bill  of 
sale  which  has  been  submitted  to  and  approved  by  the  grantor. 
Furnivall  v.  Endson,  [1893]  1  Ch.  335. 

The  Act  of  1878  provides  (sect.  10,  (2))  that  every  bill  E^gi^t'^'^tio"- 
of  sale  with  every  (1)  schedule  or  inventory  thereto  annexed 
or  therein  referred  to,  and  also  (2)  a  true  copy  of  such  bill 
and  of  every  such  schedule  or  inventory,  and  of  every  attesta- 
tion of  the  execution  of  such  bill  of  sale,  together  with  an  (3) 
affidavit  of  the  time  of  such  bill  of  sale  being  made  or  given, 
and  of  its  due  execution  and  attestation,  and  a  description 
of  the  (4)  residence  and  (5)  occupation  of  the  person  making 
or  giving  the  same  .  .  .  and  of  every  attesting  witness  to 
such  bill  of  sale,  shall  be  presented  to  and  the  said  copy  and 
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Schedule  or 
inventory. 


True  coi>y. 


Affidavit. 


Residence. 


affidavit  shall  be  filed  with  the  registrar  within  seven  clear 
days  after  the  making  or  giving  of  such  bill  of  sale. 

1.  "  Eeferred  to  therein"  means  referred  to  in  the  body 
of  the  bill  of  sale.  An  inventory  referred  to  in  the  schedule 
does  not  require  to  be  registered.  Davidson  v.  Carlton  Bank, 
[1893]  1  Q.  B.  82. 

2.  A  true  copy  is  not  necessarily  an  exact  copy.  Immaterial 
errors,  which  could  not  mislead  a  creditor,  do  not  make  a  copy 
untrue.  Elliott  v.  Freeman,  7  L.  T.  N.  S.  715;  HolUngsworth 
V.  White,  10  W.  E.  619  ;  Gardnor  v.  Shaw,  24  L.  T.  N.  S.  319  ; 
19  W.  E.  753 ;  Lamb  v.  Bruce,  2i  W.  E.  645 ;  In  re  Eewer, 
21  Ch.  D.  871 ;  Sharp  v.  McEenry,  38  Ch.  D.  427. 

The  omission  of  the  date  (a)  and  the  signature  of  the 
grantor,  and  the  signature,  address,  and  description  of  the 
attesting  witness  (b)  may  be  supplied  by  reference  to  the 
affidavit  filed  with  the  copy,  [a)  Thomas  v.  Moherts,  [1898] 
1  Q.  B.  657.  (&)  Coates  v.  Moore,  [1903]  2  K.  B.  140.  Simi- 
larly the  date  may  be  supplied. 

3.  Order  XXXVIII.,  r.  16,  applies  to  this  affidavit.  Hence 
swearing  it  before  the  grantee's  solicitor  avoids  the  registration. 
Baker  v.  Ambrose,  [1896]  2  Q.  B.  372.  Compare  the  case  of 
deeds  of  arrangement,  Jw  re  Bagley,  [1911]  1  K.  B.  317. 

4.  The  place  of  business  of  the  grantor  or  witness  is  a 
residence  within  this  section,  although  he  may  sleep  else- 
where. Blachwell  v.  England,  8  E.  &  B.  541 ;  Attenborough 
V.  Thompson,  2  H.  &  N.  559;  Eewer  v.  Cox,  3  E.  &  E. 
428. 

If  a  grantor  has  several  places  of  business,  at  one  of  which 
he  resides,  only  that  one  need  be  mentioned,  although  chattels 
at  all  are  comprised  in  the  security.  Greenham  v.  Child,  24 
Q.  B.  D.  29. 

As  to  the  limits  within  which  an  error  in  the  grantor's 
address  is  immaterial,  see  Heiver  v.  Cox,  3  E.  &  E.  42S ; 
Murray  v.  Mackenzie,  li.  E.  10  C.  P.  625 ;  Ex  parte  McEattie, 
10  Ch.  D.  398. 

The  residence  must  be  the  residence  at  the  time  of  swearing 
the  affidavit,  and  not  of  executing  the  bill  of  sale.     Button  v. 
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O'Neill,  4  C.  P.  D.  354;    overruling   London   &   Westminster 
Loan  Co.  v.  Chace,  12  C.  B.  N.  S.  730. 

It  has  been  held  that  an  imperfect  description  in  the 
affidavit  may  be  cured  by  reference  to  the  description  in  the 
copy  of  the  bill  of  sale.  Banbury  v.  White,  2  H.  &  C.  300 ; 
Jones  V.  Harris,  L.  R.  7  Q.  B.  157;  Ex  farte  Machenzie,  42 
L.  J.  Bkcy.  25. 

5.  Occupation  means  the  business  in  which  a  man  is  usually  Occupation, 
engaged   to   the   knowledge  of   his   neighbours.      Luckin  v. 
Hamlnjn,  18  W.  R.  43  ;  Ex  parte  National  Mercantile  Bank, 
15  Ch.  D.  42 ;   In  re  Fitzpatrick,  19  L.  R.  Ir.  206 ;   Neverson, 
V.  Seymour,  S)7  L.  T.  788. 

Where  a  man  has  a  substantive  and  ancillary  occupation, 
only  the  substantive  occupation  need  be  described.  Ex  parte 
National  Deposit  Bank,  26  W.  R.  624. 

Gentleman  is  a  sufficient  description  of  a  person  without  Gentleman. 
occupation  in  any  but  the  humblest  rank  (a),  but  not  of  a 
clerk  in  a  public  office  (b),  an  attorney's  clerk  (c),  or  a  buyer 
of  silk  {d).  {a)  Sutton  v.  Bath,  3  H.  &  N".  382;  Smith  v. 
Cheese,  1  C.  P.  D.  60.  (fc)  Allen  v.  Thompson,  1  H.  &  N.  15. 
(e)  Tuton  v.  Sanoner,  3  H.  &  N".  280 ;  Beales  v.  Tennant,  29 
L.  J.  Q.  B.  188;  Brodriok  v.  Scale,  L.  R.  6  C.  P.  98.  (d) 
Adams  v.  Graham,  33  L.  J.  Q.  B.  71. 

"  Gentleman  of  no  occupation  "  is  a  sufficient  description 
of  a  country  gentleman  who  is  also  a  sleeping  partner  in 
several  mercantile  concerns.   Feast  v.  BoUnson,  [1894]  W.  N.  14. 

Accountant  is  a  sufficient  description  of  an  accountant's  Accountant. 
clerk  {a),  but  not  of  a  clerk  in  the  accountant's  department 
of  a  railway  (b).      (a)   Briggs  v.   Boss,  L.   R.   3   Q.  B.    288. 
(6)  Larchin  v.  North-  Western  Deposit  Bank,  L.  R.  8  Ex.  60 ; 
10  Ex.  64. 

Grocer  is  a  good  description  of  a  grocer  who  is  also  a  green-  "  Grocer." 

°  r  &  be,  Financial 

grocer  (a)  and  contractor  and  financial  agent  of  a  person  who  agent." 
has  had  those  occupations,  though  he  has  not  been  employed     ' 
for  some  years   (b).     {a)   Throssell  v.  Marsh,  53   L.  T.    321 ; 
{b)  Sharp  v.  McHenry,  38  Ch.  D.  427. 

It  is  immaterial  that  the  grantor  is  wrongly  described  as  Mlsdesorip- 
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tiou  as 
partner. 

"Tutor." 
"  Wine 
merchant.' 


"  Wife." 
"  Married 
woman." 
"  Widow." 


Name. 


Bills  of  Sale 
Act,  1878, 
s.  10,  (3). 


Defeasance 
or  condition. 


carrying  on  business  in  partnership.  Ex  parte  Popphwell,  21 
Ch.  D.  73. 

"  Tutor  "  is  a  bad  description  of  a  schoolmaster  {a) ,  and  "  wine 
merchant "  of  the  paid  manager  of  a  wine  merchant's  business  (6). 
(rt)  Lee  V.  Turner,  20  Q.  B.  D.  773.  (6)  Cooper  v.  Davis,  31 
W.  E.  721 ;  32  W.  E.  328. 

"  Wife "  is  not  an  occupation,  but  where  a  woman  has  no 
occupation  there  is  no  necessity  to  insert  one.  Bownes  v. 
Salmon,  20  Q.  B.  D.  775.  The  description  "  wife  of  X  "  may 
or  may  not  be  sufficient;  Never ion  v.  Coleman,  97  L.  T.  788. 
"Married  woman"  is  insufficient  if  the  woman  carries  on  a 
business  or  fills  a  post,  e.g.,  of  manager  to  a  Court  milliner; 
Kemhle  v.  Addison,  [1900]  1  Q.  B  430.  The  executrix  and 
residuary  legatee  of  a  farmer,  who  is  carrying  on  the  farm 
with  a  view  to  a  sale,  is  rightly  described  as  "  widow  "  only ; 
Lucliin  V.  Hamhyn,  18  W.  R.  43. 

The  Act  of  1878  does  not  require  the  name  of  the  grantor 
to  be  stated.  Consequently  the  insertion  of  a  name  other 
than  that  by  which  the  grantor  is  known  does  not  invalidate 
the  bill  of  sale  ;  Stokes  v.  Spencer,  [1900]  2  Q.  B.  483. 

A  grantor  is  rightly  described  by  his  true  name,  although 
he  is  usually  known  by  another.  Ex  farte  McHattie,  10  Ch. 
D.  398. 

As  to  the  description  of  the  grantor  by  an  assumed  name, 
see  Lee  v.  Turner,  20  Q.  B.  D.  773  ;  Downs  v.  Salmon,  20  Q. 
B.  D.  775  ;  Central  Bank  of  London  v.  Hawkins,  62  L.  T.  901. 

The  Act  of  1878  provides— 

Sect.  10,  (3).  If  the  bill  of  sale  is  made  or  given  subject  to 
any  (1)  defeasance  or  (2)  condition,  or  (3)  declaration  of  trust 
not  contained  in  the  body  thereof,  such  defeasance,  condition, 
or  declaration  shall  be  deemed  to  be  part  of  the  bill,  and  shall 
be  written  on  the  same  paper  or  parchment  therewith  before 
the  registration,  and  shall  be  truly  set  forth  in  the  copy  filed 
under  this  Act  therewith  and  as  part  thereof,  otherwise  the 
registration  shall  be  void. 

1,  2.  This  section  applies  to  conditions,  whether  in  favour 
of  the  grantor  or  of  the  grantee.     Edwards  v.  Jlfarous,  [1894] 
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1    Q.  B.  587,  overruling   dicta   in    Ex  parte  Collins,  10  Ch. 
367. 

A  collateral  mortgage  of  leaseholds  containing  provisions 
differing  from  those  in  the  bill  of  sale  does  not  constitute  a 
defeasance  ;  In  re  Leber,  52  Sol.  J.  483.  So,  too,  a  deposit  of 
a  life  policy  by  way  of  collateral  security ;  Carpenter  v.  Been, 
23  Q  B.  D.  566. 

Eules  and  regulations  sent  by  the  grantee  to  the  grantor 
after  the  contract  is  completed  and  falsely  asserted  by  him 
to  be  part  of  the  bargain  are  not  a  condition  or  defeasance. 
Linfoot  V.  Pooheft,  [1895]  2  Ch.  835. 

A  proviso  in  a  promissory  note  given  to  secure  the  debt 
secured  by  a  bill  of  sale  that,  in  default  of  payment  of  any  of 
the  instalments  by  which,  by  both  instruments,  the  debt  was 
made  payable,  the  whole  amount  unpaid  should  become  due  (a), 
or  a  proviso  for  compound  interest  in  a  mortgage  of  a  rever- 
sionary interest  under  a  will,  given  to  secure  the  debt  secured 
by  the  bill  of  sale  (b),  is  a  condition  within  the  section,  (a) 
Simpson  v.  Charing  Gross  Bank,  34  W.  E.  568;  Counsell  v. 
London  &  Westminster  Discount  Co.,  19  Q.  B.  D.  512 ;  {h) 
Sharp  V.  McHenrij,  38  Ch.  D.  427,  453 ;  Edwards  v.  Marcus, 
[1894]  1  Q.  B.  587. 

A  parol  agreement  not  to  enforce  the  bill  of  sale,  if  the 
grantor  paid  the  debt  by  certain  instalments,  is  a  condition 
within  the  Act.     Ex  p)arte  Soutliam,  17  Eq.  578. 

An  arrangement  altering  the  amount  of  the  instalments, 
though  not  the  total  amount  of  principal  and  interest,  is  a 
defeasance;  Pettit  v.  Lodge,  [1908]  1  K.  B.  744. 

A  memorandum  making  the  principal  sum  secured  by  the 
bill  of  sale  payable  as  from  its  execution,  although  part  of  that 
sum  was  bonus  and  interest,  is  not  a  condition.  Ex  parte 
Collins,  10  Ch.  367. 

A  parol  agreement  not  to  register  the  bill  of  sale  is  not 
a  condition  or  defeasance;  Ex  piarte  Popipleivell,  21  Ch. 
D.  73. 

The  avoidance  of  a  bill  of  sale  from  the  non-registration  of 
a  promissory  note  given  for  the  same  debt  does  not  affect  the 
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Declaration 
of  trust. 


Ee-registry, 


Power  of 
Court  to 
rectify 
register. 


promissory  note.     Monetary  Advance  Co.  v.  Cate7',  20  Q.  B.  D. 
785. 

3.  It  is  unnecessary  to  state  that  the  grantee  is  trustee  for 
the  actual  lender.     Robinson  v.  Collingwood,  17  C  B.  N.  S.  777. 

An  agreement  that  the  loan  should  be  partly  applied  by 
the  grantor  in  paying  off  an  existing  debt  is  not  within  the 
sub-section.     Thomas  v.  Searles,  [1891],  2  Q.  B.  408. 

Sect.  11  of  the  Act  of  1878  provides  that  bills  of  sale  shall 
be  re-registered  once  at  least  every  five  years,  and  that  the 
registration  shall  become  void  after  a  period  of  five  years. 
Omission  to  re-register  avoids  the  bill  of  sale  under  sect.  8  of 
the  Act  of  1882.     Fenton  v.  Blyilie,  25  Q.  B.  D.  417. 

Where  the  rights  of  the  holder  of  a  duly  registered  bill 
of  sale  are  mortgaged  by  a  bill  of  sale,  the  registration 
of  the  second  bill  of  sale  is  sufficient  without  any  re- 
registration  of  the  original  bill  of  sale ;  Antoniadi  v.  Smith, 
[1901]  2  K.  B.  589.  But  where  neither  the  original  bill  of 
sale  is  re-registered  nor  the  new  bill  of  sale  registered,  the 
grantee  has  no  title ;  Karet  v.  Kosher,  2  Q.  B.  D.  361. 

Where  the  grantee  sells  the  chattels  comprised  in  a  regis- 
tered bill  of  sale  and  the  purchaser  in  order  to  secure  the 
purchase  money  executes  a  bill  of  sale  to  the  vendor,  the  latter 
bill  of  sale  alone  needs  registration ;  the  original  bill  of  sale 
is  spent  and  does  not  require  re-registration  even  if  the 
chattels  are  in  the  apparent  possession  of  the  original  grantor  ; 
Goohson  V.  Surie,  9  App.  Ca.  653. 

Sect.  1 1  goes  on  to  provide  that  the  renewal  of  a  registration 
shall  be  effected  by  filing  with  the  registrar  an  affidavit  stating 
the  date  of  the  bill  of  sale  and  of  the  last  registration  thereof, 
and  the  names,  residences,  and  occupations  of  the  parties 
thereto  as  stated  therein,  and  that  the  bill  of  sale  is  still  a 
subsisting  security. 

The  registration  is  void  if  the  residence  of  the  grantee  is 
stated  otherwise  than  as  in  the  bill  of  sale,  although  it  was 
there  wrongly  stated.     Ex  parte  Webster,  22  Ch.  D.  136. 

Under  sect.  14  of  the  Act  of  1878,  the  Court  may  cure 
omissions  to  register  or  re-register  within  the  prescribed  time. 

Digitized  by  Microsoft® 


CONSIDERATION.  61 

or  omissions  or  misstatements  of  the  name,  residence,  or 
occupation  of  any  person,  by  rectifying  the  register  or  extend- 
ing the  time  for  registration,  if  satisfied  that  the  omission 
or  misstatement  was  accidental  or  due  to  inadvertence. 

This  section  does  not  apply  to  bills  of  sale  which,  at  the 
commencement  of  the  Act  of  1878,  were  void  for  want  of 
renewal  of  registration.  Askew  v.  Lewis,  10  Q.  B.  D.  477 ;  In 
re  Emery,  21  Q.  B.  D.  405. 

This  section  only  allows  the  rectification  of  particulars 
required  under  sect.  1'2  to  be  put  on  the  register.  Hence  the 
Court  cannot  cure  an  omission  in  the  affidavit  to  be  filed 
under  sect.  10,  (2).  Orew  v.  Guinmings,  20  Q.  B.  D.  53.5 ;  21 
Q.  B.  D.  420. 

The  Court  will  not  rectify  a  blunder  after  some  third  person, 
e.g.  an  execution  creditor  or  trustee  in  bankruptcy,  has  acquired 
a  vested  interest  in  the  chattels  subject  to  the  bill  of  sale. 
Grew  V.  Gutnmings,  21  Q.  B.  D.  420  ;  In  re  Parsons,  Ex  parte 
Furber,  [1893]  2  Q.  B.  122,  overruling  In  re  Bobbin's  Settle- 
ment, 56  L.  J.  Q.  B.  295.  Compare  the  practice  in  regard  to 
registration  of  debentures,  p.  417,  below. 

The  Act  of  1878  provides  (sect.  10)  that  a  transfer  or  assign-  Transfer  of 
ment  of  a  registered  bill  of  sale  need  not  be  registered. 

An  equitable  sub-mortgage  by  deposit  of  a  bill  of  sale, 
accompanied  by  a  memorandum,  does  not  require  registration. 
Ex  parte  Turquand,  14  Q.  B.  D.  636. 

Where  a  bill  of  sale,  the  amount  of  which  has  been  partly 
paid  off,  is  transferred,  and  the  transferee  makes  a  further 
advance,  the  transfer,  though  unregistered,  is  good — at  least 
up  to  the  amount  due  on  the  original  security  at  the  date  of 
the  transfer.     Home  v.  Hughes,  6  Q.  B.  D.  676. 

An  untrue  statement  of  the  consideration  avoids  the  bill 
of  sale  in  respect  of  the  goods  assigned ;  see  sect.  8  of  the  Act 
of  1882,  stated  p.  55 ;  0.  Gommitti  v.  Maker,  94  L.  T.  ]  58, 
and  cases  infra. 

Where  the  consideration  is  stated  to  be  a  present  advance  Statement 
from  the  grantor  to  the  grantee,  it  is  truly  stated  if  part  is  tion. 
paid  by  the  direction  of  the  grantor  to  his  creditors  {a)  or  to 
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joint  creditors  of  the  grantor  and  grantee  (b),  or  if  part  (c),  or 
even  the  whole  (d)  is  retained  to  satisfy  an  existing  debt  due 
to  the  grantee.  (a)  Hamlyn  v.  BatteUy,  5  C.  P.  D.  327  ; 
(&)  In  re  Wiltshire,  [1900J  1  Q.  B.  96 ;  (c)  Ex  parte  National 
Mercantile  Bank,  15  Oh.  D.  42 ;  {d)  Credit  Go.  v.  Pott,  6  Q.  B. 
D.  295;  Ex.  parte  Bolland,  21  Ch.  D.  543;  Ex  parte  Johnson, 
2(j  Ch.  D.  338;  Ex  parte  Allam,  14  Q.  B.  D.  43;  Ee  Hochaday, 
55  L.  T.  819. 

It  is  not  truly  stated  if  it  is  described  as  "  the  sum  of  — 
now  due  and  owing"  the  fact  being  that  part  of  that  sum 
was  a  contemporaneous  advance ;  Davies  v.  Jenhins,  [1900]  1 
Q.  B.  133. 

It  is  truly  stated,  though  there  may  be  a  collateral  agree- 
ment as  to  the  application  of  the  money  by  the  grantor 
Thomas  v.  Searles,  [1891]  2  Q  B.  408. 

It  is  not  truly  stated  if  anything  is  retained  to  meet  debts 
accruing  but  not  actually  due  {a),  or  in  discharge  of  the  costs 
of  preparing  the  bill  of  sale  (h),  or  by  way  of  bonus  or  com- 
mission (e).  (a)  Ex  parte  Rolph,  19  Ch.  D.  98 ;  Biohardson 
V.  Harris,  22  Q.  B.  D.  263  ;  see  Mayer  &  Fulda  v.  Mindlevich, 
59  L.  T.  400.  {h)  Ex  parte  Firth,  19  Ch.  D.  419 ;  Cohen  v. 
Higgins,  8  T.  L.  E.  8  ;  not  following  Ex  parte  Challinor,  16  Ch. 
D.  260.  (c)  Hamilton  v.  Ghaine,  7  Q.  B.  D.  1,  319  ;  Ex  parte 
Charing  Cross  Bank,  16  Ch.  D.  35. 

The  consideration  is  truly  stated  if  it  is  clear  from  the 
whole  deed  what  it  was,  though  the  bill  of  sale  is  expressed 
to  be  in  consideration  of  a  covenant  which  is  not  explicitly 
given.     Roberts  v.  Roberts,  13  Q.  B.  D.  794. 

Where  a  bill  of  sale  was  expressed  to  be  given  in  considera- 
tion of  the  grantee  having  become  guarantee  and  signed  a 
promissory  note  for  the  payment  of  45Z.  of  which  32^.  or  there- 
abouts remained  owing,  it  was  held  that  the  addition  of  the 
words  "  or  thereabouts "  did  not  necessarily  make  the  state- 
ment untrue.  Hughes  v.  Little,  17  Q.  B.  D.  204;  13  Q.  B. 
D.  32. 

Where  part  of  the  consideration  was  described  as  £  —  then 
owing  by  the  grantor  upon  a  promissory  note  the  fact  being 
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that  the  promissory  note  was  for  the  payment  of  weekly  sums 
which  had  not  become  payable  when  the  bill  of  sale  was  given 
but  which  added  together  amounted  to  the  sum  stated,  it  was 
held  that  the  consideration  was  not  truly  stated ;  Barlow  v. 
Bland,  [1897]  1  Q.  B.  125. 

Where  it  was  recited  in  a  bill  of  sale  that  the  grantee  had 
lent  340Z.  (part  of  the  consideration)  to  the  grantor  in  June, 
1878,  whereas  in  fact  part  of  that  sum  had  been  previously 
lent  to  a  partnership,  of  which  the  grantor  was  a  member,  and 
the  retiring  partners  of  which  he  had,  in  June  1878,-  agreed 
to  indemnify,  it  was  held  that  the  consideration  was  not  truly 
stated.     Ex  parte  Garter,  12  Ch.  D.  908. 

Where  the  consideration  was  stated  to  be  "  600Z.  now  paid 
by  A.,"  it  was  held  to  be  truly  stated,  although  the  amount 
was  iu  fact  contributed  by  six  persons,  including  A.,  and  paid 
to  the  debtor,  partly  through  A.  and  partly  directly.  In  re 
Smith,  43  AV.  E.  206. 

Sect.  9  of  the  Act  of  1878  provides — 

Where  a  subsequent  bill  of  sale  is  executed  within  or  on  Duplicate 

■^  .  _       bills  of  sale. 

the  expiration  of  seven  days  after  the  execution  of  a  prior 
unregistered  bill  of  sale,  and  comprises  all  or  any  part  of  the 
personal  chattels  comprised  in  such  prior  bill  of  sale,  then,  if 
such  subsequent  bill  of  sale  is  given  as  a  security  for  the  same 
debt  as  is  secured  by  the  prior  bill  of  sale,  or  for  any  part  of 
such  debt,  it  shall,  to  the  extent  to  which  it  is  a  security 
for  the  same  debt  or  part  thereof,  and  so  far  as  respects  the 
personal  chattels  or  part  thereof  comprised  in  the  prior  bill, 
be  absolutely  void,  unless  it  is  proved  to  the  satisfaction  of 
the  Court  having  cognizance  of  the  case  that  the  subsequent 
bill  of  sale  was  bond  fide  given  for  the  purpose  of  correcting 
some  material  error  in  the  prior  bill  of  sale,  and  not  for  the 
purpose  of  evading  this  Act.  See  Ux  parte  Hauxwell,  23  Oh. 
D.  626. 
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avoided. 


When  a  Bill  of  Sale  is  altogether  void. 

The  Act  of  1882  provides— 

Sect.  12.  Every  bill  of  sale  made  or  given  in  consideration 
of  any  sum  under  thirty  pounds  shall  be  void.  See  Davis  v. 
Usher,  12  Q.  B.  D.  490 ;  Darloiv  v.  Bland,  [1897]  1  Q.  B.  125. 
Sect.  9.  iV  bill  of  sale  made  or  given  by  way  of  security  for 
the  payment  of  money  by  the  grantor  thereof  shall  be  void 
unless  made  in  accordance  with  the  form  in  the  schedule  to 
this  Act  annexed.  But  letters  of  hypothecation  of  imported 
goods  are  exempted  from  the  operation  of  sect.  9  by  the  Bills 
of  Sale  Act,  1890  (53  &  54  Vict.  c.  53). 

This  section  avoids  the  covenant  to  pay  as  well  as  the 
assignment  of  personal  chattels.  Davies  v.  Bees,  17  Q.  B. 
D.  408 ;  Smith  v.  Whiteman,  [1909]  2  K.  B.  437. 

If  the  form  in  the  schedule  is  not  appropriate  to  the 
transaction,  the  document  carrying  it  out  in  another  form  is 
void,  the  effect  of  the  Act  being  to  "  prohibit  bills  of  sale  of 
personal  chattels  as  securities  for  money  to  which  the  form 
given  by  the  statute  is  not  appropriate";  Thomas  v.  Kelly,  13 
App.  Ca.  506,  511 ;  Ex  parte  Parsons,  16  Q.  B.  D.  532,  545. 

A  power  of  distress  within  sect.  6  of  the  Act  of  1 878,  though 
it  is  to  be  treated  as  a  bill  of  sale  for  the  purpose  of  registra- 
tion, is  not  within  sect.  9.  It  need  not,  therefore,  be  in  the 
scheduled  form.     Green  v.  Marsh,  [1892]  2  Q.  B.  330. 

This  section  is  not  confined  to  bills  of  sale  to  secure  money 
lent  by  the  grantee  to  the  grantor,  but  applies  to  all  bills  of 
sale  to  secure  payments  to  be  made  by  the  grantor  to  the 
grantee.     Hughes  v.  Little,  18  Q.  B.  D.  32. 

Where  a  deed  assigns,  in  conjunction  with  personal  chattels, 
something  which  might  have  been  assigned  by  a  diiferent 
instrument,  e.g.  land  (a),  or  chattels  real  (fc),  or  the  benefit 
of  an  agreement  for  the  hire  and  purchase  of  the  chattels  (c), 
the  subject-matter  of  the  assignment  is  treated  as  severable 
and  non-registration  or  non-compliance  with  the  statutory 
form  only  avoids  the  deed  as  an  assignment  of  the  personal 
chattels,  (a)  Ee  London  &  Lancashire  Paper  Mills  Co.,  58 
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L.  T.  798 ;  In  re  Banska  Woollen  Mills  Co.,  21  L.  E.  Ir.  181. 

(6)  In  re  Burdett,  20  Q.  B.  D.  310;    In  re  0' Buyer,  19  L. 

E.  Ir.  19 ;  Stevens  y.  Marston,  60  L.  J.  Q.  B.  192.     (o)  In  re 

Isaacson,  [1895]  1  Q.  B.  333. 

As  to  the  meanine;  of  "  in  accordance  with  the  form,"  see  Ux  "  ^^  accord- 

anoe  with 
parte  Stanford,  17  Q.  B.  D.  259,  270 ;    Thomas   v.  Kelly,  13  the  form." 

App.  Ca.  506,  519. 

A  bill  of  sale  is  not  in  accordance  with  the  form  unless  all 
particulars  are  filled  up  which  the  form  requires  to  be  filled 
up,  e.g.,  the  address  and  description  of  the  attesting  witness. 
Parsons  v.  Brand,  25  Q.  B.  D.  110. 

A  bill  of  sale  is  not  bad  merely  because  the  judges  differ 
as  to  its  meaning.  Haslewood  v.  Consolidated  Credit  Co.,  25 
Q.  B.  D.  555 ;  Weardale  Goal  Co.  v.  Hodson,  [1894]  1  Q.  B. 
598. 

A  bill  of  sale  is  void  which  is  made  between  the  grantor 
and  seyeral  other  parties  for  securing  to  each  of  them  separately 
different  debts,  of  different  amounts,  payable  at  different  times, 
and  under  different  conditions.  Melville  v.  Stringer,  13  Q.  B. 
D.  392.  So,  too,  a  bill  of  sale  by  two  grantees  of  goods 
belonging  some  to  one  grantor  and  the  rest  to  the  other,  the 
Schedule  not  specifying  to  which  grantor  the  goods  belonged ; 
Saunders  v.  White,  [1902]  1  K.  B.  472. 

An  agreement  to  perform  the  covenants  contained  in  a  deed 

which  is  merely  recited  avoids  the  bill  of  sale.     Lee  v.  Barnes, 

17  Q.  B.  D.  77. 

The  Form  of  Bill  of  Sale  given  in  the  Schedule  is  as  Form  of  bill 
„  T,  of  sale, 

loliows : — 

This  Indenture  made  the  ^  day  of  ,  between 

A.B.  of  (1)  of  the  one  part,  and  (2)  CD.  of 

of  the  other  part,  witnesseth  that  in  (3j  consideration  of 
the  sum  of  £  now  paid  to  A.B.  by  CD.,  the  (4)  receipt  of 

which  the  said  A.B.  hereby  acknowledges  \or  ivhatever  else  the 
consideration  may  Je],  he  the  said  A.B.  doth  hereby  assign  (5) 
unto  CD.,  his  executors,  administrators,  and  assigns,  (6)  all 
and  singular  the  several  chattels  and  things  specifically  de- 
scribed in  the  schedule  hereto  annexed  by  way  of  security  for 
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Grantor's 

Address, 

etc. 


Grantee's 
name,  etc. 


Untrue  con- 
sideration. 


the  payment  of  the  sum  of  £  ,  and  (7)  interest  thereon 

at  the  rate  of  per  cent,  per  annum  [or  whatever  else 

may  le  the  rate].  And  the  said  A.B.  doth  further  agree  and 
declare  that  he  will  duly  pay  to  the  said  CD.  (8)  the 
principal  sum  aforesaid,  together  with  the  interest  then  due, 
by  equal  payments  of  £  on  the         day  of 

[or  whatever  else  may  he  the  stipulated  times  or  time  of  payment]. 
And  the  said  A.B.  doth  also  agree  with  the  said  CD.  that  he 
will  \]iere  insert  (9)  terms  as  to  insurance,  fMyment  of  rent,  or 
otherwise,  which  the  parties  may  agree  to  for  the  maintenance  or 
defeasance  of  the  security. 

(10)  Provided  always,  that  the  chattels  hereby  assigned 

shall  not  be  liable  to  seizure  or  to  be  taken  possession  of  by  the 

said  CD.  for  any  cause  other  than  those  specified  in  section 

seven  of  the  Bills  of  Sale  Act  (1878)  Amendment  Act,  1882. 

In  Witness,  &c. 

Signed  and  sealed  by  the  said  A.B.  in  the  presence  of  me 

E.E.  [add  (11)  witness'  name,  address,  and  description]. 

1.  It  is  sufficient  here  to  put  an  address,  letters  sent  to 
which  will  reach  the  grantor.  Dolcini  v.  Dolcini,  [1895]  1 
Q  B.  898.  If  a  married  woman  living  apart  from  her  husband 
has  an  occupation  (e.g.,  salaried  manager  of  a  business)  the 
mere  description  "  married  woman "  is  insufficient ;  Kemlle  v. 
Addison,  [1900]  1  Q.  B.  430.     See  further,  p.  58  above. 

2.  If  the  name  or  description  of  the  grantee,  though  am- 
biguous, be  such  as  would  be  held  sufficient  without  the  aid  of 
extrinsic  evidence  in  a  mercantile  document,  the  bill  of  sale  is 
good.  Simmons  v.  Woodward,  [1892]  A.  C  100;  Monson  v. 
Milner,  8  T.  L.  E.  447.  If  the  grantee's  address  is  omitted 
the  bill  of  sale  is  void;  Altree  v.  Altree,  [1898]  2  Q.  B.  267. 

3.  An  untrue  statement  of  the  consideration  is  not  a  devia- 
tion from  the  form.  Heseltine  v.  Simmons,  [1892]  2  Q.  B.  547. 
See  above,  p.  61,  as  to  the  avoidance  of  a  bill  of  sale  in  respect 
of  the  goods  assigned  if  the  consideration  is  not  truly  stated. 
In  Bavies  v.  Jenkins,  [1900]  1  Q.  B.  133,  an  untrue  con- 
sideration was  said  to  avoid  the  bill  of  sale 
(sed  qu  ?). 
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4.  The  omission  to  acknowledge  the  receipt  of  money 
contemporaneously  advanced  is  a  deviation  from  the  form; 
Bavies  v.  Jenkins,  [1900]  1  Q.  B.  133. 

5.  An  assignment  by  the  grantor  "  as  beneficial  owner  "  is  Assignment 
not  in  accordance  with  the  form.     Ex  parte  Stanford,  17  Q.  B.  owner." 

J).  259. 

6.  The  description  in  the  body  of  the  bill  of  sale  of  the  Description 

.,,.,.  ,       .  ...      of  chattels. 

personal  chattels  comprised  therein  (a),  or  the  insertion  m  the 

schedule  of  chattels  real  as  well  as  chattels  personal  (6),  is  not 

in  accordance  with  the  form,     (a)  Thomas  v.  Kelly,  13  App. 

Ga.  506.     (b)  Cochrane  v.  Entivistle,  25  Q.  B.  D.  116. 

An  insertion  in  a  schedule  (of  chattels  "  now  being  in  and 
about "  a  certain  house)  of  the  title  deeds  relating  to  the  house 
is  not  a  deviation  from  the  form,  not  being  intended  to  create 
a  charge  on  the  house ;  Swanley  Goal  Go.  v.  Denton,  [1906]  2 
K.  B.  873. 

An  assignment  of  chattels  specified  in  the  schedule  ''  and 
also  all  chattels  which  may  during  the  continuance  of  the 
security  be  substituted  for  them,"  the  bill  of  sale  containing 
a  covenant  to  replace  chattels  which  might  be  worn  out,  is  not 
a  deviation  from  the  form;  Goates  v.  Moore,  [1903]  2  K.  B. 
140. 

7.  It  must  be  possible  to  ascertain  from  the  bill  of  sale  what  P^te  of 

interest. 

the  rate  of  interest  is.     Myers  v.  Elliott,  16  Q.  B.  D.  526. 

A  proviso  making  interest  payable  at  the  rate  of  one 
shilling  in  the  pound  per  month  is  valid.  Lumley  v.  Simmons, 
34  Oh.  I).  698. 

But  a  proviso  making  interest  payable  "  at  the  rate  of 
17Z.  10s.  for  three  years  "  is  bad.  Blanhenstein  v.  Bobertson,  24 
Q  B.  D.  543,  not  following  Thorpe  v.  Gregeen,  55  L.  J.  Q. 
B.  80 ;   Wilson  v.  Eirhwood,  48  L.  T.  821. 

8.  The  entire  principal,  together  with  interest  at  the  Repayment 
agreed  rate,  may  be  made  payable  in  a  single  payment  at  any  °*  P""i'=ip='i- 
fixed  time  after  the  execution  of  the  bill  of  sale.     Watliins  v. 

Evans,  18  Q.  B.  D.  386. 

The  bill  of  sale  is  bad  if  the  time  of  payment  is  uncertain.  Time  of 

eg.,  if  the  loan  is  made  payable  on  demand   {a),  or    at   an  ^^-^^^^in. 

Digitized  by  Microsoft® 


68  BILLS    OF   SALE. 

interval  after  demand  (h),  or  if  the  liability  to  pay  depends 
on  an  event  which  may  or  may  not  happen,  as  in  a  bill  of 
sale  given  by  way  of  indemnity  against  liability  on  a 
guarantee  (c).  («)  Hetlurington  v.  Groome,  13  Q.  B.  D.  789 ; 
(b)  SiUey  v.  Higgs,  15  Q.  B.  D.  619 ;  (e)  Hughes  v.  Little,  18 
Q.  B.  D.  32. 

But  the  bill  of  sale  is  good  where  the  time  of  payment  is 
fixed,  but  the  grantee  is  given  more  favourable  terms  if  he 
observes  the  covenants.     -Be  Coton,  56  L.  T.  571. 

An  agreement  to  pay  "  on  or  before  "  a  given  date  is  not 
uncertain ;  it  means  payment  on  the  date  mentioned  witli  an 
option  to  the  borrower  to  pay    earlier ;  Be  Bream  v.  Ford, 
[1900]  1  Ch.  142. 
Repayment  Where    the   loan    is   made    payable   by   instalments,  the 

ments  ^  "  instalments  may  consist  of  principal  only,  interest  being  pay- 
able on  so  much  of  the  principal  as  is  unpaid  from  time  to 
time  (a),  or  of  interest  only,  the  whole  principal  being  payable 
with  the  last  instalment  (5),  or  partly  of  principal  and  partly 
of  interest  (c).  (a)  Goldstrom  v.  Tallerman,  18  Q.  B.  D.  1. 
(h)  Edwards  v.  Marston,  [1891]  1  Q.  B.  225.  (c)  In  re  Bargen, 
[1894]  1  Q.  B.  444 ;  Linfoot  v.  Pochett,  [1895]  2  Ch.  885 ;  Rose- 
field  V.  Provincial  Union  Bank,  [1910]  2  K.  B.  781. 

The  instalments  need  not  be  equal  (a),  and,  where  the  bill 
of  sale  provides  for  equal  instalments,  it  is  not  avoided  by  the 
fact  that  the  last  instalment  will  be  less  than  the  others  (J). 
(a)  In  re  Cleaver,  18  Q.  B.  D.  489.  (l)  Simmons  v.  Wood- 
ivard,  [1892]  A.  C.  100;  Linfoot  v.  PocJcett,  [1895]  2  Ch. 
835. 

The  bill  of  sale  need  not  specify  the  number  of  instal- 
ments ;  In  re  Bargen,  [1894]  1  Q.  B.  444 ;  but  see  Attia  v. 
Finch,  91  L.  T.  70. 

A  bill  of  sale  is  not  void  merely  because  it  prescribes  pay- 
ment by  instalments  of  "  seven  "  omitting  "  pounds,"  if  it  is 
clear  that  pounds  was  meant ;  Mourmand  v.  Le  Clair,  [1903] 
2  Q.  B.  216. 

Where  the  instalments  consist  of  principal,  a  covenant  to 
pay  interest  on  the  principal  sum  will  be  construed  to  mean 
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on  so  much  of  it  as  is  unpaid.      Weardale  Coal  Go.  v.  Hodson, 
[1894]  1  Q.  B.  598. 

Where  the  instalments  consist  of  principal  only,  a  proviso  interest  on 
giving  interest  on  unpaid  instalments  until  actual  payment 
is  good  (a) ;  but  where  they  consist  partly  of  interest,  such,  a 
proviso  may  be  bad,  as  giving  compound  interest  (&),  unless 
the  default  in  the  proviso  is  limited  to  default  in  payment  of 
principal  (e).  (a)  Goldstrom  v.  Tallerman,  18  Q.  B.  D.  1  ;  In 
re  Cleaver,  18  Q.  B.  D.  489 ;  Hasleivood  v.  Consolidated 
Credit  Co.,  25  Q.  B.  D.  555.  (5)  In  re  Bargen,  [1894]  1 
Q.  B.  444.  (c)  Bosefield  v.  Provincial  Union.  Bank,  [1910] 
2  K  B.  781. 

A  proviso  that,  upon  non-payment  of  any  instalment,  the  Penalties 
entire  principal  then  due  shall  become  immediately  payable 
is  good  (a),  but  a  proviso  that  the  entire  interest  to  become 
due  during  the  continuance  of  the  security  shall  become 
immediately  payable  is  bad  (&).  (a)  Lumley  v.  Simmons,  34 
Ch.  D.  698.  (6)  Davis  v.  Burton,  11  Q.  B.  D.  537;  Myers 
V.  Elliott,  16  Q.  B.  D.  526 ;  Boe  v.  Mutual  Loan  Association, 
56  L.  T.  631. 

9.  The  insertion  of  terms  which  are  not  "  for  the  mainte-  Terms  for 
nance  or  defeasance  "  of  the  security  is  a  deviation  from  the  or  defeasance 
form.     Probably  the  non-insertion  of  terms  which  are  for  the  °*  ^«°""'y- 
maintenance  or  defeasance  of  the  security  is  not  a  deviation 
from  the  form.     But  if  there  are  verbal  terms  of  defeasance 
not  permitted  by  the  form  (see  ahove,  p.  66)  the  bill  of  sale  is 
avoided,  although  the  defeasance  is  not   inserted ;  Smith  v. 
Whiteman,  [1909]  2  K.  B.  437.     By  s.  10,  sub-s.  3  of  the  Act 
of  1878  a  defeasance  is  deemed  to  be  part  of  the  bill  of  sale, 
although  not  inserted  ;  ih.  p.  442. 

A  term  may  be  "for  the  maintenance  of  the  security" 
without  being  "necessary  for  maintaining  the  security." 
Topley  V.  Corsbie,  20  Q.  B.  D,  350. 

The  following  terms  have  been  held  to  be  for  the  mainte- 
nance of  the  security : — 

A  covenant  to  replace  any  articles  damaged  or  worn  out  Covenant  to 
with  any  others  of  equal  value  to  be  included  in  the  security, 
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damaged 
articles, 


to  produce 
receipts, 


for  further 
assurance. 

Power  to 
grantee  to 
insure, 


to  break 
open  doors, 


to  sell  goods. 


to  retain 
proper  costs. 


Covenant  to 
pay  interest 
on  mortgages, 


not  to  borrow 
without 
grantee's 
consent. 


and  similar  covenants.  Consolidated  Credit  Co.  v.  Gosney,  16 
Q.  B.  D.  24 ;  Furher  y.  Cohh,  18  Q.  B.  D.  494 ;  Seed  v. 
Bradley,  [1894]  1  Q.  B.  319;  Coates  v.  Moore,  [1903]  2 
K.  B.  140. 

•  A  covenant  by  the  grantor  to  produce  his  receipts  for  rent, 
rates,  and  taxes  upon  a  verbal  demand.  Topley  v.  Oorsbie,  20 
Q.  B.  D.  350 ;  CartwrigM  v.  Began,  [1895]  1  Q.  B.  900. 

A  covenant  for  further  assurance  at  the  grantor's  cost.  In 
re  Cleaver,  18  Q.  B.  D.  489. 

Provisos  enabling  the  grantee  to  insure  or  to  pay  rents, 
rates,  taxes,  and  outgoings,  if  the  grantor  made  default,  and 
to  charge  the  premiums  or  other  sums  on  the  chattels  assigned, 
and  making  the  amount  so  charged  repayable  on  demand. 
Ex  ^tarte  Stanford,  17  Q.  B.  D.  259  ;  Goldstrom  v.  Taller- 
man,  18  Q.  B.  D.  1 ;  Topley  v.  Corsbie,  20  Q.  B.  D.  350 ; 
Briggs  v.  Pike,  61  L.  J.  Q.  B.  418 ;  see  Real  &  Personal 
Advance  Co.  v.  Clears,  20  Q.  B.  D.  304. 

A  power,  if  the  grantee  became  entitled  to  seize,  to  break 
open  doors  and  windows.  Lumley  v.  Simmons,  34  Ch.  D. 
698. 

A  power  to  sell  the  goods  by  private  treaty  or  public 
auction  on  or  off  the  premises.  Bourne  v.  Wall,  64  L.  T. 
530. 

A  power  to  retain  out  of  the  proceeds  of  sale  costs 
properly  incurred  by  the  grantee  in  defending  and  main- 
taining his  rights  under  the  bill  of  sale.  Lumley  v.  Simmons, 
34  Ch.  D.  698. 

The  following  terms  have  been  held  not  to  be  for  the 
maintenance  or  defeasance  of  the  security  : — • 

A  covenant  by  the  grantor  to  pay  all  interest  on  mortgages 
(if  any)  of  the  premises  in  which  the  goods  assigned  were, 
or  to  which  they  might  be  removed.  Watson  v.  Strickland, 
19  Q.  B.  D.  391. 

An  agreement  by  the  grantor,  during  the  existence  of  the 
security,  not  to  obtain  credit  to  the  extent  of  10/.  without  the 
grantee's  consent.     Peace  v.  Brookes,  [1895]  2  Q.  B.  451. 

A  collateral  agreement  that  the  bill  of  sale  shall  not  be 
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made  available  until  the  grantee  has  exhausted  certain  other 
securities ;  Heseltine  v.  Simmons,  [1892]  2  Q.  B.  547. 

A  power  to  the  grantee,  at  any  time  during  the  subsistence  Power  to 
of  the  security,  to  affix  bills  having  reference  to  the  goods  on  premises, 
secured  on  any  premises  in  the  grantor's  occupation.     Bardell 
V.  BayMn,  3  T.  L.  E.  526. 

A  power  to  the  grantee  to  purchase  the  goods  at  a  valu-  to  purchase 
ation  and  receive    the    moneys  to  arise  from  such  purchase.  Valuation 
Lyon  V.  Morris,  19  Q.  B.  D.  139. 

A  power  to  the  grantee  to  retain  out  of  the  sale  moneys  to  retain 
"the  expenses  attending  such  sale  or  otherwise   incurred  in  ' 

relation  to  this  security."      Calvert  v.  Thomas,  19  Q.  B.  D. 
204. 

A  power  to  the  grantees,  who  were    auctioneers,  to  pay  to  retain 
themselves  the  costs  of  the  sale,  including  their  full  charges  charges, 
and  commission  as  auctioneers.     Fu7'ler  v.  Cobh,  18  Q.  B.  D. 
494. 

A   stipulation    that    the   bill   of  sale  should  remain  the  t°  l^^ep  bill 

'^  ,  of  sale  after 

property  of  the  grantee  after  payment.      Watson  v.  StricJdand,  payment. 
19  Q.  B.  D.  391. 

A  proviso  that  upon  a  sale  the  purchaser  should  not  be  Proviso 
bound  to  see  or  inquire  whether  default  had  been  made  by  purchaser. 
the  grantor    authorizing   the    grantee   to    sell.      Blaiberg  v. 
Parsons,  17   Q.   B.    D.   336;   Blaiherg   v.    Beckett,  18   Q.   B. 
D.  96. 

10.  A  bill  of  sale  is  not  in  accordance  with  the  form  and  Power  to 
is  void  unless  the  power  to   seize  is  confined  to  the   cases 
specifically  mentioned  in  sect.  7. 

Sect.  7  provides : — 

Personal  chattels  assigned  under  a  bill  of  sale  shall  not  Bills  of  Sale 
be  liable  to  be  seized  or  taken  possession  of  by  the  grantee 
for  any  other  than  the  following  causes  :— 

(1)  If  the  grantor  shall  make  default  in  payment  of  the 
sum  or  sums  of  money  thereby  secured  at  the  time  therein 
provided  for  payment,  or  in  the  performance  of  any  covenant 
or  agreement  contained  in  the  bill  of  sale  and  necessary  for 
maintaining  the  security ; 
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"Sum  or  sums 
secured." 


"  Necessary 
for  main- 
taining the 
security." 


(2)  If  the  grantor  shall  become  a  bankrupt,  or  suffer  the 
said  goods  or  any  of  them  to  be  distrained  for  rent,  rates,  or 
taxes ; 

(3)  If  the  grantor  shall  fraudulently  either  remove  or 
suffer  the  said  goods,  or  any  of  them,  to  be  removed  from  the 
premises ; 

(4)  If  the  grantor  shall  not,  without  reasonable  excuse, 
upon  demand  in  writing  by  the  grantee,  produce  to  him  his 
last  receipts  for  rent,  rates,  and  taxes. 

(5)  If  execution  shall  have  been  levied  against  the  goods 
of  the  grantor  under  any  judgment  at  law. 

(1)  "  The  sum  or  sums  secured  "  are  confined  to  the  prin- 
cipal moneys  and  interest.  Hence,  a  proviso  charging  sums 
paid  by  the  grantee  in  respect  of  rent,  rates,  taxes,  and  out- 
goings, with  interest,  on  the  goods  assigned,  and  making  them 
recoverable  in  the  same  manner  as  the  principal  moneys  and 
interest  thereby  secured,  is  not  protected  by  this  sub-section. 
Neither  is  it  necessary  for  the  maintenance  of  the  security. 
Its  insertion  therefore  avoids  the  bill  of  sale.  Bianelii  v. 
Offord,  17  Q.  B.  D.  484;  Beal  and  Personal  Advance  Co.  v. 
Clears,  2U  Q.  B.  D.  304 ;  see  Briggs  v.  Pike,  61  L.  J.  Q.  B. 
418. 

A  bill  of  sale  is  void  which  contains  a  power  to  seize  and 
sell  the  goods  on  non-payment  of  any  one  instalment,  and  to 
retain  the  whole  sum  secured  out  of  the  proceeds  of  sale. 
Davis  V.  Burton,  11  Q.  B.  D.  537 ;  Myers  v.  Blliotf,  16  Q.  B.  D. 
526. 

A  covenant  "'  for  the  maintenance  of  the  security "  may 
not  be  "  necessary  for  maintaining  the  security." 

The  insertion  of  a  power  to  seize  on  breach  of  a  covenant 
"  for  the  maintenance  of  the  security  "  avoids  the  bill  of  sale, 
unless  the  covenant  is  also  "necessary  for  maintaining  the 
security."  Beal  and  Personal  Advance  Co.  v.  Clears,  20  Q.  B. 
D.  304;  Topley  v.  Corsbie,  20  Q.  B.  D.  350. 

Covenants,  whenever  any  of  the  goods  are  destroyed, 
injured,  or  deteriorated,  forthwith  to  replace,  repair,  and  make 
good  the  same  (a),  and  to  insure  the  goods,  and  forthwith  after 
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payment  produce  the  receipt  to  the  grantee  (h),  are  necessary 
for  maintaining  the  security,  (a)  Furher  v.  Cohh,  18  Q.  B. 
D.  494;  (l)  Eammond  v.  Hocking,  12  Q.  B.  D.  291. 

(2)  A  power  to  seize  if  the  grantor  shall  take  the  benefit  Power  to 
of  any  bankruptcy  act  (a),  or  compound  with  his  creditors  (b),  insolvency. 
avoids  the  bill  of  sale,     (a)  Gtlroy  \.  Bowey,  59  L.  T.  223 ; 

(6)  Barr  v.  Kingsford,  56  L.  T.  861. 

(3)  A  power  to  seize,  if  the  grantor  shall  remove  the  goods,  Power  to  seize 
without  adding   the   word  "  fraudulently,"  is  perhaps  valid,  removes 
Furher  v.  Oohi,  18  Q.  B.  D.  494,  505.  s°°'l^- 

A  power  to  seize  if  the  grantor  (a  furniture  remover) 
removes  the  goods  was  construed  as  referring  to  removal  to 
other  premises,  not  to  removal  in  the  ordinary  course  of  the 
grantor's  business  ;  Harrison  v.  Shallis,  25  T.  L.  E.  664. 

(4)  A  power  to  seize  on  breach  of  a  covenant  by  the  grantor  Power  to  seize 

.  .  ...  for  non- 

to  produce  his  last  receipt  on  a  demand  "  in  writing  or  other-  production 

wise  "  avoids  the  bill  of  sale.     Davis  v.  Burton,  11  Q.  B.  D.  °  ^®°®^P  • 

537 ;  Barr  v.  Kingsford,  56  L.  T.  861.     But  a  power  to  seize 

on  "  breach  of  any  of  the  covenants  herein  contained,"  one  of 

the  covenants  being  to  produce  "  when  called  upon,"  was  held 

not  to  avoid  the  bill  of  sale ;  In  re  Bulloch,  [1899]  2  Q.  B. 

517. 

As  to  the  omission  in  the  covenant  for  production  of  the 
words  "  without  reasonable  excuse,"  see  Weardale  Coal  Co.  v. 
Hodson,  [1894]  1  Q.  B.  598. 

Where  a  bill  of  sale  contains  a  power  to  seize  inconsistent 
with  sect.  7,  the  insertion  of  this  proviso  does  not  remedy  the 
defect.  Davis  v.  Burton,  11  Q.  B.  D.  537  ;  In  re  Williams, 
25  Ch.  D.  656  ;  Bianchi  v.  Oford,  17  Q.  B.  D.  484 ;  Furler  v. 
GoU,  18  Q.  B.  D.  494;  Real  and  Pergonal  Advance  Co.  v. 
Clears,  20  Q.  B.  D.  304. 

(5)  A  condition  that  if  the  borrower  obtains  or  endeavours 
to  obtain  an  advance  from  any  other  loan  ofSce  the  full 
amount  shall  become  due  is  inconsistent  with  the  form  and 
avoids  the  bill  of  sale  entirely  even  if  the  condition  is  not 
inserted  in  the  bill  of  sale,  but  is  agreed  to  verbally.  SiiiitJt, 
V.  Whiteman,  [1909]  2  K.  B.  437. 
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Address  and  11.  A  bill  of  Sale  Cannot  be  supplemented  by  reference  to 

description        t         j}o  ^ 

o£  witness,      the  afSdavit  filed  on  the  registration,  but  the  address  and 

description  of  the  attesting  witness  must  appear  in  the  attes- 
tation clause.  Blanhensteiti  v.  Bobertson,  24  Q.  B.  D.  543 ; 
Parsons  t.  Brand,  25  Q.  B.  D.  110. 

But  where  the  same  witness  is  attesting  several  signatures, 
he  need  only  set  out  his  address  and  description  once,  if  the 
handwriting  shows  that  the  person  attesting  is  the  same  person. 
Bird  V.  Davey,  [1891]  1  Q,  B.  29. 

The  address  is  sufficiently  given  if  the  place  is  given  where 
the  witness  is  generally  to  be  found  during  business  hours. 
Simmons  v.  Woodivard,  [1892]  A.  C.  100. 

Where  the  witness  has  no  occupation,  the  bill  of  sale  is 
void,  unless  he  is  described  by  his  addition  or  style.  Sims  v. 
Trollojje,  [1897]  1  Q..  B.  24. 

As  to  supplementing  these  omissions  in  the  copy  filed  for 
registration,  see  above  p.  56. 
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CHAPTER  IV. 

PAWNS   AND   PLEDGES. 

A  CONTRACT  of  pawn  or  pledge  is  a  contract  by  which  money  Pawn  or 
is  advanced  on  the  security  of  goods  or  chattels  which  are  de-  ' 

livered  into  the  possession  of  the  lender.  Coggs  v.  Bernard, 
1  Smi.  L.  C.  201,  207  ;  Halliday  v.  Holgate,  L.  E.  3  Ex.  299, 
302 ;  Burdieh  v.  Sewell,  10  Q.  B.  D.  362,  366 ;  In  re  Morritt, 
18  Q.  B.  D.  222,  232,  234 ;  Mills  v.  Charlesworth,  25  Q.  B. 
D.  421,  424. 

A  contract  of  pledge  passes  to  the  pledgee  a  special  pro-  Special 
perty  in  the  goods  pledged,  leaving  the  general  property  in  passes  to 
the  pledgor.     Batdiff  v.  Davis.,  Yelv.  178 ;  Cases,  supra.  pledgee. 

A  mere   contract  to  pledge,   although  the  goods   to   be  Contract  to 
pledged  are  ascertained  and  the  money  is  advanced  upon  the 
faith  of  the  contract,  only  gives  the  intended  pledgee  a  right 
of  action  and  no  interest  in  the  thing  itself.     Howes  v.  Ball,  7 
B.  &  C.  481. 

Such  a  contract  must  be  distinguished  from  an  immediate 
mortgage.     See  Flory  v.  Benny,  7  Ex.  581. 

In  law,  possession  of  goods  may  be  changed  by  agreement  Change  of 
without  any  physical  change  in  their  position  or  in  the  posi- 
tion of  the  person  who  actually  guards  them.  The  right  to 
possession  may  be  transferred  by  agreement,  and  the  character 
in  which  the  custodian  holds  them  may  be  changed  by  attorn- 
ment. Beeves  v.  Capper,  5  Bing.  JST.  C.  136 ;  Meyerstein  v.  Barler, 
L.  E.  2  0.  P.  38,  661 ;  4  H.  L.  317  ;  Young  v.  Lambert,  L.  E. 
3  P.  C.  142  ;  Hilton  v.  TucJcer,  39  Ch.  D.  669  ;  Mills  v.  Charles- 
worth,  25  Q.  B.  D.  421 ;  [1892]  A.  C.  231. 

The  possession  may  be  changed  while  the  pledgor  retains  Pledgor 
the  goods  or  some  of  them  in  his  own  custody,  if  he  retains  pledgee. 
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Delivery 
of  symbol. 


Deposit  of 
bill  of  lading. 


Possession 
when  at- 
tached to  title. 

Effect  of  BiUs 
of  Sale  Act. 


Deposit  of 
title-deeds 
of  land. 


Deposit 
of  share 
certificates. 


them  as  agent  for  the  pledgee.  Beeves  v.  Gaioper,  5  Bing.  N.  C. 
136 ;  Martin  v.  Eeid,  11  C.  B.  N.  S.  730. 

Possession  of  goods  may  be  changed  by  the  delivery  of  a 
symbol  of  the  goods,  e.g.  -the  key  of  the  warehouse  ia  which 
they  are  stored.  Byall  v.  Bolle,  1  Atk.  165,  176 ;  Gough  v. 
Everard,  2  H.  &  0.  1 ;  Meyerstein  v.  Barher,  L.  E.  2  C.  P.  38 ; 
Ancona  \,  Bogers,  1  Ex.  D.  285,  290 ;  Burdich  v.  Sewell,  13 
Q.  B.  D.  159,  174;  Hilton  v.  Tuclcer,  39  Ch.  D.  669. 

The  deposit  of  a  bill  of  lading  of  goods  by  way  of  security 
for  a  loan  is  equivalent  to  a  pledge  of  the  goods,  both  while 
the  goods  are  at  sea,  and  until  delivery  of  possession  of  the 
goods  has  been  made  to  some  person  claiming  under  the  bill  of 
lading.  Barher  v.  Meyerstein,  L.  R.  2  C.  P.  38,  661 ;  4  H.  L. 
317,  329  ;  Sewell  v.  Burdick,  10  App.  Ca.  74;  see  Ghjn,  Mills  & 
Co.  V.  East  and  West  India  Boch  Co.,  7  App.  Ca.  591. 

Where  the  possession  of  goods  is  doubtful,  it  is  attached 
by  law  to  the  title.     Bamsay  v.  Margrett,  [1894]  2  Q  B.  18. 

The  Bills  of  Sale  Act  does  not  apply  to  transactions  of 
pledge.     See  p.  43. 

An  agreement  in  writing  between  A.  and  B.  that  A.  shall 
be  covered  and  secured  for  advances  made  to  B.  by  the  stock 
of  goods  of  B.  which  shall  be  in  his  hands  is  not  within  the 
Bills  of  Sale  Act,  and  gives  A.  a  valid  security  on  the  goods  in 
his  possession.     Morris  v.  Delohhel-Fli'po,  [1892]  2  Ch.  352. 

On  an  equitable  mortgage  of  land  by  deposit  of  title-deeds, 
there  is  no  separate  pledge  of  the  deeds,  but  the  deeds  are 
held  by  the  equitable  mortgagee  merely  as  incident  to  the 
charge  on  the  land.     In  re  Biohardson,  30  Ch.  D.  396. 

Title-deeds  may  be  treated  as  personal  chattels  and  mort- 
gaged by  a  bill  of  sale ;  Swanley  Coal  Co.  v.  Benton,  [1906]  2 
K.  B.  873. 

A  deposit  of  certificates  of  shares  or  other  documents  of 
title  to  personal  property  to  secure  a  loan  may  be  treated 
either  as  a  pledge  of  the  documents,  or  as  an  equitable  mort- 
gage of  the  property  which  they  represent. 

If  the  deposit  is  treated  merely  as  a  pledge  the  depositee 
is  not  entitled  to  foreclosure  but  only  to  an  order  for  sale ; 
Digitized  by  Microsoft® 


CHARGE   OF   POSSESSION.  77 

Garter  v.  Wake,  4  Ch.  D.  605.     See  further  as  to  the  rights  of 
a  pledgee,  p.  239  below. 

If  the  deposit  is  treated  as  an  equitable  mortgage  the 
depositee  may  obtain  an  order  for  transfer  and  foreclosure  {a), 
or  may  on  giving  reasonable  notice  sell  the  shares  (b). 
(a)  Harrold  v.  Plenty,  [1901]  2  Gh.  314 ;  London  and  Midland 
Bank  y.  Mitchell,  [1899]  2  Ch.  161 ;  (&)  Deverges  v.  Sandeman, 
[1902]  1  Ch.  579 ;  StuUs  v.  Slater,  [1910]  1  Oh.  632.  He 
may  sell  part  of  the  security  in  order  to  make  payments  to 
preserve  the  remainder  ;  Deverges  v.  Sandeman,  supra. 

But,  whether  the  deposit  is  treated  as  a  pledge  or  an 
equitable  mortgage,  the  depositee  has  no  right  to  sell  without 
a  previous  demand  for  repayment  of  the  loan ;  France  v.  Clark, 
22  Ch.  D.  830 ;  26  Ch.  D.  257. 

The  Pawnbrokers  Act,  1872  (35  &  36  Vict.  c.  93)  applies  Pawnbrokers 
(sect.  10)  to  every  loan  by  a  pawnbroker  (1)  of  40s.  or  under ;       ' 
(2)  of  above  40s.  and  not  above  10/.,  except  where  a  special 
contract  (as  to  which  see  sect.  24)  is  made  between  the  pawner 
and  the  pawnbroker  at  the  time  of  the  pawning.     The  Act 
does  not  apply  to  a  loan  by  a  pawnbroker  of  above  10?. 

The  Act  prescribes  (sect.  15)  the  profit  and  charges  which 
a  pawnbroker  is  entitled  to  take. 

A  pledgee  is  bound  to  take  such  reasonable  care  of  the  Pledgee  must 
chattel  pledged  as  a  prudent  owner  would  take.     He  is  en-  able  care 
titled  to  use  it,  and  is  not  liable  for   its   loss  without  his  °*  pi^dga- 
default.     Mores  v.  Gonham,  Owen,  123  ;  Coggs  v.  Bernard,  1 
Smi.  L.  0.  173,  185;  Anon.,  2  Salk.  522  ;  Sijred  v.  Garruthers, 
E.  B,  &  E.  469. 

The  Pawnbrokers  Act,  1872,  regulates  the  liability  of 
pawnbrokers  (sect.  27)  where  a  pledge  is  destroyed  or  damaged 
by  or  in  consequence  of  fire,  and  (sect.  28)  where  it  has  depre- 
ciated through  the  default,  neglect,  or  wilful  misbehaviour  of 
the  pawnbroker. 

A  pledgee  acquires,  as  a  general  rule,  no  better  title  to  Rights  of 
the  property   pledged  than   his   pledgor  could  lawfully  give  against  true 
him.     Eoare  v.  Parker,  2  T.  E.  376  ;   Wikon  v.  Anderion,  1  °^^^'^- 
B.   &   Ad.    450;    Gwmhj  v.  Lindsay,   3   App.  Ca.   459,  463; 
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London  Joint  Stock  Bank   v.    Simmons,    [1892]    A.    C.    201, 

215. 

This  rule  is  subject  to  the  following  exceptions : — 
Pledgee  may         1-  A  pledgee  may  acquire  a  good  title  against  the  true 
^tle'b^  ^°°^  owner  by  estoppel,  i.e.,  if  the  true  ownei  has  so  acted  as  to 
estoppel.         mislead  him  into  the  belief  that  his  pledgor  had  authority  to 

pledge.     Williams  v.  Barton,  3  Bing.  139 ;  Dyer  v.  Pearson,  3 

B.  &  C.  38;  Colonial  Bank  y.  Gady,  15  App.  Ca.  267,  283; 

London  Joint  Stock  Bank  v.  Simmons,  [1892]  A.  0.  201,  215 ; 

Henderson   &   Go.  v.    Williams,    [1895]   1   Q.  B.  521.     As  to 

pledges  by  factors,  see  p.  178. 
Pledgee  from        2.  A  pledgee  of  goods  from  a  person  to  whom  the  property 
whom  pro-      ^"^  ^^^  goods  has  passed  under  a  contract  induced  by  fraud, 
perfcy  passed   and  therefore  voidable  by  the  true   owner,  acquires  a  good 

by  fraud.  .  •'  . 

title  as  against  the  true  owner.  White  v.  Garden,  10  C.  B. 
919 ;  Gundy  v.  Lindsay,  3  App.  Ca.  459 ;  Bahcock  v.  Lawson, 
4  Q.  B.  D.  394 ;  5  Q.  B.  D.  284. 

Notice  of  If^  however,  the  pledgee  has  notice  of  the  fraud,  the  true 

owner  may  avoid  the  contract  and  recover  the  goods ;  White- 
horn  Brothers  v.  Davison,  [1911]  1  K.  B.  463.  The  onus  of 
proof  of  notice  is  on  the  person  alleging  notice  ;  ibid. 

True  owner,  Where  the  true  owner  prosecutes  to  conviction  the  person 

when  entitled 

to  recover  whose  fraud  has  induced  the  contract,  the  property  in  the 
goods  revests  in  the  true  owner  upon  conviction  by  virtue  of 
24  &  25  Vict.  c.  96,  sect.  100,  and  he  is  entitled  to  recover 
the  goods  from  a  iond  fide  purchaser  who  was  in  possession  at 
the  time  of  the  conviction,  but  he  is  not  entitled  to  damages 
for  any  dealing  with  them  before  the  conviction.  Horwood  v. 
Smith,  2  T.  E,  750 ;  Liiuhay  v.  Gundy,  1  Q.  B.  D.  348 ;  Bentley 
V.  Vilmont,  18  Q.  B.  D.  322;  12  App.  Ca.  471;  see  Payne 
V.  Wilson,  [1895]  1  Q.  B.  653. 
Pledgee  of  3.  A  pledgee  of  negotiable  instruments  acquires  a  good  title 

ins°truments.  against  the  true  owner  if  he  takes  hond  fide,  and  without  notice 
of  any  infirmity  in  the  pledgor's  title.  Foster  v.  Pearson,  1 
C.  M.  &  E,  855 ;  Bank  of  Bengal  v.  Facja^i,  7  Moo.  P.  C.  61,  72 ; 
Bapliael  v.  Bank  of  England,  17  C.  B.  161, 175  ;  Colonial  Bank 
V.  Gady,  15  App.  Ca,  267,  283 ;  London  Joint  Stock  Bank  v. 
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Simmons,  [1892]  A.  C  201 ;  Bentincic  v.  London  Joint  Stock 
BanJc,  [1893]  2  Cli.  120;  Hone  v.  Boijle,  27  L.  E.  Ir.  137; 
Melville  v.  Munster  Banh,  27  L.  E.  Ir.  379  ;  CoTlis  v.  Hihernian 
Banh,  31  L.  E.  Ir.  361. 

The  doctrine  of  market  overt  does  not  extend  to  a  pledge. 
Eargreave  v.  Sinnh,  [1892]  1  Q.  B,  25,  30 ;  see,  however, 
Bemainhray  v.  Metcalfe,  2  Vern.  698. 

Where  a  chattel  is  unlawfully  pledged,  the  cause  of  action  Action  by 
against  the  pledgee  does  not  accrue  to  the  true  owner  until  against 
demand  of  the  chattel  by  him,  and  refusal  by  the  pledgee  to  ^  ®  ^®^' 
return  it,     SpacTcman  v.  Foster,  11  Q.  B.  D.  99  ;  Miller  v.  Bell, 
[1891]  1  Q.  B.  468. 

A  pledge  of  goods  which  the  pledgor  has  received  on  sale 
or  return  passes  the  property  in  the  goods  to  the  pledgor,  being 
an  "  act  adopting  the  transaction "  within  sect.  18,  rule  4  (a) 
of  the  Sale  of  Goods  Act,  1893  (56  &  57  Vict.  c.  71),  and  the 
original  owner  cannot  recover  them  from  the  pledgee ;  Kirhliam 
V.  Allenlorough,  [1897]  1  Q.  B.  201.  But  if  the  pledgor  has 
agreed  with  the  original  owner  that  the  goods  were  to  remain 
the  property  of  the  latter  until  they  were  paid  for,  the  property 
will  not  pass  to  the  pledgor,  and  the  original  owner  can  recover 
from  the  pledgee ;  Weiner  v.  Gill,  [1906]  2  K.  B.  574.  As  to 
pledges  by  factors,  see  below,  p.  179. 

Sect.  25  of  the  Pawnbrokers  Act  does  not  afford  a  defence 
to  an  action  by  the  true  owner  for  the  recovery  of  property 
improperly  pawned.  Wilson  v.  Anderton,  1  B.  &  Ad.  450; 
Singer  Manufacturing  Co.  v.  Claris,  5  Ex.  D.  37. 

A  contract  of  pledge  contains  an  implied  undertaking  on 
the  part  of  the  pledgor  that  the  property  pledged  is  his  own, 
or  that  he  has  the  authority  of  the  owner  to  pledge  it.  Hence 
he  is  liable  in  damages  to  a  pledgee,  who  is  deprived  of  the 
pledge  by  the  true  owner.  Singer  Manufacturing  Co.  v.  Clark, 
5  Ex,  D.  37. 
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CHAPTEE   V. 

COMMON   LAW   LIENS — PAETICULAK   LIENS. 

A  LIEN  at  common  law  is  a  personal  right  to  hold  the  goods 
of  another  party  until  a  debt  is  paid.  Legg  y.  Evans,  6 
M.  &  W.  36. 

Such  a  lien  does  not  at  common  law  entitle  the  person  No  power 

of  sale. 

holding  it  to  sell  the  goods,  although  he  may  be  put  to 
expense  in  preserving  them.  Clarh  v.  Gilbert,  2  Bing.  N.  C. 
343 ;  Legg  v.  Evans,  6  M.  &  W.  36 ;  Thames  Ironworhs  Co.  v. 
Patent  Berricli  Co.,  1  J.  &  H.  93 ;  Mulliner  v.  Florence,  3 
Q.  B.  D.  484. 

The  innkeeper  has  been  given  such  a  right  by  statute,  as 
to  which,  see  p.  82,  post. 

A  particular  lien  arises  at  common  law  in  two  cases :  (1)  in  Origin  of 
favour  of  a  person  who  is  under  an  obligation  to  receive  goods ;  la™ lien. 
(2)  in  favour  of  a  person  who  has  expended  labour  and  skill 
in  improving  goods. 

Wherever  the  law  imposes  an  obligation  to  receive  goods, 
it  gives  a  lien  for  the  expenses  incurred  in  respect  of  them. 
Naylor  v.  Mangles,  1  Esp.  109. 

An  innkeeper  has  a  lien  on  the  goods  of  his  guest  for  the  innkeeper'is 
expense  of  keeping  them,  as  well  as  for  the  cost  of  the  guest's  ^'^^' 
food  and  entertainment.     Bobbins  &  Go.  v.   Gray,   [1895]  2 
Q.  B.  78,  501. 

As  to  what  constitutes  an  innkeeper,  see  Thompson  v.  Lacy,  innkeeper, 
3  B.  &  A.  283 ;  Cunningham  v.  PUlp,  12  T.  L.  E.  352.  ^'^'■^■ 

The  innkeeper  has  a  lien  on  each  part   of  the  guest's  What  charges 
luggage  for  the  whole  bill   incurred  by  the  guest;    e.g.  he 
has  a  lien  on  the  guest's  horse  or  carriage,  not  merely  for 
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the  keep  of  the  horse  or  standing  of  the  carriage,  but  for  the 
guest's  board  and  lodging.     MuIUner  v.  Florence,  3  Q.  B.  D. 
484. 
Over  what  The  lien  is  not  limited  to  goods  which  the  innkeeper  is 

extends.  '  obliged  to  accept.  It  extends  to  all  goods  which  the  innkeeper 
takes  in  as  luggage  of  the  guest,  whether  he  was  obliged  to 
accept  them  or  not,  and  whether  he  took  them  in  when  the 
guest  arrived  or  in  the  course  of  his  stay.  Threfall  v.  Borwich, 
L.  R.  7  Q.  B.  711 ;  10  Q.  B.  210  ;  Bohhins  &  Co.  v.  Gray,  [1895] 
2  Q.  B.  78,  501. 

But  the  lien  is  confined  to  goods  received  by  the  innkeeper 
in  his  character  as  innkeeper.  Thus,  there  is  no  lien  where 
the  owner  of  a  carriage  and  horses,  which  have  been  taken  at 
livery  in  an  inn,  subsequently  comes  as  a  guest  to  the  inn 
(a) ;  or  where  goods  are  furnished  to  a  guest  at  an  inn  for 
a  temporary  purpose,  e.g.  a  piano  sent  him  on  hire  {h). 
{a)  Binns  v.  Picjot,  9  C.  &  P.  208 ;  8mitli  v.  Dearlove,  6  C.  B. 
132.  (h)  Broadwood  v.  Granara,  10  Ex.  417. 
Duty  to  take  An  innkeeper  detaining  goods  in  order  to  enforce  his  lien 
detained?"  ^  i^  not  bound  to  be  more  careful  in  keeping  them  than  he  is 
as  to  his  own.     Angus  v.  McLachlan,  23  Ch.  D.  330. 

This  case  is  doubted  in  1  Smi.  L.  C,  p.  141.  The  cases, 
however,  with  which  it  is  there  said  to  be  inconsistent  were 
cases  as  to  the  innkeeper's  liability  while  the  relation  of  guest 
and  innkeeper  subsists  (as  to  which,  see  Medawar  v.  Grand 
Hotel  Co.,  [1891]  2  Q.  B.  11),  and  are  not  necessarily  authori- 
ties as  to  his  liability  after  that  relation  has  determined. 
Power  of  The  Innkeepers  Act,  1878  (41  &  42  Vict.  c.  38),  sect.  1, 

sell  goods.  enables  the  landlord,  proprietor,  keeper,  or  manager  of  any 
hotel,  inn,  or  licensed  public-house,  subject  to  the  restrictions 
of  the  Act,  to  sell  by  public  auction  any  goods,  chattels, 
carriages,  horses,  wares  or  merchandise,  deposited  with  him 
or  left  in  the  house  he  keeps,  or  in  the  coach-house,  stable, 
stable-yard,  or  other  premises  appurtenant  or  belonging  there- 
unto, where  the  person  depositing  or  leaving  them  is  indebted 
to  the  innkeeper,  either  for  board  or  lodging,  or  for  the  keep 
and  expenses  of  any  horse  or  other  animals  left  with  or 
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standing  at  lirery  in  the  stables  or  fields  occupied  by  the 
innkeeper. 

A  common  carrier  has  a  lien  for  the  carriage  price  of  the  Carrier's 
particular  goods  in  respect  of  which  the  lien  is  claimed,  but 
none  for  his  general  balance.    Skinner  v.  TJpsliaiv,  2  Ld.  Eaym. 
752 ;  Eushforth  v.  Radfield,  7  East,  224  ;  Hirst  v.  Page  &  Co., 
7  T.  L.  R.  537. 

Where  separate  parcels  of  goods  are  carried  under  one  con- 
tract, the  carrier  has  a  lien  on  each  parcel  for  the  carriage  of 
the  whole.  Sodergren  v.  Flight,  cit.  6  East,  622 ;  see  Mulliner 
V.  Florence,  3  Q.  B.  D.  484. 

A  railway   company  has  a  lien  for  cloak-room  charges.  ^any™Men°for 
Singer  Manufacturing  Co.  v.  L.  &  8.   W.  By.  Co.,  [1894]  1  Q.  cloak-room 

B.  833. 

The  Eailway  Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  |*^,*J^i*°7y^'" 

C.  20)  provides—  companies. 

Sect.  97.  If,  on  (1)  demand,  any  person  fails  to  pay  the 
(2)  tolls  due  in  respect  of  any  carriage  or  goods,  it  shall  be 
lawful  for  the  company  to  (3)  detain  and  sell  such  carriage, 
or  all  or  any  part  of  such  goods,  or,  if  the  same  shall  have  been 
removed  from  the  premises  of  the  company,  to  (4)  detain  and 
sell  any  other  carriages  or  goods  within  such  premises  belong- 
ing to  the  party  liable  to  pay  such  tolls,  and  out  of  the  moneys 
arising  from  such  sale  to  retain  the  tolls  payable  as  aforesaid, 
and  all  charges  and  expenses  of  such  detention  and  sale, 
rendering  the  overplus,  if  any,  of  the  moneys  arising  by  such 
sale,  and  such  of  the  carriages  or  goods  as  shall  remain  unsold, 
to  the  person  entitled  thereto,  or  it  shall  be  lawful  for  the 
company  to  recover  any  such  tolls  by  action  at  law. 

1.  A  demand  of  a  sum  in  gross,  which  includes  the  sum  due 
in  respect  of  tolls,  is  not  a  demand  within  this  section.  Field 
V.  Newport  By.  Co.,  3  H.  &  N.  409. 

2.  It  has  been  held  that  "  tolls  "  here  only  include  tolls  for 
the  use  of  the  railway  by  persons  carrying  goods  in  their  own 
carriages.  Wallis  v.  L.  &  S.  W.  By.  Co.,  L.  R.  5  Ex.  62 ; 
disapproved  in  Caledonian  By.  Co.  v.  Guild,  1  Rettie,  198. 

3.  Under  this  part  of  the  section  the  company  can  only 
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detain  a  carriage  for  tolls  due  in  respect  of  the  carriage,  and 
goods  for  tolls  due  in  respect  of  the  goods.  M.  S.  &  L.  By. 
Go.  V.  North  Central  Wagon  Co.,  35  Ch.  D.  219 ;  13  App.  Ca. 
554. 

And  no  right  exists  under  this  part  in  respect  of  toUs 
payable  before  the  carriages  or  the  goods  last  came  into  the 
possession  of  the  company.     Case,  supra. 

4.  Under  this  part  of  the  section,  the  company  can  only 
sell  such  interest  as  the  party  liable  to  pay  the  tolls  has  in 
the  carriages  or  goods  sold.     Case,  supra. 

As  a  passive  lien  is  an  imperfect  remedy,  it  cannot  be 

meant,  when  given  by  Act  of  Parliament,  to  be  an  exclusive 

one.     G.  W.  By.  v.  Sharman,  61  L.  J.  Q  B.  600. 

Contractual  A  railway  company  which  has  by  contract  a  general  lien 

lien  of  railway  i-  ii         •  „.       ,. 

companies,     on  goods  cannot  detain  goods  by  virtue  of  its  lien  until  it  has 

carried  them  to  their  destination.    Wiltshire  Iron  Go.  v.  G.  W. 
By.  Go.,  L.  E.  6  Q.  B.  776,  780. 

A  railway  company  which  has  by  contract  a  general  lien 
cannot  detain  goods  consigned  to  a  company  after  an  order  for 
winding-up,  in  respect  of  a  debt  due  from  the  company  when 
solvent  (a) ;  or  goods  belonging  to  a  receiver  in  a  liquidation, 
in  respect  of  a  debt  due  from  the  liquidating  debtor  (5).  (a) 
Wiltshire  Iron  Co.  v.  G.  W.  By.  Go.,  L.  B.  6  Q.  B.  101,  776. 
(b)  Ex  parte  Bushell,  22  Ch.  D.  470. 
Shipowner's  The   shipowner  has   a  lien   at  common  law,   enforceable 

common  law.  through  the  possession  of  the  master,  on  goods  safely  carried 
by  him  for  the  freight  due  for  their  carriage.  Bristow  v. 
Whitmore,  4  De  G.  &  Jo.  325,  334;  Kirchner  v.  Venus,  12 
Moo.  P.  C.  361. 

The  lien  is  based  on  the  fact  that  masters  of  ships,  barge- 
men, and  lightermen  are  in  law  common  carriers.  Gannan  v. 
Meaburn,  1  Bing.  243. 

No  lien  for  The  freight  in  respect  of  which  the  master  has  a  lien  is  the 

advanced  o  j. 

freight  reward  payable  for  the  safe  carriage  and  delivery  of  the  goods, 

and  is  not  payable  till  delivery.     A  sum  made  payable  under 
the  bill  of  lading  at  the  port  of  shipment,  whether  to  the  ship- 
owner or  to  a  third  person,  is  not  freight,  and  the  master 
Digitized  by  Microsoft® 


SHIPOWNER.  85 

cannot,  by  virtue  of  his  common  law  lien,  detain  the  goods 
to  enforce  its  payment.  Blakey  v.  Dixon,  2  B.  &  P.  321 ; 
Andrew  v.  Moorhouse,  5  Taunt.  435  ;  How  v.  Kirchner,  11  Moo. 
P.  0,  21 ;  Kirchner  v.  Venus,  12  Moo.  P.  C.  361. 

The  lien  is  confined  to  freight  actually  earned.     There  is  °^  for  dead 
no  lien,  apart  from  contract,   for  dead  freight.     Phillips  v. 
Bodie,  15  East,  547 ;  Birley  v.  Gladstone,  3  M.  &  S.  205. 

Where  part  of  the  goods  have  been  delivered  to  a  consignee,  Lien  on  each 

.  ,  1  .    •  11/.      parcel  for 

the  master  has  a  lien  on  the  goods  remaining  on  board  for  whole  freight, 
the  whole  freight  payable  under  the  bill  of  lading.     Sodergren 
V.  Flight,  cit.  6  East,  622. 

As  to  the  ship-owner's  lien  for  through  freight,  see  Hiber- 
nian, [1907]  P.  277. 

The   shipowner"  has  also  a  lien,  enforceable  through  the  Lien  for  pas- 
master,  on  the  luggage  of  a  passenger  for  his  passage  money. 
Wolf  V.  Summers,  2  Camp.  631. 

A  charterparty  usually  gives  the  owner  a  lien  for  freight.  Shipowner's 
dead  freight,  and  demurrage.  contract. 

A  lien  for  freight  in  a  charterparty  does  not  give  a  lien  Lien  for 

for  a  sum  made  payable  by  the  charterparty  in  advance.     Ex 

parte  Nyholm,  22  W.  R  174. 

A  bill  of  lading  purporting  to  give  a  lien  for  "  previously  Lien  for 

.  unsatisfied 

unsatisfied  freight "  does  not  give  a  lien  on  goods  shipped  by  freight. 

the  receiver  and  manager  of  a  company  appointed   by  the 

Court  in  respect   of  freight  earned  before  his  appointment; 

Whinney  v.  Moss  8s.  Co.,  [1910]  2  K.  B.  813. 

Dead  freight  is  the  freight  which  would  have  been  payable  Lien  for 
for  that  part  of  the  vessel  which,   under  the    terms   of  the 
charterparty,  ought  to  have  been,  but  has  not  been,  occupied 
by  merchandise.     Phillips  v.  Rodie,  15  East,  547 ;  McLean  v. 
Fleming,  L.  E.  2  H.  L.  Sc.  128. 

A  lien  for  dead  freight  is  not  confined  to  cases  where  the 
amount  payable  in  respect  of  dead  freight  is  specified  in  the 
charterparty  or  ascertainable  by  reference  to  the  charter- 
party  alone.  It  extends  to  cases  where  the  claim  is  for  un- 
liquidated damages  for  breach  of  a  covenant  in  the  charter- 
party  to  supply  a  full  cargo.     McLean  v.  Fleming,  L.  E.  2  H. 
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L.  Sc.  128 ;  Kish  v.  Taylor,  [1910]  2  K.  B.  309 ;  reversed  on 
another  ground,  [1911]  1  K.  B.  625. 

These  decisions  cannot  be  reconciled  with  Pearson  v. 
Goschen,  17  0.  B.  N.  S.  352,  or  Gray  v.  Garr,  L.  E.  6  Q.  B.  522. 

A  lien  on  sub-freight  given  to  a  shipowner  by  a  charter- 
party  can  only  be  exercised  before  the  sub-freight  is  paid  to 
the  charterer ;  the  shipowner  cannot  follow  the  sub-freight 
after  it  has  been  paid ;  Tagart,  Beaton  &  Go.  v.  James  Fisher 
&  Sons,  [1908]  1  K.  B.  391. 

See  further,  as  to  lien  for  freight,  Samuel  Samuel  &  Go.  v. 
West  SartleiMol  Steam  Navigation  Co.,  11  Com.  Ca.  115. 

Demurrage  properly  signifies  the  agreed  additional  payment 
(generally  per  day)  for  an  allowed  detention  beyond  a  period 
either  specified  in  or  to  be  collected  from  the  instrument. 
Lockhart  v.  Falk,  L.  E.  10  Ex.  132. 

Where  the  charterparty  specifies  the  time  within  which  the 
ship  is  to  be  loaded  and  unloaded,  and  there  is  a  demurrage 
clause  at  an  agreed  rate  per  day,  the  lien  for  demurrage 
includes  demurrage  at  the  port  of  loading  as  well  as  at  the 
port  of  discharge.  Francesco  v.  Massey,  L.  E,  8  Ex.  101 ;  Kish 
V.  Cory,  L.  E.  10  Q.  B.  553. 

The  provision  that  demurrage  shall  be  paid  "  day  by  day 
as  falling  due  "  does  not  deprive  the  owner  of  his  contractual 
lien  for  demurrage  at  the  port  of  loading  as  well  as  the  port 
of  discharge ;  Bederiactieselshabet  "  Superim- "  v.  Bewar,  [1909] 
2  K  B.  998. 

Where  the  charterparty  provides  that  the  ship  is  to  load  in 
the  customary  manner  or  as  customary,  and  to  be  unloaded  in 
a  specified  time,  and  that  demurrage  is  to  be  at  a  fixed  rate  per 
day,  the  lien  for  demurrage  is  confined  to  demurrage  at  the 
port  of  discharge.  Lochhart  v.  Falh,  L.  E.  10  Ex.  132; 
Bunlop  and  Sons  v.  Balfour,  Williamson  &  Co.,  [1892]  1  Q.  B. 
507. 

Where  the  clause  fixing  demurrage  in  the  charterparty  is 
expressly  confined  to  demurrage  at  the  port  of  discharge,  the 
lien  clause  will  be  similarly  confined.  Clink  v.  Badford  &  Co., 
[1891]  1  Q.  B.  625. 
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Demurrage  may  also  be  used  in  the  wider  sense  of  com-  Domurrago 
pensation    for  undue   detention  througk   the   default  of  the  due  detention, 
charterer.     Lochliart  v.  Folk,  L.  E.  10  Ex.  132.     See  Harris  v. 
Jacobs,  15  Q.  B.  D.  247. 

Where  a  charterparty  provided  that  the  cargo  was  to  be 
loaded  and  discharged  with  all  dispatch,  and  contained  no 
clause  fixing  demurrage,  but  a  lien  was  given  for  demurrage, 
it  was  held  that  the  lien  applied  to  an  unreasonable  detention 
as  well  at  the  port  of  loading  as  at  the  port  of  discharge. 
Bannister  v.  Breslauer,  L.  E,.  2  C.  P.  497. 

There  is  a  strong  presumption,  however,  against  extending 
a  lien  to  a  claim  for  unliquidated  damages.  GUnlt  v.  Radford 
&  Co.,  [1891]  1  Q.  B.  625,  631 ;  Dunlop  and  Sons  v.  Balfour, 
Williamson  &  Co.,  [1892]  1  Q.  B.  507,  519. 

Where  the  demurrage  clause  is  confined  to  a  certain  number 
of  days,  the  lien  for  demurrage  may  extend  to  damages  for 
detention  beyond  those  days.  Kish  v.  Conj,  L.  R.  10  Q.  B. 
553 ;  Sanguinetti  v.  Paoifio  Steam  Navigation  Co.,  L.  E.  2  Q.  B. 
D.  238,  252 ;  contra.  Gray  v.  Carr,  L.  E.  6  Q.  B.  522. 

In  this  case  the  claim  in  respect  of  detention  beyond  the 
prescribed  time  is  strictly  a  claim  for  unliquidated  damages, 
but  the  rate  payable  under  the  demurrage  clause,  in  respect  of 
detention  during  the  prescribed  time,  would  in  most  oases  be 
applicable  to  detention  beyond  that  time. 

The  charterparty  is  the  controlling  contract  as  between  the  charterer 

shipowner  and  the  charterer  ;  and  the  charterer  cannot,  where  rfJhts'incon^ 

the  charterparty  was  entered  into  by  him  or  by  agents  on  his  sistent  with 

,  ,  .  .  charterparty. 

behalf,  claim  any  rights  as  indorsee  for  value  of  the  bills  of 

lading  inconsistent  with  his  liabilities  under  the  charterparty. 

Pearson  v.  Goschen,  17  C.  B.  N.  S.  352 ;  McLean  and  Hope  v. 

Fleming,  L.  E.  2  H.  L.  Sc.  128. 

The  ho7id  fide  indorsee  for  value  of  a  bill  of  lading,  who  has  indorsee  of 

no  notice  of  any  freight  to  be  paid  except  that  which  is  ex-  not  bound  by 

pressed  in  the  bill  of  lading,  is  entitled  to  delivery  of  the  "^^'^^^V^'^^J- 

goods  comprised  in  the  bill  of  lading  on  payment   of   the 

freight  stipulated  for  therein.    Mitchell  v.  Scaife,  4  Camp.  298  ; 

Howard  v.  Tucker,  1  B.  &  Ad,  712 ;  Gilkison  v.  Middleton,  2 
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C.  B.  N.  S.  134 ;  Foster  v.  Colby,  3  H.  &  N.  705 ;  Shand  v. 

Sanderson,  4  H.  &  IST.  381 ;    Wehner  v.  Dene  Steam  Shipping 

Co.,  [1905]  2  K.  B.  92. 

In  Kern  v.  Deslandes  (10  0.  B.  N.  S.  205),  the  indorsee  of 

the  bill  of  lading  had  notice  of  the  terms  of  the  charterparty, 

and  was  therefore  held  to  be  bound  by  them. 
Bill  of  lading        The  bill  of  lading  may,  however,  incorporate  the  provisions 
porate  char-    of  the  charterparty,  which  gives'  a  lien  for  freight,  dead  freight, 
terparty.        ^^^^  demurrage. 

A  proviso  in  a  bill  of  lading  "other  conditions  as  per 
charterparty "  incorporates  all  conditions  of  the  charterparty 
to  be  performed  by  the  consignee  of  the  goods  which  are  con- 
sistent with  the  bill  of  lading,  but  not  conditions  which  are 
inconsistent  with  its  express  provisions.  Wegener  v.  Smith,  15 
C.  B.  285 ;  Gray  v.  Carr,  L.  E.  6  Q.  B.  522  ;  Porteus  v.  Watney, 
3  Q.  B.  D.  534 ;  Gullischen  v.  Stewart  Brothers,  11  Q.  B.  D. 
186;  13  Q.  B.  D.  317;  Gardner  and  Sons  v.  Trechmann,  15 
Q.  B.  J).  154;  Serraino  and  Sons  v.  Campbell,  25  Q.  B.  D. 
501 ;  [1891]  1  Q.  B.  283. 

Where  the  charterparty  gives  a  lien  for  demurrage,  and  the 
bill  of  lading  contains  "  other  conditions  as  per  charterparty," 
the  lien  for  the  whole  demurrage  is  enforceable  against  the 
holder  of  a  bill  of  lading  of  part  of  the  cargo.  Porteus  v. 
Watney,  3  Q.  B.  D.  534. 

Where  the  charterparty  gives  the  owner  a  lien  for  "all 
freight  demurrage  and  all  other  charges  whatsoever  "  the  lien 
as  against  an  assignee  of  the  bill  of  lading  incorporating  the 
provisions  of  the  charterparty  does  not  extend  to  charges  not 
specifically  provided  for  in  the  charterparty ;  Bederiaotiesel- 
shahet  Superior  v.  Dewar,  [1909]  2  K.  B.  998. 

A  proviso  in  a  bill  of  lading  "  freight  as  per  charterparty  " 
(a),  or  "paying  for  the  said  goods  as  per  charterparty  "  (6), 
merely  incorporates  the  provision  of  the  charterparty  as  to  the 
rate  of  freight,  (a)  Chappel  v.  Comfort,  10  C.  B.  N.  S.  802 ; 
Fry  V.  Chartered  Mercantile  Bank  of  India,  L.  R.  1  C.  P.  689. 
(J)  Smith  V  Sieveking,  4  B.  &  B.  945  ;  5  E.  &  B.  589. 
Common  law  "  The  principle  seems  to  be  well  laid  down  in  Bevan  v. 
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Waters  (M.  &  M.  235)  by  Lord  Chief  Justice  Best,  that  Hen  for  labour 
where  a  bailee  has  expended  his  labour  and  skill  in  the  im- 
provement of  a  chattel  delivered  to  him,  he  has  a  lien  for  his 
charge  in  that  respect.  Thus,  the  artificer  to  whom  the  goods 
are  delivered  for  the  purpose  of  being  worked  up  into  form,  or 
the  farrier  by  whose  skill  the  animal  is  cured  of  a  disease,  or 
the  horsebreaker  by  whose  skill  he  is  rendered  manageable, 
have  liens  on  the  chattels  in  respect  of  their  charges."  Per 
Parke,  B.,  in  Searfe  v.  Morgan,  4  M.  &  W.  270,  283. 

Apparently,  in  order  to  support  a  lien  under  this  principle.  Condition  of 

•       .  1  ...  Cil3itt6l 

it  IS  not  enough  that  the  value  of  the  subject-matter  m  respect  must  be 
of  which  the  lien  is  claimed  should  be  increased,  but  its  con- 
dition must  be  altered.     Mollis   v.    Glaridge,   4  Taunt.  807 ; 
Steadman  v.  HooJdey,  15  M.  &  W.  553  ;  Gastellain  v.  Thompson, 
13  0.  B.  K  S.  105. 

A  ship  is  a  chattel  within  this  principle.     An  artificer  has  Labour  on 

'-  _  '■  ^  sriip  gives 

a  lien  on  a  ship  for  repairs  done  (Ex  parte  Bland,  2  Bose,  lien. 
91;  FranMin  v.  Rosier,  4  B.  &  A.  341),  and  an  engineer  for 
machinery  supplied  to  it  {Ex  parte  Willougliby,  16  Ch.  D. 
604).  But  the  unpaid  vendor  of  coal  has  no  lien  on  the 
freight  which  has  been  earned  by  the  use  of  the  coal ;  El 
Argentina,  [1909]  P.  236. 

Where  a  number  of  articles  are  sent  under  one  contract,  the 
workman  has  a  lien  on  each  article  for  the  debt  incurred  in 
respect  of  the  whole.  Ghase  v.  Westmore,  5  M.  &  S-  180 ; 
Midliner  v.  Florence,  3  Q.  B.  D.  484,  489. 

An  auctioneer  has  a  lien  both  on  goods  delivered  to  him  Auctioneer's 
for  sale  and  on  the  proceeds  of  sale  for  the  charges  of  the 
sale  and  his  commission.      Williams  v.  Millingtori,  1  H.  Bl.  81 ; 
Goppin  V.  Graig,  7  Taunt.  243 ;  BoUnson  t.  Butter,  4  E.  &  B. 
954;   Well  v.  Smith,  30  Ch.  D.  192. 

An  auctioneer  has  no  lien  where  the  work  in  respect  of 
which  the  lien  is  claimed  was  not  done  in  the  course  of  his 
business  as  auctioneer.     Sanderson  v.  Bell,  2  C.  &  M.  304. 

A  livery  stable  keeper  has  no  lien  on  a   horse  for   the  Livery  stable 
expenses  of  its  keep.     Yorhe  v.  Greenaugh,  2  Ld.  Eaym.  866  ; 
Jacobs  T.  Latour,  5  Bing.  130;    2   M.  &  P.  201;  Judson  v. 
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Etheridge,  1  G.  &  M.  743  ;  Orchard  v.  Rachstrcm,  9  C.  B.  698 ; 
19  L.  J.  C.  P.  303. 
Agister.  A  person  receiving  cattle  to  agist  has  no  lien.    Chapman  v. 

Allen,  Cro.  Car.  271 ;  Jackson  v.  Cummins,  5  M.  &  W.  342. 

A  person  who  has  possession  but  no  lien  cannot  claim  a 

lien  in  respect  of  a  snm  paid  by  him  to  another  for  services 

which  would  entitle  the  person  rendering   them  to  a  lien. 

Orchard  t.  Backstraw,  supra. 

Whether  lien        A  person  detaining  goods  in  order  to  enforce  a  lien  has 

o^detenticm.  ^°  ^^®^  ^^^  ^^^  expenses  incident  to  their  detention.     British 

'  Empire  Shipping  Co.  v.  Somes,  E.  B.  &  E.  353,  367 ;  8  H.  L,  C. 

338. 

A  master  who  is  unable  to  deliver  the  cargo  without  default 
of  his  own  has  a  lien  upon  it  for  the  reasonable  expenses  of 
preserving  it.  Cargo  ex  Argos,  L.  E.  5  P.  C.  134,  164 ;  G.  N. 
By.  Co.  V.  Swaffield,  L.  E.  9  Ex.  132,  138. 

A  common  carrier  probably  has  a  lien  for  expenses  reasonably 

incurred  by  him  in  keeping  a  chattel  which   he  is  unable, 

without  default  of  his  own,  to  deliver  to  the  owner.     Q.  N. 

By.  Co.  V.  Swaffield,  L.  R.  9  Ex.  132,  138. 

General  The  shipowner  has  a  lien  on  cargo,  enforceable  through  the 

of  shipowner,  possession  of  the  master,  for  the  proportion  of  loss  due  from 

cargo  in  respect  of  extraordinary  sacrifices  made,  or  expenses 

incurred,  for   the  preservation  of  ship  and  cargo.     Cargo  ex 

Galam,  Brow.  &  Lush.  167,  181  ;  Svendsen  v.  Wallace,  13  Q.  B. 

D.  69 ;  10  App.  Ca.  404. 

of  owner  The  owner  of  goods  sacrificed  in  a  case  which  gives  rise 

to  general  average  contribution  has  a  lien  upon  each  parcel 

of  goods  salved  belonging  to  a  separate  consignee  for  a  due 

proportion  of  his  individual  claim.     The  cargo  not  being  in 

his  possession  or  subject  to  his  control,  his  right  of  lien  can 

only  be   enforced   through  the  ship-master,   whom   the  law 

regards  as  his  agent  for  that  purpose.     Strang,  Steel  &  Co.  v. 

A.  Scott  &  Co.,  14  App.  Ca.  601. 

Enforcement        The  master  is  entitled  to  refuse  to  deliver  goods  to  any 

avCTagriien    consignee  until  payment  or  tender  of  the  proportion  of  general 

average  to  which  the  consignee  is  liable,  and  he  is  not  bound 
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to  accept  security  for  the  amount  due  in  lieu  of  immediate 

payment.     Simonds  r.  Wliite,  2  B.  &  C.  805 ;  Httth  v.  Lamport, 

16  Q.  B.  D.  442,  735. 

A  master  who  neglects   to  enforce   the  lien  is  liable  in 

damages  to  an  owner  of  goods  jettisoned  for  the  amount  of 

contribution  to  which  he  is  entitled ;  and  might  be  restrained 

by  injunction  at  the  suit  of  such  owner  from  delivering  the 

cargo  without  receiving  payment  or  taking  security.     Groohs 

&  Co.  V.  Allan,  5  Q.  B.  D.  38 ;  Strang,  Steel  &  Co.  r.  A.  Scott 

&  Co.,  14  App.  Ca.  601,  606,  explaining  Sallett  v.  Bousfield, 

18  Ves.  190. 

A  consignee  of  goods,  not  being  their  owner,  is  under  no  Liability  of 
,,.,.,.  ,  .  ,  consignee. 

personal  liability  to   pay  general  average,  unless   either   he 

receives  them  in  pursuance  of  a  bill  of  lading  in  which  it  is 

expressed  that  the  goods  are  to  be  delivered  to  him,  he  paying 

general  average,  or  he  takes  them  after  previous  notice  by  the 

master  that,  if  he  takes  them,  he  must  pay  it.    Soaife  v.  Tobin, 

3  B.  &  Ad.  523. 

The  shipowner  has  a  possessory  lien  on  cargo  for  the  amount  Particular 
.7  .  .  average  lien, 

of  loss  arising  from  extraordinary  sacrifices  made  or  expenses 

incurred  for  the  preservation  of  the  cargo  alone.     Hingston  v. 

Wendt,  1  Q.  B.  D.  367 ;  see  Notara  v.  Henderson,  L.  R.  7  Q.  B. 

225,  233. 

The  lien  of  the  unpaid  vendor  of  goods  is  now  regulated  Lien  of 
by  the  Sale  of  Goods  Act,  1893  (56  &  57  Vict.  c.  71),  which  Tndor  of 
provides—  ^°°^^- 

Sect.  39.  (1)  Subject  to  the  provisions  of  this  Act  and  of 
any  statute  in  that  behalf,  notwithstanding  that  the  property 
in  the  goods  may  have  passed  to  the  buyer,  the  unpaid  seller 
of  goods,  as  such,  has  by  implication  of  law — 

{a)  A  lien  on  the  goods  or  right  to  retain  them  for  the  price 
while  he  is  in  possession  of  them  ; 

,  (b)  In  case  of  the  insolvency  of  the  buyer,  a  right  of 
stopping  the  goods  in  transitu  after  he  has  parted  with  the 
possession  of  them ; 

(c)  A  right  of  re-sale  as  limited  by  this  Act. 

(2)  Where  the  property  in  goods  has  not  passed  to  the 
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Lien  when 
available 
against 
true  owner. 


buyer,  the  unpaid  seller  has,  in  addition  to  his  other  remedies, 
a  right  of  withholding  delivery  similar  to  and  co-extensive 
with  his  rights  of  lien  and  stoppage  in  transitu  where  the 
property  has  passed  to  the  buyer. 

Sects.  41  to  43  deal  with  the  unpaid  seller's  lien,  sects.  44 
to  46  with  stoppage  in  transitu,  and  sects.  47  and  48  with  the 
effect  of  re-sale  by  buyer  or  seller. 

1.  A  possessory  lien  is  available  against  the  true  owner  of 
the  goods,  where  the  person  claiming  the  lien  is  bound  to 
receive  the  goods  over  which  he  claims  it.  Lee  v.  Irwin,  4  Ir. 
Jur.  372. 

Hence,  the  innkeeper's  lien  (a),  the  carrier's  lien  (b),  and 
the  railway  company's  lien  for  cloak-room  charges  (c),  are 
available  against  the  true  owner,  (a)  Bobinson  v.  Walter,  3 
Bulst.  269 ;  Stirt  v.  Brungold,  3  Bulst  289 ;  Yorhe  v.  Greenaugh, 
2  Ld.  Eaym.  866 ;  Johnson  v.  Eill,  3  Stark.  172 ;  Turrill  v. 
Crawley,  13  Q.  B.  197 ;  Snead  v.  WatMns,  1  C.  B.  N.  S.  267; 
Threfall  v.  Bonvick,  L.  E.  7  Q.  B.  711 ;  Gordon  v.  Siller,  25 
Q.  B.  D.  491 ;  RoUns  &  Go.  v.  Gray,  [1895J  2  Q.  B.  78,  501. 
Qj)  Exeter  Carrier's  Gase,  cit.  2  Ld.  Eaym.  866.  (c)  Singer 
Manufacturing  Co.  v.  L.  &  S.  W.  By.  Co.,  [1894]  1  Q.  B.  833. 

It  is  immaterial  that  the  innkeeper  knows  that  the  goods 
which  he  takes  in  as  the  guest's  luggage  may  not  or  do  not 
belong  to  the  guest,  e.g.  luggage  of  a  commercial  traveller. 
BoUns  &  Co.  V.  Gray,  [1895]  2  Q.  B.  78,  501. 

But  an  innkeeper  (a)  or  carrier  (li)  cannot  enforce  his  lien 
against  goods  where  he  knew  that  the  guest  who  brought  them 
was  wrongfully  in  possession  of  them.  («)  Johnson  v.  Hill,  3 
Stark.  172.     (&)    Waugh  v.  Den.ham,  16  Ir.  C.  L.  405. 

2.  An  artificer's  lien  may  be  available  against  the  true 
owner  on  the  principle  of  agency,  e.g.  on  the  ground  that  the 
bailee  of  a  chattel  has  an  implied  authority  to  have  it  repaired. 
Williams  v.  Allsup,  10  C.  B.  N.  S.  417 ;  see  Singer  Manufacturing 
Go.  V.  L.  &  S.  W.  By.  Co.,  [1894]  1  Q.  B.  833,- 83?.  This  is 
clearly  the  case  where  by  contract  the  bailee  expressly  under- 
takes to  have  the  chattel  repaired ;  Eeene  v.  Thomas,  fl90^ 
1  K.  B.  136.  '^ 
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CHAPTER  VI. 

COMMON  LAW  LIENS— GENERAL  LIENS. 

A  COMMEBCIAL  Or  general  lien,  is  a  right  to  retain  for  the 
general  balance  of  an  account. 

A  general  lien  is  merely  a  right  to  detain  the  chattels  in  Right  of 

„,.,..,.,  .,  -r  ,      detention. 

respect  ot  which,  it  is  claimed,  until  payment,  it  cannot  be 
actively  enforced.  Bozon  v.  Bolland,  4  My.  &  Cr.  .354  ;  Moles- 
worth  V.  Bobbins,  2  J.  &  Lat.  358 ;  Pellij  v.  Wathen,  1  D.  M. 
&  G.  16,  23. 

A  general  lien  is  based  on  implied  contract.  Hence,  it  can  Based  on 
only  be  claimed  as  arising  from  dealings  in  a  particular  trade  coiftract. 
or  line  of  business,  in  which  the  custom  of  a  general  lien  has 
been  judicially  proved  and  acknowledged,  or  upon  express 
evidence  being  given  that,  according  to  the  established  custom 
in  some  other  trade  or  line  of  business,  a  general  lien  is  claimed 
and  allowed.  Gladstone  v.  Birley,  2  Mer.  401 ;  Bock  v.  Gor- 
<i,  2  D.  F.  &  J.  434. 


A  general  lien  is  not  available  against  the  true  owner.  Not  available 
Wright  v.  Snell,  5  B.  &  A.  350 ;  Ojipenheim  v.  Bussell,  3  B.  &  owner. 
P.  42;  Leuckhart  v.  Coo]]er,  3  Bing.  N.  C.  99. 

Bankers  have  a  lien  on  all  securities  deposited  with  them  Banker's 
by  a  customer  for  the  general  balance  of  his  account.     Davis 
V.  Bowsher,  5  T.  E.  488 ;  Bolland  v.  Bygrave,  Ry.  &  Moo.  272 ; 
Brandao  v.  Barnett,  12  01.  &  F.  787 ;  London  Chartered  Bank 
of  Australia  v.  White,  4  App.  Ca.  413. 

The  lien  is  confined  to  banker's  securities,  e.g.  promissory  To  what 

SGCuntip^ 

notes,  bills  of  exchange,  exchequer  bills,  coupons,  bonds  of  Uen  extends, 
foreign  governments — what  the   Court   in  Davis  v.  Bowsher 
(5  T.  R.   488)   call  paper  securities.     Wylde  v.  Badford,  33 
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L.  J.  Oh.  51 ;  Jeffryes  v.  Agra  &  Masterman's  Bank,  2  Eq. 
674;  Be  Williams,  I.  E.  3  Eq.  346. 

A  banker  has  no  lien  on  securities  deposited  with  him  for 
safe  custody  merely  and  not  under  his  control,  e.c/.  kept  in  a 
box  of  which  the  customer  has  the^  key,  or  in  a  sealed-up 
parcel.  Brandao  v.  Barnett,  12  CI.  &  E.  787 ;  Leese  v.  Martin, 
17  Eq.  224. 

He  has  a  lien  if  he  has  control  over  the  securities,  e.g.  if 
they  are  deposited  with  the  banker's  own  securities  in  the 
banker's  strong  box.  In  re  United  Service  Co.,  6  Ch.  212,  217. 
A  banker  has  no  lien  on  securities  which  to  the  banker's 
knowledge  belong,  not  to  the  customer,  but  to  another  person 
and  are  deposited  for  a  special  purpose ;  Cuthbert  v.  Bobarts, 
Luhhock  &  Co.,  [1909]  2  Ch  226. 

Where  A.  deposited  a  lease  with  bankers  in  respect  of  a 
special  advance  to  the  firm  of  which  he  was  a  member,  it  was 
held  that  they  could  not  retain  it  to  meet  the  general  in- 
debtedness of  the  firm.  Wolstenholm  v.  Sheffield  Union  Banking 
Co.,  54  L.  T.  746. 
Stock-  A  stockbroker  has  a  general  lien  on  securities  delivered  to 

broker's  hen.  j^-^^  ^^^  ^^j^^     Jones  V.  Peppercome,  Joh.  430 ;  In  re  London  & 
Globe  Finance  Corp.,  [1902]  2  Ch.  416 :  John  D.  Hope  &  Co.  v. 
Glendinning,  [1911]  A.  C.  419  (Scottish  case). 
Insurance  An  insurance  broker  has  a  general  lien  on  policies  effected 

er.  i^y.  j^jj^  £qj.  j^jg  commission  and  for  premiums  paid  by  him. 

Hewison  v.  Guthrie,  2  Bing.  N.  C.  755 ;  Fisher  v.  Smith,  4 
App.  Ca.  1. 
Consignee  of         A.S  to  the  lien  of  the  consignee  of  a  West  Indian  estate,  see 
Se^'"^'''''  ^<^rtrand  v.  Bavies,  31  B.  429;  Fraser  v.  Burgess,  13  Moo. 

P.  C.  314;  In  re  Leith's  Estate,  L.  E.  1  P.  C.  296. 
Factor's  A  factor  has  a  general  lien  against  his  principal  on  goods 

^''°'  or  securities  entrusted  to  him  for  sale.     Kruger  v.  Wilcox, 

Ambl.  252 ;  Brinhwater  v.  Goodwin,  Cowp.  251 ;  Frith  v. 
Forbes,  31  L.  J.  Ch.  793 ;  In  re  Pavys  Patent  Felted  Fabric  Co., 
1  Ch.  D.  631 ;  In  re  Fawcus,  3  Ch.  D.  795. 

He  does  not  cease  to  be  a  factor,  and,  as  such,  entitled  to  a 
general  lien,  because  he  is  bound  to  sell  in  the  principal's 
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name  and  at  a  price  fixed  by  the  principal.     Stevens  v.  Biller, 
25  Oh.  D.  31. 

A  packer  had  in  the  last  century,  and  probably  still  has,  a  Packer's  lien. 
general  lien.     Ex  parte  Beeze,  1  Atk.  228 ;  Green  v.  Fanner, 
4  Burr.  2214 ;  Bavill  v.  Bar  chard,  4  Esp.  53 ;  In  re  Witt,  2 
Oh.  D.  489. 

The  solicitor's  lien  on  documents  is  a  general  lien,  extending  Solicitor's 

to  all  his  bills  of  costs.     Ex  parte  Sterling,  16  Ves.  258 ;  Ex 

parte  Pemberton,  18  Ves.  282;  Ex  parte  Neshitt,  2  Sch.  &  L. 

279  ;  Bozon  v.  Bolland,  4  My.  &  C.  354 ;  Mackenzie  v.  Macintosh, 

64  L.  T.  706. 

The  lien  extends  to  all  those  items  which  are  properly  What  costs 

it  covers. 
included  in  the  bill  of  costs,  that  is,  to  all  such  claims  against 

the  client  as  the  taxing  master  has  a  right  to  moderate.     In.  re 

Taylor,  Stileman  &  Underwood,  [1891]  1  Ch.  590. 

It  does  not  extend  to  ordinary  advances  or  loans  made  by 
the  solicitor  (a),  or,  where  the  client  is  a  company,  to  costs 
incurred  before  incorporation,  though  made  by  Act  of  Parlia- 
ment a  debt  from  the  company  (6).  (a)  In  re  Taylor,  Stileman 
&  Underwood,  [1891]  1  Ch.  590;  (b)  In  re  Galland,  31  Ch. 
D.  296, 

A  solicitor  cannot  acquire  a  lien  upon  his  client's  will.  ^°  ^'^^^ 

'■  *■  papers  it 

Georges   v.    Georges,    18   Ves.    294;    Lord   v.    WormleigMon,  e^teiii!^. 
Jae.  580. 

An  official  liquidator  can  give  no  lien  on  the  file  of  pro- 
ceedings in  the  winding-up.  In  re  Union  Cement  Co.,  4 
Ch.  627. 

The  directors  of  a  company  who  employ  a  solicitor  can  give 
him  no  lien  on  such  books  as,  by  Act  of  Parliament  or  by  the 
constitution  of  the  company,  ought  to  be  kept  at  the  registered 
office  of  the  company  or  be  dealt  with  in  a  particular  way, 
e.g.  the  register  of  shareholders  or  the  minute-book.  In  re 
Capital  Fire  Assurance  Association,  24  Ch.  D.  408,  418 ;  In  re 
Anglo-Maltese  Hydraulic  Bock  Co.,  54  L.  J.  Ch.  730. 

A  solicitor  has  no  lien  on  a  deed  of  mortgage  from  his  client 
to  himself  He  holds  it,  not  as  solicitor  to  the  mortgagor,  but 
as  mortgagee.     Sheffield  v.  Eden,  10  Ch.  D  291. 
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The  solicitor's  lien  on  a  policy  of  assurance  is  not  lost  by 
his  omission  to  give  notice  of  the  lien  to  the  insurance  office. 
West  of  England  Banh  v.  Batchelor,  51  L.  J.  Ch.  199. 

A  solicitor,  by  producing  as  evidence  in  an  action  a  deed 
upon  which  he  has  a  lien,  acquires  no  lien  on  the  fund  realized 
in  the  action.     Bozon  v.  Bolland,  4  My.  &  Cr.  354. 

The  solicitor's  lien  is  available  against  the  trustee  in  bank- 
ruptcy of  the  client  (a),  or  (where  the  client  is  a  company) 
against  the  liquidator  of  the  company  (6).  The  Bankruptcy 
Act,  1883,  sect.  50  (6),  preserves  the  right  of  lien,  (a)  In  re 
Leah,  (j  Jur.  N.  S.  387.  (b)  In  re  Oxford  &  Worcester  By.  Co., 
1  Dr.  and  Sm.  728 ;  In  re  Capital  Fire  Insurance  Association, 
24  Ch.  D.  408,  420.  But  the  solicitor  has  no  lien  on  docu- 
ments acquired  by  him  after  the  winding-up  order  ;  In  re 
Bapid  Boad  Transit  Co.,  [1909]  1  Ch.  69. 

The  solicitor  of  a  person  acting  in  a  representative  capacity, 
e.gi.  as  executor,  trustee  of  a  will  or  trustee  in  bankruptcy,  has 
a  lien  against  the  estate  co-extensive  with  the  right  of  his 
client  to  indemnity  out  of  it.  Hicks  v.  Keate,  3  Jur.  1024; 
Warburton  v.  Edge,  9  Sim.  508  ;  Francis  v.  Francis,  5  D.  M. 

6  G.  108  ;  Turner  v.  Letts,  7  D.  M.  &  G-.  243  ;  Ex  parte  Yalden, 
4  Ch.  D.  129. 

The  solicitor's  lien  is  subject  to  all  rights  to  the  possession 
of  the  documents  deposited  with  him  which  are  paramount 
to  the  right  of  his  client.  March  v.  Bathoe,  Eidg.  t.  Hardw. 
256  ;  Ex  parte  Neshitt,  2  Sch.  &  L.  279 ;  Hollis  v.  Claridge,  4 
Taunt.  807 ;  Smith  v.  Chichester,  2  D.  &  War.  393  ;  Blunden  v. 
Desart,  2  D.  &  War.  405 ;  Molesworth  v.  Bobbins,  2  J.  &  Lat. 
358  ;  Pelhj  v.  Wathen,  7  Ha.  351 ;  1  D.  M.  &  G-.  16. 

The  papers  in  respect  of  which  a  lien  is  claimed  must  come 
into  the  possession  of  the  solicitor  as  solicitor  for  the  person 
against  whom  it  is  claimed.  Champemown  v.  Scott,  6  Madd. 
93;  Belly  v.  Wathen,  7  Ha.  351. 

A  solicitor  has  no  lien  on  title-deeds  of  a  client  which 
come  into  his  possession,  not  as  solicitor  of  the  client,  but  as 
assignee  of  a  mortgage  made  by  the  client.     Felly  v.  Wathen, 

7  Ha.  351,  363,  364  ;   Vaughan  v.  Vandcrstegen,  2  Drew.  409. 
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Solicitors  have  no  lien  against  a  mortgagor  on  title-deeds 
of  the  mortgaged  property  deposited  with  them  by  the 
mortgagee.     Ex  parte  Fuller,  16  Ch.  D.  617. 

But  where  title-deeds  come  into  the  possession  of  a  solicitor 
as  solicitor  for  A.,  his  lien  as  against  A.  is  not  lost  because 
he  subsequently  holds  possession  as  solicitor  for  B.  In  re 
Messenger,  3  Ch.  D.  317;  In  re  Harvey's  Estate,  17  L.  R.  Ir. 
65 ;  Be  Walker,  68  L.  T.  517.  See,  however,  Ex  parte  Quinn, 
53  L.  J.  Ch.  302. 

The  bill  of  costs  in  respect  of  which  the  deeds  are  held  Efieot  of 
must  be  due  to  the  person  who  holds  them.     Thus,  a  solicitor  in  firm, 
has  no  lien  on  deeds  delivered  to  him  for   costs   previously 
incurred  to  a  firm  of  which   he  is  a  member.      Vauglian  v. 
Vanderstegen,  2  Drew.  409. 

And  there  is  no  lien  on  papers  which  come  into  the  posses- 
sion of  a  firm  consisting  of  A.,  B.  and  C.  in  respect  of  costs 
due  from  a  client  while  the  firm  was  composed  of  A.  and  B. 
only.  In  re  Forshaw,  16  Sim.  121 ;  Felly  v.  Wathen,  7  Ha. 
351,  362. 

Where  papers  come  into  the  possession  of  a  firm  consisting 
of  A.  and  B.,  and  C.  is  subsequently  admitted,  the  firm  has 
a  lien  on  the  papers  for  costs  incurred,  both  while  the  firm 
consisted  of  A.  and  B.,  and  while  it  consisted  of  A.,  B.  and  C. 
Pellij  V.  Wathen,  7  Ha.  351,  362. 

Where  the  members  of  a  firm  of   solicitors  are  retained  Separate 

separately,  one  of  them  has  no  lien  on  papers  for  costs  due 

to  another.     In  re  Galland,  31  Ch.  D.  296. 

The  lien  can  only  be  claimed  against  the  person  who  has  Lien  only 

T        T  n      1  1      available 

retained  the  solicitor,  although  another  person  has  benefited  by  against 

the  solicitor's  exertions.   Felly  v.  Wathen,  1  D.  M.  &  Gr.  16,  26.  "^ 

Where  a  mortgage  has  been  paid  off,  the  mortgagee's 
solicitor  has  no  right  to  retain  the  title-deeds  of  the  mort- 
gaged property  as  against  the  mortgagor,  even  for  costs  due 
to  the  solicitor  from  the  mortgagee  for  work  done  relating  to 
the  mortgaged  property  pending  the  mortgage.  Hollis  v. 
Claridge,  4  Taunt.  807 ;  Wakefield  v.  Newbon,  6  Q.  B.  276 ; 
In  re  LlewelUn,  [1891]  3  Ch.  145. 

A.M.  H 
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Lien  cannot 
be  acquired 
by  neglect 
of  duty. 


Limitations 
on  right 
of  detainer. 

1.  As  to  all 
documents. 


A  solicitor  cannot  insist  on  a  lien  which  he  can  only 
acquire  by  neglect  of  duty  to  the  person  against  whom  he 
claims  it.     Macfarlane  v.  Lister,  37  Ch.  D.  88,  94. 

Where  a  solicitor  acts  for  both  mortgagor  and  mortgagee 
in  the  preparation  of  a  mortgage,  he  has  no  lien  against  the 
mortgagee  on  the  mortgage  deed,  or  title-deeds  of  the  mort- 
gaged property,  for  the  costs  of  preparing  the  mortgage. 
In  re  Bnell,  6  Ch.  D.  105 ;  In  re  Mason  &  Taylor,  10  Ch.  D. 
729. 

But  a  solicitor  acting  for  mortgagor  and  mortgagee  can 
claim  a  lien  against  the  mortgagee  on  documents  which  would 
not  normally  pass  into  the  mortgagee's  possession,  e.g.  where 
the  mortgage  is  a  floating  securitJ^  Brunton  v.  Mectrieal 
Engineering  Gorporation,  [1892]  1  Ch.  434. 

Where  the  debenture  trustees  and  the  company  employ 
separate  solicitors,  the  debenture  trustees'  solicitor  has  a  lien 
on  debenture  trust  deed  for  costs  in  relation  to  the  trust, 
although  as  between  the  debenture-holders  and  the  company 
the  company  is  bound  to  pay  the  costs ;  In  re  Bee  Estates,  Lim. 
[1911]  2  Ch.  85. 

Where  a  solicitor  prepares  a  marriage  settlement  on  the 
retainer  of  the  settlor,  the  trustees  of  the  settlement  employing 
no  independent  solicitor,  the  solicitor  has  no  lien  on  the 
settlement  against  the  trustees  for  the  costs  of  its  preparation. 
In  re  Lawranoe,  [1894],  1  Ch.  556,  not  following  Be  Gregson, 
26  B.  87. 

Where  an  infant  plaintiff  on  coming  of  age  repudiated  the 
suit,  the  solicitor  of  the  next  friend  of  the  infant  was  held 
to  have  no  lien  on  deeds  which  a  defendant  had  brought  into 
Court,  admitting  that  the  infant  was  entitled  to  their  pos- 
session.    Dunn  V.  Dunn,  7  D.  M.  &  G.  25. 

The  right  of  the  solicitor  to  withhold  documents  on  which 
he  claims  a  lien  is  subject  to  the  following  limitations : — 

1.  Where   the  client  might  be  compelled  to    produce  a 

document  for  the  benefit  of  a  third  person,  the  solicitor  cannot 

resist  production  on  the  ground  that  he  has  a  lien  for  costs 

against   his  client.      Furlong   v.  Howard,  2   Sch.   &  L.  115; 
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Brassington  v.  Brassington,  1  Si.  &  St.  455 ;  Thompson  v. 
Mosely,  5  C.  &  P.  501 ;  Hope  v.  Liddell,  20  B.  438 ;  7  D.  M.  & 
G.  331 ;  In  re  Cameron's  CoalbrooJc  Rij.  Co.,  25  B.  1 ;  Vale  v. 
Oppert,  10  Ch.  140 ;  Lewis  v.  Powell,  [1897]  1  Ch.  678. 

The  right  to  inspect  includes  the   right  to  take  copies.  What  right 
Pratt  V.  Fratt,  47  L.  T.  249 ;  not  following  Lochett  v.  Gary,  includes. 
10  Jur.  N.  S.  144. 

Sect.  27  (1)  of  the  Bankruptcy  Act,  1833,  enables  the  Bankruptcy 
Court,  on  the  application  of  the  official  receiver  or  trustee,  s.  27,  (i).' 
at  any  time  after  a  receiving  order  has  been  made  against 
a  debtor,  to  require  the  debtor's  solicitor  to  produce  any 
documents  in  his  custody  or  power  relating  to  the  debtor, 
his  dealings  or  property.  See  In  re  Toleman  &  England,  13 
Ch.  D.  885. 

Sect.  115  of  the  Companies  Act,  1862,  enables  the  Court,  Companies 

.       ,  1  n         P  •     T  Act,  ]  862, 

after  it  has  made  an  order  lor  winding  up  a  company,  to  s.  ii5. 
enforce  production  by  the  solicitor  of  the  company,  without 
prejudice  to  his  lien,  of  any  documents  in  his  custody  or  power 
relating  to  the  company.  See  In  re  South  Essex  Ustuarg  Co., 
4  Ch.  215;  In  re  Capital  Fire  Insurance  Association,  24  Ch. 
D.  408,  420. 

Where  documents  of  a  company  come  into  the  hands  of 
their  solicitor  after  the  presentation  of  the  winding-up  petition, 
but  before  the  winding-up  order,  he  will  be  ordered  to  deliver 
the  documents  to  the  liquidator  subject  to  his  lien,  if  any. 
In  re  Capital  Fire  Insurance  Association,  24  Ch.  D.  408. 

2.  Where  the  relation  of  solicitor  and  client  is  broken  off  ^-  ^^  *°. 

papers  in 

during  the  pendency  of  an  action,  the  following  rules  apply  to  an  action. 
papers  received  by  the  solicitor  in  the  course  of  and  for  the 
purpose  of  the  action. 

The  same  rules  apply  where  the  relation  of  solicitor  and 
client  is  broken  off  during  the  pendency  of  any  business 
undertaken  by  the  solicitor,  e.g.  conveyancing  business,  as 
regards  papers  of  the  client  come  into  his  hands  for  the 
purposes  of  the  business.  Baivlinson  v.  Moss,  30  L.  J.  Ch. 
797. 

(a)  Where  the  solicitor  discharges  himself,  he  will  be  ordered  (a)  Solicitor 
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discharging 
himself. 


(b)  Solicitor 
discharged 
by  client. 


to  deliver  to  the  new  solicitor  all  papers  connected  with  the 
action,  the  new  solicitor  undertaking  to  receive  them  without 
prejudice  to  the  lien  of  the  original  solicitor,  and  to  return 
them  after  the  termination  of  the  action.  Gommerell  v. 
Poynton,  1  Sw.  1 ;  Oolegrave  v.  Manley,  T.  &  E.  400 ;  Cane  v. 
Martin,  2  B.  584;  Heslop  v.  Metcalfe,  8  Sim.  622;  3  My. 
&  Cr.  183;  In  re  Rose  Marie  Gold  Mining  Go.  (1896), 
W.  N.  76. 

The  client  is  entitled  to  delivery  although  the  solicitor  dis- 
charges himself  for  good  cause,  e.g.  because  he  is  not  paid  in 
accordance  with  the  terms  of  a  contract  providing  that  he 
should  receive  payments  from  time  to  time.  Gane  v.  Martin, 
2  B.  584 ;  Wilson  v.  Emmett,  19  B.  233 ;  Eohins  v.  Goldingham, 
13  Eq.  440 ;  Bluck  v.  Levering,  35  W.  E.  232. 

The  bankruptcy  of  a  solicitor  or  firm  of  solicitors  gives  the 
client  a  right  to  delivery  of  the  papers  in  the  cause ;  but  the 
bankruptcy  of  one  partner  in  a  firm,  the  firm  remaining  solvent, 
does  not.     In  re  Moss,  35  B.  526  ;  2  Eq.  345. 

The  imprisonment  of  the  solicitor  entitles  the  client  to 
delivery  of  the  papers  relating  to  the  action.  Scott  v.  Fleming, 
9  Jur.  1085 ;  Be  Williams,  28  B.  465. 

The  dissolution  of  a  firm  of  solicitors  or  a  change  in  its 
members  entitles  the  client  to  delivery  of  papers  in  a  pending 
action.  Griffiths  v.  Griffiths,  2  Ha.  587 ;  Bawlinson  v.  Moss,  30 
L.  J.  Ch.  797. 

It  has  been  held  that  where  a  solicitor  dies  during  the 
progress  of  an  action,  his  representative  will  not  be  ordered 
to  deliver  the  papers  in  the  action  except  on  payment  of  the 
solicitor's  bill.     Bed/earn  v.  Sowerhy,  1  Sw.  84. 

(h)  Where  the  solicitor  is  discharged  by  the  client,  the 
solicitor  is  not  required,  as  a  general  rule,  either  to  produce 
for  inspection  or  to  deliver  to  the  client  papers  relating  to  the 
action.  Lord  v.  Wormleighton,  Jac.  580 ;  Bozon  v.  Bolland,  4 
My.  &  Cr.  354,  358;  Griffiths  v.  Griffiths,  2  Ha.  587,  592;  In 
re  Faithfull,  6  Eq.  325. 

The  client  is  entitled  to  delivery  even  where  he  discharges 
the  solicitor,  if  he  discharges  him  by  reason  of  the  solicitor's 
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misconduct.     Bennett  v.  Baxter,  10  Sim.  417 ;  In  re  Smith, 

4  B.  309. 

Where  the  solicitor  was  discharged  by  the  client  after  the 

passing  of  an  order  in  an  action,  the  solicitor  was  obliged  to 

produce  it  for  enrolment ;  or  if  documents  are  in  evidence  in 

an  action,  he  must  produce  them  to  enable  the  decree  to  be 

drawn  up.     Clifford  v.  Turrill,  2  De  G-.  &  Sm.  1 ;  Simmonds  v. 

G.  K  By.  Co.,  3  Ch.  797. 

(c)  Where  a  solicitor  is  retained  by  a  party  taking  repre-  (")  Solicitor 
.  ,.  ,  .„,...        ^,      retained  by 

sentative  proceedings    {e.g.   an  action   for  administering  the  person  taking 

estate  of  a  deceased  person  or  the  trusts  of  a  deed,  a  debenture  tive^rooeed- 

holder's  action,  or  a  partition  action)  and  is  subsequently  dis-  ^"^S^- 

charged,  he  cannot  retain  documents  received  by  him  during 

the  proceedings  so  as  to  interfere  with  their  due  prosecution. 

Baher  v.  Henderson,  4  Sim.  27 ;  Belaney  v.  Ffreneh,  8  Ch.  918 ; 

In  re  Boughton,  28  Ch.  D.  169 ;  Batten  v.  Wedgwood  Coal  Co., 

28  Ch.  D.  317,  320;  Hutchinson  v.  Norwood,  54  L.  T.  842; 

Boden  v.  Henshj,  [1892]  1  Ch,  101;  Gerty  v.  Mann,  29  L.  E. 

Ir.  7. 

He  will  therefore  be  ordered  to  deliver  to  the  new  solicitors 
such  of  the  documents  come  to  his  hands  during  the  progress 
of,  and  for  the  purposes  of,  the  action,  as  may  from  time  to 
time  be  required  for  the  carrying  on  of  the  jiroceedings.  In  re 
Boughton,  23  Ch.  D.  169 ;  Boden  v.  Hensby,  [1892]  1  Ch.  101. 

It  has  been  held  that,  where  the  client  becomes  bankrupt, 
his  solicitor  is  obliged  to  produce  papers  in  the  action  to  the 
solicitor  of  the  trustee  in  bankruptcy  for  the  purposes  of 
the  action.  Boss  v.  Laughton,  1  V.  &  B.  349 ;  Simmonds  v. 
G.  E.  By.  Co.,  3  Ch.  797.  See,  however.  Lord  v.  Wormleighton, 
Jac.  580,  p.  582 ;  In  re  Moss,  35  B.  526,  528. 

A  solicitor  having  a  lien  on  documents  belonging  to  the 
party  having  the  conduct  of  administration  proceedings  must, 
if  that  party  loses  the  conduct,  produce  the  documents  to  the 
person  to  whom  the  conduct  is  given ;  In  re  Haivhes,  [1898] 
2  Ch.  1. 

The  lien  of  the  town  agent  on  documents  is,  as  against  the  Lieu  of 

country  solicitor,  general.     Ward  v.  Hepple,  15  Yes.  297;  ^^  *°^=^  ^S^"^'' 
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parte  Steele,  16  Ves.  161,  164;    Bray  v.  Hine,  6   Pri.  203; 

Lawrence  v.  Fletcher,  12  Ch.  D.  858 ;  In  re  Jones  and  Boherts, 

[1905J  2  Gh.  219. 

But  the  town  agent  has  no  greater  lien  as  against  the  client 

than  the  country  solicitor  could  give  him.     He  has  no  lien, 

therefore,  against  a  client  who  has  paid  the  country  solicitor  in 

Ml.     Farewell  v.  Coker,  2  P.  W.  460 ;   Ward  v.  Eepple,  supra ; 

White  V.  Boyal  Exchange  Assurance,  1   Bing.  20;    Bicas  v. 

Stoehley,  7  C.  &  P.  587 ;   Waller  v.  Eolmes,  1  J.  &  H.  239. 
Lien  of  As  to  the  lien  of  a  parliamentary  agent,  see  Ridgway  v. 

tary  a^ent      ^«<2«'  25  L.  J.  Ch.  584 ;  and  of  a  town  clerk,  see  Bex  v.  Sanhey, 
town  clerk.     5  A.  &  E.  423 ;  Newington  Local  Board  v.  Eldridge,  12  Ch. 

Div.  349. 
Wharfinger's         A  wharfinger  has  a  general  lien  for  his  warehouse  charges 

upon  goods  in  his  possession.     Naylor  v.  Mangles,  1  Esp.  109 ; 

Moet  V.  Pichering,  8  Ch.  Div.  372. 

The  remedies  given  to  dock  companies  by  sect.  45  of  the 

Harbours,  Docks,  and  Piers  Clauses  Act,  1847  (10  &  11  Vict. 

c.  27),   have,   it  appears,   superseded   their  implied  lien  as 

wharfingers.     Dresser  v.  Bosanquet,  4  B.  &  S.  460,  486 ;  32 

L.  J.  Q.  B.  57,  374. 

A  lien  for  warehouse  rent  has  in  some  cases  been  denied, 

while  the  lien  for  wharfage  was  admitted.     Bex  v.  Humphery, 

M'Cl.  &  Y.  173 ;  Holderness  v.  Collinson,  7  B.  &  C.  212. 

The  lien  for   warehouse  rent  is  now,  however,  generally 

admitted.     Hill  v.  London  Central  Markets,  &c.,  Lim.,  102  L.  T. 

715. 

As  to  the  discharge  of  a  common  law  lien,  see  pp.  605-629 

below. 


lien. 
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CHAPTEE  VII. 

WHEN  COMMON  LAW  LIENS  DO   NOT  AEISE. 

A  LIEN,  whether  particular  or  general,  cannot  be  claimed  so 
as  to  intercept  the  performance  of  the  actual  contract  between 
the  parties,  whether  that  contract  is  express  or  is  to  be  in- 
ferred from  a  certain  course  of  dealing.  Grawshay  v.  Romfray, 
4  B.  &  A.  50 ;  Boek  v.  Gorrissen,  2  D.  F.  &  J.  434 ;  Eirchner 
V.  Venus,  12  Moo.  P.  C.  361 ;  In  re  Leith's  Estate,  L.  E.  1  P.  C. 
296  ;  Fisher  v.  Smith,  4  App.  Ca.  1 ;  London  Chartered  Banh 
of  Australia  v.  White.  4  App.  Ca.  413. 

1.  No  lien  can  arise  on  property  delivered  for  a  special  i-  ^°  ^^^"°- 

■'-■'••'  -^  on  property 

purpose,  there  being  an  implied  contract  in  such  a  case  that  delivered 

the  property  is  to  be  returned  when  the  purpose  is  effected,  purpose. 

Brandao  v.  Burnett,  12  CI.  &  F.  787 ;  Gibson  v.  May,  4  D.  M. 

&  Gr.  512 ;  Symons  v.  Mulhern,  30  W.  E.  875 ;  Stumore  v. 

Gamphell  &  Go.,  [1892]  1  Q.  B.  814. 

Where  a  client,  who  has  given  papers  to  his  solicitor  for  a  Solicitor's 

particular  purpose,  does  not  recover  them  when  the  purpose  is 

satisfied,  the  presumption  is  that  they  are  retained  subject  to 

the  solicitor's  lien.     Ex  parte  Sterling,  16  Ves.  258  ;  Golnier  v. 

Ede,  40  L.  J.  Ch.  185. 

Where  a  customer  delivered  exchequer  bills  to  his  banker  Banker's 
,  .  -^  .  .  lien 

to  be  exchanged  against  other  exchequer  bills,  which  were  to 

be  returned  to  the  customer,  it  was  held  that  the  banker  had 

no  lien,  either  on  the  original  bills  or  on  the  bills  received  in 

exchange.     Brandao  v.  Burnett,  12  CI.  &  F.  787. 

Where  a  partner  deposited  certificates  of  shares  with  his 

bankers,  charging  them  in  writing  with  his  indebtedness  in 

respect   of  his   separate   account,   and  the  shares  afterwards 

became  the  property  of  the  partnership,  it  was  held  that  the 
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Consignee's 
lien. 


bankers  had  no  lien  on  them  for  the  debt  due  on  the  partner- 
ship account.     City  Bank  Case,  3  D.  F.  &  J.  629,  638. 

As  to  stockbrokers  depositing  their  clients'  securities  at  a 
bank,  see  Mutton  v.  Peat,  [1900]  2  Ch.  79. 

Where  A.  gave  B.  an  order  to  purchase  bonds,  to  be  paid 
for  by  drafts  on  A.  and  to  be  held  at  his  disposal,  and  A.  sub- 
sequently requested  B.,  who  had  bought  the  bonds,  to  keep 
them  for  safo  custody  until  the  drafts  were  honoured,  whicli 
B.  consented  to  do,  it  was  held  that  B.  could  not  set  up  a 
general  lien  on  the  bonds.  Bock  v.  Gorrissen,  2  D.  F.  &  J. 
434. 

A  consignee,  who  has  accepted  a  consignment  with  express 
directions  to  apply  it  or  its  proceeds  in  a  particular  mode, 
cannot  set  up  his  general  lien  in  opposition  to  these  direc- 
tions.    Frith  V.  Forbes,  4  D.  F.  &  J.  409. 
2.  Property  2.  Where  property   is   made  a  security  by  virtue  of  an 

made  security  j-      ^        j  .  . 

by  express  express  contract,  there  is  a  strong  presumption  that  the  rights 
of  the  parties  were  intended  to  be  exclusively  regulated  by 
the  contract,  and  that  the  owner  of  the  property,  on  perform- 
ing his  obligations  under  the  contract,  is  entitled  to  have  the 
property  returned  to  him. 

Where  deeds  relating  to  two  properties  were  deposited 
with  a  banker,  accompanied  by  a  written  memorandum,  from 
which  it  appeared  that  the  deposit  was  for  the  purpose  of 
pledging  one  of  the  properties  to  which  the  deeds  related,  it 
was  held  that  the  banker  had  no  general  lien  upon  the  other 
property.     Wylde  v.  Radford,  33  L.  J.  Ch.  51. 

Where  a  customer  deposited  a  policy  of  life  assurance  with 
a  banker,  accompanied  by  a  memorandum  of  charge  to  secure 
overdrafts  not  exceeding  4000/.,  it  was  held  that  the  banker 
could  not  hold  the  policy  in  respect  of  the  customer's  in- 
debtedness to  him  beyond  that  amount.  In  re  Bowes,  33 
Ch.  D.  586. 

Where  bonds  were  deposited  with  a  broker  with  instruc- 
tions to  raise  a  specific  sum  upon  them,  it  was  held  that  the 
brokers  retained  their  general  lien  on  the  bonds.     Jones  v. 


Banker's 
lien. 


Broker's 
lien. 


Pepper  come,  rJ.ol^..^43J] 
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The   mere  existence   of  a   special  contract   between   the  Contract 
parties,  e.g.  a  contract  fixing  the  price,  does  not  prevent  the  ^oeg  ^0"°*^ 
lien  from  arising.    Chase  v.  Westmore,  5  M.  &  S.  180 ;  FranUin  ^^1^°'  i^®°- 
V.  Hosier,  4  B.  &  A.  341 ;  Ex  -parte  Willoughly,  16  Ch.  I).  604. 

3.  No  lien  can  arise  on  property  which,  by  contract  express  3.  No  lien 
or  implied  from  the  course  of  dealing  between  the  parties,  is  perty'isto' 
to  be  returned  to  the  owner  before  payment  of  the  amount  in  be  returned 

*-    •'  before 

respect  of  which  a  lien  might  be  claimed.     Fisher  v.  Smith,  4  payment. 
App.  Ca.  1. 

Thus,  there  can  be  no  lien  where  the  owner  of  the  chattel  Particular 
is  entitled  under  the  contract  to  resume  possession  of  it  at  any 
time  or  from  time  to  time.     Jackson  v.  Cummins,  5  M.  &  W. 
842 ;  Forth  v.  Simpson,  13  Q.  B.  680 ;  see  Allen  v.  Smith,  12 
C.  B.  N.  S.  638 ;  31  L.  J.  C.  P.  306. 

There  can  be  no  lien  where  the  contract  provides  for  giving 
credit,  or  a  time  for  payment  is  fixed,  which  may  not  arrive 
till  after  the  redelivery  of  the  chattel.  Raitt  v.  Mitchell,  4 
Camp.  146  ;  Scarf  e  v.  Morgan,  4  M.  &  W.  270. 

A  wharfinger  was  held  to  have  no  lien  upon  goods,  which,  Wharfinger's 
by  the  course  of  business  between  him  and  the  owner,  he 
parted  with  from  time  to  time,  receiving  payment  at  the  end 
of  six  months  or  at  the  end  of  every  year  for  his  dues.     Craw- 
shay  V.  Homfray,  4  B.  &  A.  50. 

Where  under  the  terms  of  a  charterparty  the  charterer  Lien  for 
gives  a  bill  of  exchange  for  the  freight,  which  does  not  mature 
till  after  the  arrival  of  the  ship,  the  master  cannot  detain  the 
goods  for  such  freight,  although  the  charterer  becomes  bank- 
rupt in  the  meantime.  Horncastle  v.  Farran,  3  B.  &  Aid. 
497 ;  Alsager  v.  St.  Eatherine's  DocJc  Co.,  14  M.  &  W.  794  ; 
Foster  v.  Colby,  3  H.  &  N.  705  ;  Tamvaco  v.  Simpson,  19  C.  B. 
N.  S.  453 ;  L.  E.  1  C.  P.  363. 
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CHAPTEE  VIII. 

EQUITABLE   LIENS. 

Theeb  is  no  distinction,  in  their  effect,  between  an  equitable 
lien  and  an  equitable  charge ;  but  the  word  "  lien  "  is  generally, 
though  not  always,  used  to  express  an  equitable  security 
which  does  not  arise  under  an  express  contract. 

The  use  of  the  word  "  lien  "  in  this  connection  is  somewhat 
misleading,  as  there  is  no  analogy  between  a  common  law 
lien,  which  is  based  on  possession,  and  which,  except  as 
modified  by  statute,  gives  merely  a  right  of  detention,  and 
an  equitable  lien,  which  is  not  based  on  possession,  and  which 
entitles  the  creditor  to  a  judicial  sale. 

vendoe's  lien. 

A   vendor  of  land  has  an  equitable  lien  upon  the  land  Vendor's 
for  so  much  of  his  purchase-money  as  is  unpaid  at  the  time  unpaid 
fixed  for  the  completion  of  the  contract.     Hearle  v.  Botelers,  '^g^^^'^' 
Gary,  35 ;  Ghapnan  v.   Tanner,  1  Vern.,   267 ;   Mackreth  v. 
Symmons,  15  Yes.   329;  Lysaght  v.   Edivards,  2  Ch.  D.  499, 
506 ;  Kettlewell  v.  Watson,  26  Ch.  D.  501. 

This  lien  is  an  equitable  charge  on  the  land,  and  is  avail- 
able, against  third  persons  having  notice ;  Maohreth  v.  Symmons, 
15  Ves.  329,  350. 

The  lien  extends  to  copyholds  ( Winter  v.  Lord  Anson,  3 

Euss.  488,  492),  to  patents  (Dansk  Behylriffel,  &c.,  v.  Snell, 

[1908]  2  Ch.  127),  and  to  personal  estate  generally  (Davies 

V.    Thomas,    [1900]    2   Ch.   462,    468;   In  re   Studey,  [1906] 

1  Ch.  67). 
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Vendor  to 

railway 

company. 


As  to  the  lien  of  an  unpaid  vendor  of  chattels,  see  above, 
p.  91. 

A  lessor,  who  grants  a  lease  in  consideration  of  rent  and  a 
premium,  has  a  lien  for  the  premium  unpaid.  Elliot  v. 
Edwards,  3  B.  &  P.  181 ;  Shepheard  v.  Beetham,  6  Ch.  D.  597. 

Where  a  legacy  is  given  to  A.  on  condition  that  he  conveys 
land  to  B.,  who  is  a  residuary  legatee  and  executor,  and  A. 
conveys  the  land,  he  has  no  lien  upon  it  for  the  legacy. 
Barker  v.  Barker,  10  Eq.  438. 

A  vendor  of  land  to  a  railway  company  has  a  lien  on  the 
land  for  the  unpaid  purchase-money.  Walker  v.  Ware,  Hadham 
<£  Buntmgford  By.  Co.,  1  Eq.  195  ;  Wing  v.  Tottenham  &  HamiJ- 
stead  Junction  By.  Co.,  3  Ch.  740. 

The  vendor's  lien  against  a  railway  company  extends  to 
money  payable  as  compensation  for  severance  (Walker  v. 
Ware,  Hadham  &  Buntingford  By.  Co.,  1  Eq.  195),  damages 
for  non-construction  of  accommodation  works  {Earl  St.  Ger- 
mans V.  Crystal  Palace  By.  Co.,  11  Eq.  568),  and  the  costs  of  a 
suit  for  specific  performance  {Bishop  of  Winchester  v.  Mid- 
Hants  By.  Co,  5  Eq.  17),  but  not  to  the  vendor's  costs  of 
arbitration  when  payable  by  the  company  {Earl  Ferrers  v. 
Stafford  di  Uttoxeter  By.  Co.,  13  Eq.  524). 

It  is  doubtful  whether  a  railway  company  selling  super- 
fluous lands  can  enforce  a  lien  for  the  unpaid  purchase-money. 
In  re  Thachwray  <&  Young's  Contract,  40  Ch.  D.  34. 

The  Court  has  jurisdiction  to  declare  a  lien  for  instalments 
of  purchase-money  which,  under  the  terms  of  the  contract, 
are  not  yet  due.  Nives  v.  Nives,  1 5  Ch.  D.  649. 
No  lien  where  The  contract  between  the  parties  may  show  an  intention 
f,°r^P^,'irl'tr  ttat  the  vendor  should  have  no  lien.  Where  the  consideration 
for  the  sale  is  not  money,  but  a  security  to  be  given  by  the 
purchaser  for  the  payment  of  money,  the  vendor,  if  he  gets 
the  security,  gets  the  consideration  that  he  bargained  for, 
and  cannot  claim  in  addition  a  lien  for  the  money,  the  pay- 
ment of  which  is  secured  to  him.  Winter  v.  Anson,  1  Si.  & 
St.  434 ;  3  Euss.  488  ;  Parrott  v.  Sweetland,  3  My.  &  E.  655 ; 

Buchland  v.  Pochnell,  13  Sim.  406:  Dixon  v.  Gay  fere,  21  B. 
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118 ;  1  De  G-.  &  Jo.  655 ;  In  re  Albert  Life  Assurance  Go., 
11  Eq.  164,  179  ;  Be  London  &  Lancashire  Paper  Mills  Co.,  58 
L.  T.  798. 

Thus,  where  the  consideration  expressed  in  the  agreement 
for  sale  was  the  transfer  into  the  name  of  the  vendor  of  so 
much  long  annuities  as  would  produce  lOOZ.  per  annum,  and 
the  purchaser  agreed  that,  in  case  the  market  value  of  the 
stock  so  to  be  transferred  should  not  rise  within  two  years  to 
2200^.,  he  would  pay  the  vendor  that  sum  on  having  a  re- 
transfer  of  the  stock,  it  was  held  that  the  vendor  had  no  lien 
for  the  difference  between  the  market  value  of  the  stock  and 
22001.     Nairn  v.  Prowse,  6  Ves.  752. 

But  the  vendor  does  not  necessarily  lose  his  lien  by  taking 
a  mortgage  for  the  unpaid  purchase-money  ;  Wilson  v.  Kelland, 
[1910]  2  Ch.  306. 

Where  the  conveyance  was  made  in  consideration  of  the  Where 

■^  .  .  consideration 

purchaser  entering  into  covenants  for  paying  an  annuity  of  is  annuity. 
QOl.  to  the  vendor  during  his  life,  and,  if  the  vendor  should 
marry,  the  sum  of  3000Z.  to  the  persons  therein  mentioned  (a), 
and  where  a  conveyance  was  made  in  consideration  of  two 
several  annuities  having  been  granted  to  the  vendor  (h),  it 
was  held  that  there  was  no  lien,  (a)  Clarke  v.  Boyle,  3  Sim. 
499 ;  (&)  Buckland  v.  Poehnell,  13  Sim.  406. 

Where  the  consideration  was  the  grant  of  an  annuity  for 
three  lives  to  be  secured  by  bond,  it  was  held  that  there  was  no 
lien  for  the  annuity,  the  ground  being  that  the  parties  could 
not  have  intended  to  subject  the  estate  to  a  burden  which  could 
not  be  got  rid  of  for  so  long.  Dixon  v.  Gat/fere,  21  B.  118  ; 
1  De  G.  &  Jo.  655  ;  see  Machreth  v.  Symmons,  15  Ves.  329. 

The  vendor  has  been  held  in  several  cases  to  have  a  lien 
where  the  consideration  was  an  annuity  for  his  own  life. 
Tardiffe  v.  Scruglian,  cit.  1  B.  C.  C.  423 ;  Bemington  v.  Deve- 
rall,  2  Anst.  550 ;  Matthew  v.  Bowler,  6  Ha.  110. 

Where  land  was  agreed  to  be  sold  to  a  railway  company 
at  and  subject  to  an  annual  rent-charge  and  royalties,  it  was 
held  that  the  vendor  had  no  lien  for  arrears  of  the  rent-charge. 
Jersey  v.  Briton  Ferry  Floating  Booh  Co.,  7  Eq.  409. 
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Where  Where  the  conveyance  was  expressed  to  be  in  consideration 

is  bond.  of  3000Z.  advanced  upon  the  terms  expressed  in  a  bond,  and 

the  endorsed  receipt  was  for  a  bond  for  3000Z.,  being  the  full 
consideration  expressed  to  be  given  by  the  purchaser,  it  was 
held  that  there  was  no  lien.  Parrott  v.  Sweetland,  3  My  & 
K. 655. 

Where  the  consideration  was  expressed  lo  be  a  specified 
sum,  and  it  was  agreed  that  the  sum,  with  interest,  should  be 
secured  by  the  purchaser's  bond,  and  should  remain  so  secured 
during  the  vendor's  life  on  regular  payment  of  interest,  it 
was  held  that  the  lien  remained.  Winter  v.  Anson,  3  Euss.  488. 
And  where  a  railway  company  agreed  to  give  the  vendor 
cash  or,  at  the  option  of  the  company,  such  securities  as 
should  be  agreed  on,  and  the  company  gave  him  their  bond, 
it  was  held  that  the  lien  remained.  Pell  v.  Midland  &  South 
Wales  By.  Co.,  17  W.  E,  506. 

Where  the  consideration  for  a  sale  to  a  limited  company 
was  expressed  to  be  6000Z.,  to  be  paid  as  thereinafter  men- 
tioned, namely,  50  per  cent,  of  the  proceeds  of  sale  of  shares 
and  50  per  cent,  upon  all  borrowed  capital  until  the  payments 
amounted  to  6000/.,  it  was  held  that  there  was  no  lien.  In  re 
Brentwood  Brick  Co.,  4  Ch.  D.  562,  distinguishing  Gore  & 
Bur  ant's  Case,  2  Eq.  349. 

The  form  of  the  deed  of  conveyance  does  not  conclude  the 
parties.  Where  the  consideration  was  expressed  to  be  150/. 
paid,  and  the  purchaser's  acceptance  for  300/.  at  three  months, 
it  was  held  upon  the  evidence  that  the  vendor  executed  the 
conveyance  upon  the  faith  of  having  the  300/.  secured  by 
mortgage,  and  that  he  retained  his  lien  for  that  amount. 
Frail  v.  Ellis,  16  B.  350. 

The  vendor's  lien  has  priority  over  a  floating  charge 
previously  given  by  the  purchasing  company.  Wilson  v. 
Kelland,  [1910]  2  Ch.  306. 

The  vendor's  lien  extends  not  only  to  principal  but  also 
to  interest  from  the  time  the  lien  comes  into  existence  ;  In  re 
Stueley,  [1906]  1  Ch.  67. 
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Puechasek's  Lien. 

Where  a  contract  for  sale  of  land  ffoes  off  without  any  Purchaser's 

default  of  the  purchaser,  he   is  entitled  to   a   lien   on   the  chase°mone"y 

vendor's   interest  in  the  land   for   all  sums   paid  under  the  l"^?™^*"'^®^^ 

■■-  paid. 

contract  on  account  of  purchase-money,  with  interest  thereon 
at  four  per  cent.  Burgess  t.  Wheats,  I  Ed.  177,  211 ;  Wythes 
Y.  Lee,  3  Drew.  396  ;  on  appeal,  2  Jur.  N.  S.  130  ;  Westmaeott 
V.  Bohins,  4  D.  F.  &  J.  390,  399  ;  Bose  v.  Watson,  10  H.  L.  C. 
672 ;  Aheraman  Ironworks  v.  WioJcens,  4  Ch.  101 ;  Bodger  v. 
Harrison,  [1893]  1  Q.  B.  161. 

Similarly,  in  the  case  of  a  contract  for  sale  of  a  reversionary 
interest  in  personalty  ;  Levy  v.  Stogdon,  [1898]  1  Ch.  478  (on 
appeal,  [1899]  1  Ch.  5). 

The  purchaser  has  a  lien  for  his  deposit  where  he  puts  an 
end  to  the  contract  under  a  power  therein  contained ;  Whit- 
Iread  &  Go.  v.  Watt,  [1902]  1  Ch.  885. 

A  purchaser  through  whose  default  the  contract  is  aban- 
doned has  no  lien  for  his  deposit  or  the  instalments  of  pur- 
chase-money paid  by  him ;  Binn  v.  Grant,  5  De  G.  &  Sm. 
451;  Cornwall  y.  Henson,  [1899]  2  Ch.  710;  [1900]  2  Ch.  298. 

If  the  purchaser  or  any  one  claiming  through  him  [e.g. 
a  receiver  of  the  purchaser's  interest  under  the  contract  of 
sale)  wishes  to  enforce  the  lien  he  must  submit  to  perform 
the  contract ;  Bidout  v.  Fowler,  [1904]  1  Ch.  658,  663  (on 
appeal,  [1904]  2  Ch.  93). 

The  lien  extends  to  sums  paid  under  the  contract  as  interest 
on  the  unpaid  balance  of  purchase-money  (a),  and  to  the  costs 
of  a  suit  for  specific  performance  (h).  {a)  Bose  v.  Watson,  10 
H.  L.  C.  672.  (&)  Middleton  v.  Magnay,  2  H.  &  M.  283 ; 
Turner  v.  Marriott,  8  Eq.  744. 

Where  a  good  title  was  not  shown  to  property  contracted 
to  be  sold,  the  Court,  on  a  summons  under  the  Vendor  and 
Purchaser  Act,  charged  the  purchaser's  costs  of  the  summons, 
including  the  costs  of  investigating  the  title,  on  the  vendor's 
interest  in  the  property.  In  re  Yeilding  &  Westhrook,  81 
Ch.  D.  344. 
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The  lien  of  the  purchaser  who  pays  in  advance  arises  at 
the  time  when  the  contract  of  sale  becomes  incapable  of  per- 
formance.    Bodger  t.  Harrison,  [1893]  1  Q.  B.  161. 
Purchaser  of         The  purchaser  of  an  unfinished  ship,  to  be  completed  by 
ship.  the  vendor  under  a  contract  by  which  an  advance  made  to 

the  vendor  was  to  be  taken  as  part  payment  of  the  purchase- 
money,  was  given  a  lien  for  the  advance  as  against  the  trustee 
in  bankruptcy  of  the  vendor.     Swainston  v.  Clay,  4  G-iff.  187 ; 
3  D.  J.  &  S.  559,  569. 
Partner  A  partner,  entitled  to  rescind  the  contract  of  partnership, 

resoind    °      ^^^  *  ^^^"^  ^'^^  ^^^  price  paid  by  him  for  his  share  in  the 
partnership,    partnership  upon  the  surplus  assets  of  the   partnership,  after 
satisfying  the  partnership  debts  and  liabilities.     Myoock  v. 
Beatson,  13  Oh.  D.  384. 

The  lien  of  a  purchaser  who  pays  in  advance,  is  an  equi- 
table charge  on  the  vendor's  interest  in  the  land,  giving  pre- 
cisely the  same  rights  as  an  equitable  charge  arising  under  a 
contract.  Bose  v.  Watson,  10  H.  L.  C.  672 ;  Shatv  v.  Foster, 
L.  E.  5  H.  L.  321,  333. 

Paetnee's  Lien  and  Similae  Liens. 

Partner's  lien        A  partner,  on  the  dissolution  of  the  partnership,  has  a  lien 

assets^^  "^      °^  t^®  surplus  assets  for  whatever  is  due  to  him  from  his 

co-partner  in  respect  of  the  partnership.     Fx  parte  King,  17 

Ves.  115;  Kelly  v.  Hutton,  3  Ch.  703;  My  cock  v.  Beatson,  13 

(m.  D.  384 ;  Binncy  v.  Mutrie,  12  App.  Ca.  160,  165. 

Similarly,  the  executors  of  a  deceased  partner  have  a  lieu  ; 
In  re  Bourne,  [1906]  2  Ch.  427. 

This  lien  is  postponed  to  a  mortgage  by  the  surviving 
partner  unless  the  mortgagee  has  notice  that  the  mortgage  is 
not  made  for  the  purpose  of  realizing  the  assets  ;  In  re  Bourne, 
[1906]  2  Ch.  427. 

The  lien  is  confined  to  the  assets  of  the  partnership  existing 
at  the  date  of  the  dissolution.     Payne  v.  Hornhy,  25  B.  280. 

In  the  absence  of  special  contract,  a  company  has  no  lien 
on  the  shares  of  a  member  for  a  debt  due  from  him  to  the 
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company.     PinJcett  t.    Wright,  2  Ha.  120,  130 ;  In  re  Kings- 
town Yacht  CM,  21  L.  R.  Ir.  199. 

A  company  under  the  Companies  Acts  is  generally  given  Lien  of  oom- 
by  its  articles  of  association  a  lien  on  any  shares  for  all  ita  articles  of 
moneys  due  to  the  company  from  the  shareholder,  either 
alone  or  jointly  with  any  other  person.  Such  a  lien  is  in 
effect  an  equitable  charge  arising  from  express  contract.  In 
re  General  Exchange  Bank,  6  Ch.  818 ;  Everitt  v.  Automatic 
Weighing  Machine  Co.,  [1892]  3  Ch.  506. 

Sums  received  by  a  shareholder  in  respect  of  his  shares  on 
a  sale  of  the  assets  in  a  winding-up  are  subject  to  the  lien. 
In  re  General  Exchange  Banh,  6  Oh.  818. 

A  company  which  by  its  original  articles  has  a  lien  for  a 
debt  of  a  member  on  the  shares  of  the  member  not  fully  paid 
up,  can  by  altering  its  articles  give  itself  a  lien  on  a  member's 
fully  paid  shares,  and  such  articles  have  a  retrospective  effect ; 
Allen  V.  Gold  Reefs  of  W.  Africa,  Lim.,  [1900]  1  Ch.  656. 

Powers  given  by  the  articles  to  a  company  of  forfeiting  Power  of 
shares  for  non-payment  of  debts  due  from  the  shareholder,  or  refusing  to 
of  refusing  to  transfer  the  shares  of  an  indebted  shareholder,  tf'^iisfer 

_^  snares. 

do  not  give  the  company  an  equitable  charge  on  the  shares. 
In  re  Bunlop,  21  Ch.  D.  583. 

There  is  no  difference  between  a  "  lien  "  and  a  "  first  and  "  First  and 
paramount  lien."     A  company  which  has  a  first  and  paramount  Uen." 
lien  has  no  priority  over  a  mortgagee  of  shares  for  advances 
made  to  the  shareholder  after  notice  of  the  mortgage.     Brad- 
ford Banking  Go.  v.  Briggs,  12  App.  Ca.  29. 

Where  a  company  had  a  lien  for  all  moneys  due  to  them.  Lien  for 
and  they  discounted  bills  of  exchange  at  three  months,  it  was  ■<  due." 
held  that  the  amount  of  the  bills  became  due  when  they  were 
discounted.     In  re  London  Banking  Go.,  34  B.  332. 

Where  a  company  had  a  lien  for  all  moneys  due  to  them 
from  a  member,  and  a  power  to  sell  any  shares  registered  in 
the  name  of  such  debtor,  it  was  held  that  due  meant  payable. 
In  re  Stockton  Malleable  Iron  Go.,  2  Ch.  D.  101.    - 

The  company  has  a  lien  for  a  debt  of  a  registered  share-  Lien  where 
holder,  incurred  after  the  registration  of  the  shares,  although  jg  trustee. 
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lie  is  only  trustee  ofithem.     New  London  &  Brazilian  Bank  v. 
BrocMehanJc,  21  Ch.  D.  302. 

A  company  cannot  claim  a  lien  for  a  debt  incurred  by  the 

shareholder  after  the  company  knew  that  he  was  a  trustee; 

Rearden  v.  Provincial  Bank  of  Ireland,  [1896]  1  I.  E,  532,  and 

see  Bradford  Banking  Co.  y.  Brings,  12  App.  Ca  29. 

^ht'^"^  ^T  ■^  company  has  no  lien  for  a  debt  due  from  a  cestui  que 

cestui  que       trust  of  the  shares.     In  re  Perkins,  24  Q.  B.  D.  613. 

A  company  had  a  lien  on  shares  for  debts  due  from  the 
shareholder  alone  or  jointly  with  any  other  person.  Shares 
standing  in  A.'s  name  became  property  of  a  partnership,  of 
which  A.  was  member,  and  which  subsequently  incurred  a 
debt  to  the  company.  It  was  held  that  the  company  could 
not  prove  against  the  joint  estate  of  the  partnership  without 
deducting  the  value  of  the  shares,  although  they  had  no 
notice,  when  the  debt  was  incurred,  that  the  shares  were 
partnership  property.     In  re  Collie,  3  Ch.  D.  481. 

A  transferee  of  shares  upon  which  a  company  stops  the 
dividend  in  order  to  satisfy  its  lien  against  the  transferor  is 
only  entitled  to  rank  as  an  ordinary  creditor  upon  the  trans- 
feror's estate.  In  re  M'Murdo,  8  T.  L.  E.  507,  W.  N.  (1892) 
73. 

The  company  is  not  entitled  on  registering  a  transferee 
or  person  to  whom  shares  are  transmitted  to  enter  a  memo- 
randum on  the  register  or  on  the  share  certificate  of  the 
company's  claim  to  a  lien ;  In  re  W.  Key  &  Son,  Lim.,  [1902] 
1  Ch.  467. 

Sect  23  (2)  of  the  Industrial  and  Provident  Societies  Act, 
1893  (56  &  57  Vict.  c.  39),  gives  to  a  society  registered  under 
the  Act  a  lien  on  a  member's  shares  for  his  debt  to  the  society ; 
In  re  Gimivr-y-Gweithyr  Society,  [1901]  2  K.  B.  477. 

A  lien  on  shares  is  a  "  security  "  within  a  clause  in  the 
articles  authorizing  the  directors  to  lend  with  security ;  In  re 
National  Bank  of  Wales,  [1899]  2  Ch.  629. 
Contractors.  Contractors  who  have  expended  money  in  part  performance 
of  a  contract  for  making  a  railway  and  who  subsequently, 
owing  to  the  default  of  the  other  party  to  the  contract,  decline 
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to  carry  it  out,  have  no  lien  for  their  expenditure  on  a  fund 
appropriated  under  the  contract  for  making  payments  to  them 
on  events  which  have  not  arrived ;  Wilson  v.  Church,  13  Oh. 
D.  1. 

Lien  of  Beneficiaries  under  a  Trust. 

An  equitable  lien  may  arise  from  the  right  of  a  cestui  que 
trust  to  follow  trust  funds. 

1.  Where  a  trustee  has  mixed  trust  funds  with  his  own,  the  l-  Trustee 

mixing  trust 

cestui  que  trust  is  entitled  to  a  charge  on  the  aggregate  mass  funds  with 
for  the  amount   of  the   trust  funds   so    misapplied.     In   re 
KnatchluWs  Estate,  13  Ch.  D.  696,  709. 

Thus,  where  a  trustee  expends  trust  funds,  together  with 
money  of  his  own,  in  the  purchase  of  lands  {a),  or  of  post  obit 
securities  (&),  the  cestui  que  trust  is  entitled  to  a  charge  on  the 
property  purchased  to  the  extent  of  the  trust  funds  applied. 
{a)  Leivis  v.  Madochs,  17  Ves.  48,  57 ;  Price  v.  BlaJcemore,  6 
B.  507 ;  Scales  v.  Baker,  28  B.  91 ;  Hopper  v.  Gonyers,  2  Eq. 
549 ;  Cave  v.  Gave,  15  Ch.  D.  639 ;  In  re  Pumfrey,  22  Ch.  D. 
255 ;  In  re  Vernon,  Ewens  &  Co.,  32  Ch.  D.  165  ;  33  Ch.  D. 
402.     (S)  Earford  v.  Lloyd,  20  B.  310. 

The  onus  lies  on  the  trustee  of  showing  how  much  of  his 
own  property  went  into  the  mass.  Lupton  v.  White,  15  Ves. 
482 ;  Frith  v.  Gartland,  2  H.  &  M.  417. 

The  cestui  que  trust  is  also  entitled  to  the  excess  in  value 
of  the  purchased  property  over  the  actual  purchase-money, 
Phaijrer.  Peree,  3  Dow,  116;  In  re  Pumfrey,  22  Ch.  D.  255. 

The  right  of  the  cestui  que  trust  is  an  equitable  estate  in 
the  land,  and  not  merely  a  right  of  suit  in  equity.  Cave  v. 
Cave,  15  Ch.  D.  639. 

This  rule  is  not  confined  to  trustees,  but  applies  to  all  Eule  applies 
persons  in  a  fiduciary  position,  e.g.  agents,  bailees,  collectors  in  fiduciary 
of  rents,   dealing  with  the   property  of  the  person  towards  position. 
whom  they  stand  in  that  position.     In  re  Enatohhull's  Estate, 
13  Ch.  D.  696 ;  Harris  v.  Tnmian,  7   Q.  B.  D.  340 ;  9  Q.  B. 
D.   264 ;    Mew  Zealand   &   Australian  Land  Co.  v.  Watson,  9 

Q.  B.  D.  374 ;  Lyell  v.  Kennedy,  14  App.  Ca.  437,  457. 
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misapplying 
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receiving 

bribes. 


2.  Trustee 
making 
improper 
investment. 


3.  Impound- 
ing equitable 
interest  of 
trustee  in 
trust 
property. 


A  stockbroker  employed  to  sell  stock  is  probably  in  a 
fiduciary  position  to  his  customer.  Taylor  v.  Plumer,  3 
BI.  &  S.  562 ;  Ex  parte  Goohe,  4  Oh.  D.  123. 

Where  a  solicitor  represents  to  his  client,  from  whom  he 
has  received  money  for  investment  generally,  that  it  is  invested 
in  a  particular  security,  he  becomes  a  trustee  for  the  client  of 
any  interest  which  he  has  in  the  security.  Middleton  v. 
FoJlock,  4  Gh.  D.  49  ;  Harpham  v.  Shaokloch,  19  Oh.  D.  207 ; 
In  re  Vernon,  Ewens  &  Co.,  33  Ch.  D.  402;  In  re  Bicliards, 
45  Ch.  I).  589. 

Where  a  solicitor  employs  moneys  of  his  client  in  paying 
off  a  mortgage  on  the  solicitor's  estate,  the  client  has  a  charge 
on  the  estate  for  the  moneys  employed.  Hopper-  v.  Gonyers, 
2  Eq.  549  ;  Be  Crowdij,  46  L.  T.  71. 

Where  an  agent  employed  to  buy  goods  receives  bribes 
from  vendors,  he  does  not  become  a  trustee  of  the  moneys  so 
received  for  his  principal,  although  the  principal  can  recover 
them  by  action.     Lister  &  Go.  v.  Stnlhs,  45  Ch.  D.  1. 

2.  Where  a  trustee  makes  an  improper  investment  of  trust 
funds,  the  cestui  que  trust  can  either  adopt  or  repudiate -the 
investment.  If  he  repudiates  it,  he  has  a  lien  on  the  property 
produced  by  the  investment  for  the  amount  of  the  trust  funds 
invested.  Francis  v.  Francis,  5  D.  M.  &  G.  108,  120  ;  Trevillian 
V.  Mayor  of  Exeter,  5  D.  M.  &  G.  828,  834 ;  In  re  Whiieley,  33 
Ch.  D.  347,  354. 

3.  Where  a  trustee  misappropriates  trust  money  and  has  an 
equitable  interest  under  the  trust-deed,  the  Court  will  not 
allow  him  to  receive  any  part  of  the  trust  property  in  which 
he  is  equitably  interested  until  he  has  made  good  his  default 
as  trustee.     Li  re  Brown,  32  Ch.  D.  597. 

This  rule  extends  to  interests  in  the  trust  property  taken 
by  the  trustee  as  next  of  kin  of  an  intestate,  or  purchased  by 
him.  Brandon  v.  Brandon,  3  De  G-.  &  Jo.  5'_'4  ;  Jacubs  v. 
Bylance,  17  Eq.  341 ;  Doering  v.  Doering,  42  Ch.  D.  203. 

The  right  to  retain  the  beneficial  interest  of  a  trustee  to 
satisfy  a  breach  of  trust  committed  by  him  may  be  enforced 
against  a  purchaser  for  value  without  notice  from  the  trustee. 
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and  it  may  be  enforced  in  respect  of  a  breach  of  trust  com- 
mitted after  the  purchase.  Priddy  v.  Bose,  3  Mer.  86,  104 ; 
Morris  v.  Livie,  1  Y  &  C.  0.  380 ;  Barnett  v.  Sheffield,  1  D.  M. 
&  G.  371 ;  Doering  v.  Doering,  42  Ch.  D.  203. 

Where  a  trustee  has  under  the  instrument  creating  the  Legal  interest 
trust  a  legal  interest,  which  is  not  bound  by  the  trust  at  all,  impended. 
a  Court  of  Equity  has  no  power  to  lay  hold  of  that  legal 
interest,  or  to  assert  anything  in  the  nature  of  a  lien  or  charge 
upon  it  in  order  to  recoup  the  breach  of  trust.  Ex  parte 
Barff,  De  G.  613 ;  Eglert  v.  Butter,  21  B.  560 ;  Fox  v.  Buckley, 
3  Oh.  D.  508 ;  see  In  re  Brown,  32  Ch.  D.  597. 

4.  The  Trustee  Act,  1893  (56  &  57  Vict.  c.  53),  sect.  45,  i.  impound- 
enables  the  Court,  where  a  trustee  commits  a  breach  of  trust  o'fbeneflciary. 
at  the  instigation,  or  request,  or  with  the  consent  in  writing 
of  a  beneficiary,  notwithstanding  that  the  beneficiary  is  a 
married  woman  entitled  for  her  separate  use  and  restrained 
from  anticipation,  to  impound  all  or  any  part  of  the  interest 
of  the  beneficiary  in  the  trust  estate  by  way  of  indemnity  to 
the  trustee. 

In  order  to  bring  a  case  within  the  section,  the  cestid  que 
trust  must  instigate,  or  request,  or  consent  in  writing  to  some 
act  or  omission  which  is  itself  a  breach  of  trust,  and  not  to 
some  act  or  omission  which  only  becomes  a  breach  of  trust  by 
reason  of  want  of  care  on  the  part  of  the  trustee.  In  re 
Somerset,  [1894]  1  Ch.  231. 

The  words  "in  writing"  in  this  section  apply  only  to 
"  consent."  Griffith  v.  Hughes,  [1892]  3  Ch.  105 ;  In  re  Somerset, 
[1894]  1  Ch.  231,  265. 

The  right  may  be  enforced  against  the  assignee  of  a  benefi- 
ciary under  an  assignment  made  before  the  order  of  the  Court 
is  obtained.     Bolton  v.  Curre,  [1895]  1  Ch.  544. 

As  to  the  exercise  of  the   judicial   discretion   where   the  Impounding 
beneficiary  is  a  married  woman,  see  Mara  v.  Manning,  2  J.  &  married 
Lat.  811 ;  Sawyer  v.  Sawyer,  28  Ch.  D.  595 ;  Richetts  v.  Bicletts,  ^™™'^°- 
64  L.  T.  263  ;  Griffith  v.  Hughes,  [1892]  3  Ch.  105 ;  Bolton  v. 
Gurre,  [1895]  1  Ch,  544.     In  the  three  last  cases  she  was  also 
restrained  from  anticipation. 
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As  to  the  right  to  indemnity  of  a  trustee  who  has  concurred 
with  his  co-trustee  in  a  breach  of  trust,  where  the  co-trustee 
is  also  a  cestui  que  trust,  see  Ghillingworth  v.  Chambers,  [1896] 
1  Ch.  685. 

5.  Where  a  tenant  for  life  has  failed  to  keep  down  the 
interest  on  mortgages  affecting  the  inheritance,  the  remainder- 
man has  a  lien  on  his  life  estate  (apparently,  even  where  it  is  a 
legal  estate)  for  the  deficiency.  Waring  t.  Coventry,  2  M.  & 
K.  406 ;  Ooote  v.  O'Reilly,  IJ.  &  Lat.  455. 


Lien  of 
trustee  on 
trust 
property. 


Tenant  for 
life  renewing 
leaseholds. 


Liens  aeising  from  Eight  of  Indemnity. 

A  trustee  has  a  right  to  indemnity  out  of  the  trust  fund, 
and  to  a  lien  upon  it,  for  expenses  properly  incurred  by  him 
in  the  execution  of  his  trust  and  the  preservation  of  the  fund. 
For  instance,  he  has  a  lien  on  policy-moneys  of  which  he  is 
trustee  for  premiums  paid  by  him.     A.  G.y.  Mayor  of  Norwich, 

2  My.  &  Cr,  406,  424 ;  Morison  v.  3Iorison,  7  D.  M.  &  G.  214 ; 
In  re  Leslie,  23  Ch.  D.  552,  560  ;  Staniar  v.  Evans,  34  Ch.  D. 
470,  477 ;  Sewell  v.  Bishopp,  62  L.  J.  Ch.  985 ;  In  re  Pearce, 
[1909]  2  Ch.  491,  503,  Governors  of  St.  Thomas's  Hospital  v. 
Richardson,  [1910]  1  K.  B.  271. 

Costs,  charges,  and  expenses,  in  respect  of  which  he  has  a 
lien,  include  costs  incurred  to  solicitors,  although  statute- 
barred,  and  whether  the  trustee  has  or  has  not  yet  paid  them. 
Budgett  v.  Budgetf,  [1895]  1  Ch.  210. 

A  tenant  for  life  of  leaseholds  who  renews  the  leaseholds 
or  purchases  the  reversion  is  a  constructive  trustee  of  the 
renewed  lease  or  the  reversion  for  the  benefit  of  those  who 
claim  under  the  settlement.  He  is  therefore  entitled  to  a  lien 
upon  the  renewed  lease  (a),  or  the  reversion  (6),  for  so  much 
of  the  purchase-moneys  as  represents  expenditure  of  which  the 
remaindermen  have  the  benefit,  (a)  Nightingale  v.  Lawson,  1 
B.  C.  C.  440 ;  White  v.  White,  9  Ves.  554 ;  Giddings  v.  Giddings, 

3  Euss.  241 ;  Bradford  v.  Brownjohn,  3  Ch.  711 ;  In  re  Bane- 
lagh's  Will,  26  Ch.  D.  590.  (&)  Fhilllps  v.  Phillips,  29  Cb. 
D.  673. 
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A  trustee,  who  spends  money  of  his  own  and  money  be- 
longing to  the  trust  in  buying  property  which  is  within  the 
terms  of  the  trust,  is  entitled  (subject  to  the  right  of  the  bene- 
ficiaries to  have  the  trust  funds  replaced)  to  a  lien  on  the 
property  for  his  own  expenditure.  Any  profit  on  the  trans- 
action goes  to  the  trust.  Mathias  v.  Mathias,  3  Sm.  &  Giff. 
552 ;  In  re  Pumfrey,  22  Ch.  D.  255. 

A  trustee  upon  trust  to  raise  money  by  mortgage  has  no 
lien  on  the  estate  for  his  costs  of  getting  a  transfer  of  the 
mortgage,  though  the  original  mortgagees  are  threatening  to 
call  in  the  money.     Sewell  v.  Bishopp,  62  L.  J.  Ch.  615. 

The  trustees  of  a  voluntary  settlement,  which  is  avoided  Trustees 
under  the  bankruptcy  law,  have  a  lien  on  the  trust  funds  for  settlement 
their  costs  of  an  unsuccessful  action  by  the  settlor  to  set  aside 
the  settlement  on  the  ground  of  undue  influence  (a),  but  not 
for  their  costs  of  defending  the  settlement  against  the  trustee 
in  bankruptcy  (h).  (a)  In  re  Holden,  20  Q.  B.  D.  43.  (6) 
Elsey  V.  Cox,  26  B.  95 ;  Ex  parte  Russell,  19  Ch.  D.  588 ;  see 
Button  V.  Thompson,  23  Ch.  D.  278. 

The  trustee  of  a  settlement  which  is  void  ab  initio,  e.g.,  as  Trustee  of 
being  an  act  of  bankruptcy,  has  no  lien  upon  the  trust  funds  settlement, 
for  expenses  incurred  in  relation  to  the  trust.    Smith  v.  Dresser, 
1  Eq.  651. 

An  executor  carrying  on  business  under  the  terms  of  the  Lien  of 
testator's  will  is  entitled  to  be  indemnified  for  expenses  properly  carrying  on 
incurred  by  him  in  carrying  it  on  out  of  the  assets  specifically  ''^^'°^^^' 
appropriated  by  the  will  to  carry  it  on,  or  acquired  by  the 
executor  in  the  course  of  carrying  it  on,  as  against  the  bene- 
ficiaries under  the  will.      Ux  parte  Garland,  10  Ves.    110; 
Dowse  V.  Gorton,  [1891]  A.  C.  190. 

He  is  entitled  to  a  like  indemnity  as  against  the  creditors 
of  his  testator,  if  they  have  assented  to  his  carrying  on  the 
business.     Dowse  v.  Gorton,  [1891]  A.  C.  190. 

The  lien  of  a  trustee  carrying  on  business  under  a  creditor's 
deed  extends  to  goods  which  are  assets  of  the  business,  and  if 
he  becomes  bankrupt  this  lien  passes  to  his  trustee  in 
bankruptcy ;  Jennings  v.  Mather,  [1902]  1  K.  B.  1. 
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As  to  the  right  to  indemnity  of  a  receiver  carrying  on 

business,  see  p.  326. 
No  lieu  for  A  trustee  has  no  lien  on  policy-moneys  of  which  he  is  trustee 

which  could  ^01'  premiums  paid  by  him  out  of  his  own  pocket,  and  can  give 
havebeenmet  ^q  jjgjj  ^q  g^  person  who  has  paid  the  premiums  at  his  request, 
funds.  if  he  was,  or  ougTit  to  have  been,  in  possession  of  trust  funds 

available  for  payment   of  the  premiums.     Clack  v,  Holland, 

19  B.  262,  275. 

Lien  is  con-  The  right  of  a  trustee  to  a  lien  for  expenditure  is  confined 

fined  to  pro-  i,.i-  n      -,  •   t       ^  t  •• 

perty  on         to  the  fund  m  respect  of  which  the  expenditure  is  incurred. 

expenditure    Fraser  V.  Murdoch,  6  App.  Ca.  855 ;  In  re  WincMlseas  Policy 

is  made.         Trusts,  39  Ch.  D.  168. 

An  executor  carrying  on  business  under  a  will  has  no  right 
to  indemnity  out  of  the  general  assets  of  the  testator.  He  is 
confined  to  the  assets  appropriated  by  the  testator  to  carrying 
on  the  business.  Ex  parte  Garland,  10  Ves.  110  ;  Ex  parte 
Bichardson,  Buck,  202 ;  Cutbush  v.  Gutbush,  IB.  184 ;  McNeillie 
V.  Acton,  4  D.  M.  &  G.  745. 

A  trustee  of  two  legacies  has  no  right  to  indemnity  out 
of  the  fund  set  apart  to  answer  one  legacy  for  calls  on 
shares  in  an  unlimited  company,  which  have  been  appropri- 
ated in  respect  of  the  other  legacy.  Fraser  v.  Murdoch,  6 
App.  Ca.  855. 

Lien  is  A  trustee  of  a  term  of  years  in  land  who  was  bound  to  apply 

confined  to  , ,  , .  .  ,: 

property  sub-  the  rents  {znter  aha)  in  paying  the  premiums  on  a  policy 
]ec  0  rus .  gffgg|.g^  ^y  ^]^g  tenant  for  life  of  the  land  on  his  own  life,  and 
who,  the  rents  being  insufficient,  paid  a  premium  out  of  his 
own  moneys,  was  held  to  have  no  lien  on  the  policy-moneys 
as  against  the  tenant  for  life  for  the  premium  so  paid.  In  re 
Earl  of  Winchilsea's  Policy  Trusts,  39  Ch.  D.  168. 
Bight  to  be  The  right  of  a  trustee  to  indemnity  out  of  the  trust  fund 

mdemninea  7     .  . 

by  benefi-  must  be  distinguished  from  his  personal  right  of  indemnity  as 
against  a  cestui  que  trust,  at  whose  request  he  has  undertaken 
the  duties  of  trustee.  This  right  may  exist  though  there  is  no 
specific  trust  fund  out  of  which  he  can  be  indemnified.  Balsh 
V.  Hyham,  2  P.  W.  -453  ;  Ex  parte  Chippendale,  4  D.  M.  & 
G-.  19;  Lahouchere  v.  Tupper,  11  Moo.  P.  C.  198;  Jervis  v. 
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Wolferstan,   18   Eq.    18 ;    Strickland   v.    Symons,  26    Ch.    D. 
245. 

Any  person  who  is  employed  by  a  trustee  in  reference  to  the  Subrogation 
trust  property,  or  who  at  his  request  has  advanced  money  to  right  of 
preserve  it,  is  subrogated  to  the  trustee's  right  of  indemnity.  ™'^<^™^i''y- 
He  has  no  higher  right  than  the  trustee  himself  would  have 
had,  and  is  subject  to  all  equities  available  against  the  trustee. 
Todd  V.  Moorhouse,  19  Eq.  69 ;  Staniar  v.  Evans,  31  Ch.  D. 
470 ;  Patten  v.  Bond,  60  L.  T.  583. 

Creditors  of  an  executor  in  respect  of  debts  incurred  by  him 
in  carrying  on  the  testator's  business  are  subrogated  to  his 
right  of  indemnity.  They  only  stand  in  the  place  of  the 
executor.  Their  right  to  payment  out  of  the  assets  is  subject 
to  all  equities  of  the  beneficiaries  against  the  executors.  E.v 
parte  Garland,  10  Ves.  110;  Guthush  v.  Gutbush,  1  B.  184;  E.v 
•parte  Edmonds,  4  D.  F.  &  J.  488,  498 ;  In  re  Johnson,  15  Ch. 
D.  548 ;  In  re  Evans,  34  Ch.  D.  597 ;  Bowse  v.  Gorton,  [1891] 
A.  C.  190. 

Similarly  trade  creditors  of  a  receiver  and  manager 
appointed  in  a  debenture-holder's  action  have  only  the  right 
of  indemnity  which  the  receiver  has  against  the  company ; 
In  re  British  Power  Traction  Go.,  [1910]  2  Ch.  470. 

A  solicitor  employed  by  trustees  with  respect  to  the  trust  Solicitor 
estate  has  no  lien  on  the  trust  estate  for  his  costs.     Worrall  v.  ^^trustees. 
Earford,  8  Ves.  4 ;  Rail  v.  Laver,  1  Ha.  571,  577 ;  Staniar  v. 
Evans,  34  Ch.  D.  471,  477. 

Owners  of  a  trade-niark  have  no  lien  on  goods  which  bear  a  Owners  of 
fraudulent  trade-mark  for  the  costs  of  proceedings  to  enforce  *i"'^'l<^-^^^*- 
their  rights.     Moet  v.  Pichering,  8  Ch.  D.  379,  disapproving 
Upmann  v.  Ellmn,  12  Eq.  140  ;  7  Ch.  130. 


Liens  fob  Expbndituee  on  Anothee's  Peopekty. 

Expenditure  on  property  by  a  stranger,  or  liabilities  in- 
curred by  him  in  respect  of  it,  give  him  (in  the  absence  of  con- 
tract) no  lien  on  the  property  as  against  the  owner.  Burridge 
V.  Bow,  1  Y.  &  C.  C.  183 ;  In  re  Leslie,  23  Ch.  D.  552 ;  Falcle 
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T.  Scottish  Imperial   Insurance  Co.,  34  Ch.  D.  234;  Strutt  v. 

Tifpett,  61  L.  T.  460;  62  L.  T.  475. 

Salvage  It  ig  immaterial  that  the  expenditure  is  for  the  preser- 

expenditure 

gives  no  lien,  vation  of  the  property.     The  doctrines  of  salvage  and  general 

average  are  doctrines  of  maritime  law,  and  apply  only  to  ships 
and  goods  at  peril  on  sea.  Hartfort  v.  Jones,  1  Ld.  Eaym. 
393;  Nicholson  v.  Chapman,  2  H.  Bl.  254;  Castellain  v. 
Thompson,  13  C.  B.  N.  S.  105 ;  Aitchison  v.  Lohre,  4  App.  Ca. 
755,  760 ;  FalcJce  v.  Scottish  Imperial  Insurance  Co.,  34  Ch.  D. 
234. 

Although  expenditure  by  a  stranger  does  not  give  him  any 
active  lien,  the  Court  may  refuse  to  assist  the  owner  to  recover 
the  property,  except  on  the  terms  of  his  making  an  allowance 
for  the  expenditure.  See  per  Lord  Macnaghten  in  Peruvian 
Guano  Co.  v.  Dreyfus  Brothers  &  Co ,  [1892]  A.  C.  170  n.,  174  n. 
And  where  the  wife  of  a  bankrupt  has,  to  the  knowledge  of 
the  trustee  in  bankruptcy,  out  of  her  money  paid  premiums 
in  order  to  preserve  his  life  policy,  the  Court  will  not  allow  its 
officer,  the  trustee  in  bankruptcy,  to  retain  the  policy  moneys 
without  repaying  her  the  premiums  she  has  paid;  In  re  Tyler, 
[1907]  1  K.  B.  865.  The  Court  will  not,  however,  make  the 
trustee  in  bankruptcy  repay  a  volunteer  money  paid  by  him 
through  mistake  without  any  suggestion  from  the  trustee  and 
not  resulting  in  the  preservation  of  property  for  the  benefit  of 
the  trustee ;  In  re  Rail,  [1907]  1  K.  B.  875. 
Expenditure  Expenditure  on  property  or  liabilities  incurred  in  respect  of 

gwes^no°iI"n.'^  property  by  a  part  owner,  e.ff.  a  tenant  for  life,  give  him  no 
lien  on  the  property  as  against  the  other  owners.  Galdecott 
V.  Broivn,  2  Ha.  144 ;  Pennell  v.  Millar,  23  B.  172 ;  Floyer  v. 
Banhes,  8  Eq.  115 ;  Norris  v.  Caledonian  Insurance  Co.,  8  Eq. 
127 ;  In  re  Leslie,  23  Ch.  D.  552. 

But  a  trustee  is  none  the  less  entitled  to  his  lien  (see 
p.  118)  because  he  is  also  part  owner ;  Rovjley  v.  Ginnever, 
[1897]  2  Ch.  503. 

As  to  the  lien  of  mortgagees  for  expenditure  on  the  mort- 
gaged property,  see  Gill  v.  Downing,  30  L.  T.  157. 
Expenditure         Expenditure  by  the  mortgagor  on  the  mortgaged  property 

by  mortgagor,  '■  ^^■    -i-      ^  u      «>,■  «^  f     i'       J 
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does  not  give  him  any  charge  upon  it  in  priority  to  the 
mortgagee.  Langton  v.  Langton,  7  D.  M.  &  G-.  30, '41 ;  Saunders 
Y.Bimman,  7  Oh.  D.  825;  Falelcer.  Scottish  Imperiallnsuranee 
Co.,  34  Oh.  D.  234 ;  Dreiv  v.  Josolyne,  18  Q.  B.  D.  590. 

Similarly,  a  mortgagor  paying  premiums  on  a  policy 
acquires  no  charge  against  the  mortgagee.  Falcke  y.  Scottish 
Imperial  Insurance  Co.,  34  Ch.  D.  234,  overruling  Shearman 
V.  British  Empire  Assurance  Co.,  14  Eq.  4 ;  see  also  Norris  v. 
Caledonian  Insurance  Co.,  8  Eq.  1 27. 

A  mortgagor  of  renewable  leaseholds  who  buys  the  re- 
version is  not  entitled  to  a  lien  for  the  purchase-money  as 
against  the  mortgagee  of  the  lease.  Leigh  v.  Burnett,  29  Ch. 
D.  231. 

The  same  rule  applies  to  all  persons  claiming  under  the  ^y  pmsne 
'^  ^  '-  _  °       _  mortgagee, 

mortgagor.  Thus,  a  second  mortgagee  in  possession  who 
expends  money  in  improving  or  protecting  the  mortgaged 
property,  has  no  lien  for  his  expenditure  against  the  first 
mortgagee.  Landowners  West  of  England  Co.  v.  Ashford,  16 
Ch.  D.  411,  433. 

But  if  a  second  mortgagee  of  a  life  policy  informs  the 
first  mortgagee  that  in  order  to  preserve  the  policy  he  intends 
to  pay  the  premiums,  and  will  expect  to  be  reimbursed  out  of 
the  policy  moneys,  he  will  be  entitled,  if  the  first  mortgagee 
acquiesces  or  does  not  object  at  the  time,  to  a  lien  on  the 
policy  moneys  in  priority  to  the  first  mortgagee  for  the 
premiums  afterwards  paid  by  him;  In  re  Power's  policies, 
[1899]  1  I.  E.  6. 

A  liquidator  of  a  company,  who,  under  the  sanction  of  the  by  liquidator 
Court,  spends  money  to  secure  a  fund  which  the  company  has  °  "'""1?^°-  • 
mortgaged,  has  no  claim  against  the  mortgagees  for  the  money 
spent.     Lee  &  Chapman's  Case,  30  Ch.  D.  216,  225 ;   see  In 
re  Ormerod,  Grierson  &  Co.,  [1890]  W.  N.  217. 

An  equitable  mortgagee  of  a  reversion,  in  the  purchase 
of  which  his  advance  has  been  applied,  has  no  lien  as  against 
a  mortgagee  of  a  renewable  lease,  to  which  the  reversion  is  an 
accretion.     Leigh  v.  Burnett,  29  Ch.  D.  231. 

As  to  how  far  a  consignee  of  a  West  Indian  estate  appointed  Consignee  ot 
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West  Indian  by  the  mortgagor  can  acquire  a  lien  as  against  the  mortgagee, 
^^^^^'^'  see  Fraser  v.  Burgess,  13  Moo.  P.  0.  314 ;  Bertrand  v.  Davies, 

31  B.  429,  443. 
Expenditure         Qne  tenant  in  common  has  no  lien  on  the  share  of  another 

by  tenant  .  i.      e 

in  common,  for  moneys  expended  on,  or  liabilities  incurred  m  respect  oi, 
the  property  held  in  common.  Ex  parte  Young,  2  V.  &  B. 
242 ;  Ex  parte  Harrison,  2  Eose,  76 ;  Green  v.  Briggs,  6  Ha. 
395,  401 ;  Ka^J  y.  Johnston,  21  B.  536,  overruling  Doddington 
v.  Hallett,  1  Yes.  S.  479. 

The  cases  must  be  distinguished  in  which,  in  a  partition 
action,  the  Court  will  not  allow  one  tenant  in  common  to  take 
the  benefit  of  improvements  and  repairs  done  by  another 
without  making  an  allowance  to  the  extent  to  which  the  value 
of  his  share  has  been  thereby  increased.  Swan  v.  Swan,  8 
Pri.  518 ;  Teasdale  v.  Sanderson,  33  B.  534 ;  Leigh  v.  Diokeson, 
15  Q.  B.  D.  60 ;  In  re  Jones,  [1893]  2  Ch.  461 ;  In  re  Cook's 
Mortgage,  [1896]  1  Ch.  923. 

Even  in  a  partition  action  there  is  no  set-off  as  against  a 
mortgagee  of  a  share  in  respect  of  occupation  rent  for  that 
share,  though  there  might  have  been  a  set-off  against  the 
mortgagor  himself;  Eill  v.  Eichin,  [1897]  2  Ch.  579. 

Irishdoctrine        In   Ireland   a   different   doctrine    prevails   as  to   salvage 

expenditure,  expenditure.  It  has  been  held  there,  on  the  authority  of 
mbhert  v.  Cooke  (1  S.  &  St.  552)  and  Dent  v.  Bent  (30  B. 
363),  that  the  Court  had  jurisdiction  to  give  a  charge  to  a 
tenant  for  life  in  respect  of  salvage  expenditure.  GiUiland 
V.  Crawford,  I.  E.  4  Eq.  35 ;  Ferguson  v.  Ferguson,  17  L.  E. 
Ir.  552 ;  see  In  re  Be  Teissier's  Trusts,  [1893]  1  Ch.  159. 

Even  in  Ireland,  expenditure  by  a  stranger  gives  him  no 
lien.  A  salvage  lien  can  only  be  obtained  by  a  person  who 
has  an  interest  in  the  property  salved.  Angell  v.  Bryan, 
2  J.  &  Lat.  763;  Fetherstone  v.  Mitchell,  11  Ir.  Eq.  35;  LocU 
V.  Evans,  11  Ir.  Eq.  52;  O'Geran  v.  McSwiney,  I.  E.  8  Eq. 
500 ;  O'Loughlin  v.  Bwyer,  13  L.  E.  Ir.  75. 

Lien  by  Expenditure  by  a  stranger  may  give  him  a  lien  on  the 

estoppel.  ■       ■    1        J-       i  1 

principle  oi  estoppel. 

In  order  that  this  principle  may  apply,  first,  the  stranger 
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must  make  the  expenditure  in  the  erroneous  belief  that  he 
has  a  title  to  the  property  on  which  it  is  made,  and,  secondly, 
the  person  against  whom  the  estoppel  is  raised  must  know, 
(a)  that  the  stranger  acts  in  the  belief  that  he  has  a  title, 
and  (b)  that  the  title  on  the  faith  of  which  he  is  acting  is 
a  bad  one.  East  India  Go.  v.  Vincent,  2  Atk.  83 ;  Danu  v. 
S'purrier,  7  Ves.  231 ;  Buhe  of  Beaufort  v.  Patrich,  17  B.  60 ; 
Billwyn  v.  Llewelyn,  4  D.  F.  &  J.  517 ;  Unity  Banking  Asso- 
ciation V.  King,  25  B.  72 ;  Bamsden  v.  Dyson,  L.  E.  1  H.  L. 
129  ;  Plimmer  v.  Mayor  of  Wellington,  9  App.  Ga.  699 ;  Falcke 
V.  Scottish  Imperial  Insurance  Co.,  34  Oh.  D.  234,  242. 
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CHAPTEE   IX. 

LIEN   OF   BILL-HOLDERS    UNDER   A   DOUBLE    INSOLVENCY. 

"  Where,  as  between  the  drawer  and  the  acceptor  of  a  bill  of  Rule  in  Ex  p. 

1        1         -J  j>  ji  .        .  T    j_  ii  Waring  (2 

exchange,  a  security  has  by  virtue  oi  the  contract  between  them  Bose,  182 ; 

been  specifically  appropriated  to  meet  that  bill  at  maturity,  ^^  ^^'  ^^^'■ 
and  has  been  lodged  for  that  purpose  by  the  drawer  with  the 
acceptor,  then,  if  both  drawer  and  acceptor  become  insolvent, 
and  their  estates  are  brought  under  a  forced  administration, 
the  bill-holder,  though  neither  party  nor  privy  to  the  con- 
tract, is  entitled  to  have  the  specifically  appropriated  security 
applied  in  or  towards  payment  of  the  bill."  Eddis  on  the 
Eule  in  Ex  parte  Waring,  p.  5,  cited  by  Esher,  M.E.,  in  Sx 
parte  Dever,  U  Q.  B.  D.  611,  620. 

The  rule  applies  although  the  bill-holders,  when  they 
discounted  the  bills,  had  no  knowledge  of  the  existence  of 
the  securities,  the  benefit  of  which  they  claim.  In  re  General 
Boiling  Stool  Co.,  4  Oh.  423,  429. 

The  rule  apparently  does  not  apply  if,  on  taking  the 
account  between  the  drawers  and  the  acceptors,  the  balance 
is  against  the  drawers.     Sichie  &  Go's  Case,  4  Eq.  226. 

The  rule  applies,  not  only  where  a  security  is  appropriated  Rule  applies 
to  meet   a  particular   bill,  but  also  where  there  has  been  a  is  general 
general   appropriation    of   securities    to    meet    all    the    bills  tKm.°^"*' 
drawn  by  A.  upon  B.     Gitij  Banh  v.  LucMe,  5  Ch.  773 ;  Ex 
parte  Dever,  (No.  2)  14  Q.  B.  D.  611. 

As  to  what  amounts  to  a  specific  appropriation,  see  Inman 
V.  Glare,  Joh.  769 ;  Ex  parte  Achroyd,  3  D.  E.  &  J.  726  ; 
Trimingham  v.  Maud,  7  Eq.  201 ;  Ex  parte  Smart,  8  Ch.  220 ; 
Ex  parte  Gomez,  10  Ch.  639 ;  Ex  parte  Banner,  2  Ch.  D. 
278 ;  In  re  Gothenburg  Gommercial  Go.,  29  W.  E.  358 ;  Ex 
parte  Broad,  13  Q.  B.  D.  740;  Ex  parte  Dever,  (No.  2) 
14  Q.  B.  D.  611. 
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Rule  only  In  order  that  the  rule  may  apply,  there  must  be  a  double 

applies  where  .  ./      1 1 ^  -     .    . 

there  is  insolvency,  and  both  estates  must  be  in  course  of  admmistra- 

insolvenoy.  *io^  ^7  the  Court,  but  it  is  not  necessary  that  the  administration 
should  be  in  bankruptcy.  Poides  v.  Hargreaves,  3  D.  M.  &  G-. 
430;  Bichie  ct  Co.'s  Case,  4:  Eq.  220,  231;  E.r  patte  General 
South  American  Co.,  10  Ch.  635;  Ex  parte  Gomez,  10  Ch.  639, 
647 ;  Ex  parte  Bever,  (So.  2)  14  Q.  B.  D.  611. 

Until  the  double  insolvency  takes  place,  the  parties  to  the 
contract  under  which  the  securities  are  specifically  appropriated 
are  entitled  to  deal  with  them  as  they  think  fit.  The  bill- 
holders  are  only  entitled  to  securities  remaining  in  specie  at 
the  time  of  the  insolvency.  In  re  General  Rolling  Stock  Co , 
4  Ch.  423 ;  Ex  parte  Lambton,  10  Ch.  405 ;  Ex  piarte  Bever, 
(No.  2)  14  Q.  B.  D.  611;  see  Ex  parte  Carriclc,  2  De  G.  &  Jo. 
208. 
Rule  only  The  rule  does  not  apply  unless  the  bill-holders  have  a  right 

there  is  right  of  double  proof.     It    does   not   apply,    therefore,   where   the 
prooT   ^        depositee  has  not  accepted  the  bills.     Vaughan  v.  Halliday, 
9  Ch.  561. 

But  the  rule  is  not  confined  to  cases  where  the  right  of 
proof  is  on  the  bills.  It  has  been  applied  where  the  holder 
was  himself  the  drawer,  and  where  he  was  entitled  to  prove 
both  against  the  acceptor,  who  had  accepted  for  the  accommoda- 
tion of  a  firm  to  whom  the  drawer  of  the  bill  had  sold  goods, 
and  against  the  firm  for  goods  sold  and  delivered.  Ex  parte 
Smart,  8  Ch.  220. 
Rule  applies  rfjjg  j.yjg  applies  althousfh  the  securities  in  the  hands  of  the 

though  rr  o 

securities  are  depositee  are  insufficient  to  meet  the  whole  demand  of  the  bill- 
holders,  and  they  may  prove  against  the  insolvent  estates  for 
the  difference.  Powles  v.  Hargreaves,  3  D.  M.  &  G.  430 ;  In  re 
Barned's  Banking  Co.,  10  Ch.  198 ;  see  Boyal  Bank  of  Scotland 
V.  Commercial  Bank  of  Scotland,  7  App.  Ca.  366. 

Where  the  drawers  and  acceptors  are  engaged  in  a  joint 
adventure,  the  right  of  the  bill-holders  is  subject  to  the  right 
of  the  joint  creditors  of  the  aggregate  of  the  two  firms  to  be 
paid  their  debts  out  of  the  aggregate  estate.  Ex  parte  Bew- 
hurst,  8  Ch.  965. 
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CHAPTER   X. 

LIENS   CREATED   BY   JUDGMENTS. 


The  Judgments  Act,  1838  (1  &  2  Vict.  c.  110),  provides  in  judgments 
effect  (sect.  13),  that  a  judgment  thereafter  entered  up  against  ^"13 ■'■^^®' 
any  person  in  any  of  the  superior  courts  at  Westminster  shall 
operate  as  a  charge  upon  all  real  property  to  which  he  shall 
then  or  afterwards  be  entitled  for  any  estate  or  interest,  or 
over  which  he  shall  have  any  disposing  power  for  his  own 
benefit,  and  shall  be  binding  as  against  him  and  all  persons 
claiming  under  him  or  whom  he  might  debar  from  any  interest 
in  the  property;  and  every  judgment  creditor  shall  have  the 
same  remedies  in  a  court  of  equity  against  the  hereditaments 
charged  by  virtue  of  the  Act  as  he  would  be  entitled  to  in 
case  the  person  against  whom  such  judgment  shall  have  been 
so  entered  up  had  power  to  charge  the  hereditaments,  and  had 
by  writing  under  his  hand  agreed  to  charge  the  same  with  the 
amount  of  such  judgment  debt  and  interest  thereon. 

Sect.  18  provides  that  all  decrees  and  orders  of  courts  ofs.  18. 
equity,  and  all  rules  of  courts  of  common  law,  and  all  orders 
of  the  Lord  Chancellor  in  matters  of  lunacy,  whereby  any  sum 
of  money,  or  any  costs,  charges,  or  expenses,  shall  be  payable 
to  any  person,  shall  have  the  effect  of  judgments  in  the 
superior  courts  of  common  law. 

An  order,  declaring  that  a  defendant  is  liable  to  make  What  orders 

I  .  ,....-,.    are  within 

good  to  an  estate  m  course  of  administration  m  another  suit  the  section. 
a  specific  sum,  but  not  ordering  payment  of  that  sum  by  the 
defendant  (a),  an  order  for  payment  into  Court  (h),  an  order 
for  payment  of  costs  out  of  a  fund  in  Court  (c),  an  award  of 
money  by  an  arbitrator,  when  the  agreement  for  reference  has 
been  made  a  rule  of  Court  {d)  are  not,  but  a  decree  for  specific 

AM  K 
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performance,  ordering  the  defendant  to  pay  purchase-money, 

interest,  and  taxed  costs  (e),  and  an  order  directing  payment 

of  costs,  to  be  taxed,  by  one  person  to  another  (/),  are  within 

the  section,     (a)  Garner  v.  Briggs,  27  L.  J.  Ch.  483.     (6)  Ward 

V.  ShaJkeshaft,  1  Dr.  &  Sm.  269.     (c)  A.  G.  v.  Nethercote,  11  Sim. 

529 ;  In  re  Marsdens  Estate,  40  Ch.  D.  475.  (d)  Jones  v.  Williams, 

8  M.  &  W.  349.     (e)  Beaufort  v.  Phillips,  1  De  G.  &  Sm.  321. 

(/)  Taylor  v.  Roe,  [1894]  1  Ch.  413. 

Judgment  -^  judgment  creditor  takes  subject  to  all  equities.     His 

takes*subieot  ^^^^'S^  under  this  Act  is  confined  to   such   interest  in  the 

to  eijuities.     land  charged  as  the  debtor  could  honestly  deal  with  at  the 

creation  of  the  charge.      Whitworth  v.  Gaugain,  3  Ha.  416  ;  1 

Ph.  728  ;  Beavan  v.  Oxford,  6  D.  M.  &  G.  507 ;  Kinderley  v. 

Jervis,  22  B.  1. 

Judgments  The  Judgments  Act,  1864  (27  &  28  Vict.  c.  112),  provides 

'        '  '  '  (sect.   1)  that  no  judgment,    statute,  or   recognizance  to  be 

entered  up  after  the  29  th  of  July,  1864,  shall  affect  any  land 

(of  whatever  tenure)  until  such  land  shall  have  been  actually 

delivered  in  execution  by  virtue  of  a  writ  of  elegit  or  other 

lawful  authority  in  pursuance  of  such  judgment,  statute,   or 

recognizance. 

The  effect  of  the  Judgments  Act,  1864,  is  practically  to 

repeal  the  Judgments  Act,  1838,  in  regard  to  interests  in  land 

which  cannot  be  delivered  in  execution.     In  re  Hamilton,  31 

Ch.  D.  291,  294;  Rood  Barrs  v.  Gathoart,  [1895]  2  Ch.  411. 

Delivery  by  The  return  of  the  sheriff  to  the  writ  is  delivery  in  execu- 

writ  of  elegit.  ^.^^  ^.^^.^^  ^^^  ^^^^     Chamioneys  v.  Burland,  19  W.  E.  148. 

Where  two  judgment  creditors  issue  writs  of  elegit,  the 
writ  first  put  into  the  hands  of  the  sheriff  has  priority.  Guest 
V.    Cowbridge  Railway  Co.,  6  Eq.  619. 

After  an  extent  under  one  writ,  the  sheriff  can  take  nothing 
under  a  subsequent  writ.     Carter  v.  Hughes,  2  H.  &  N.  714. 

Delivery  in  execution  means  such  delivery  in  execution  as 
the  subject-matter  is  capable  of. 

The  execution  creditor  under  elegit  of  leaseholds  is  not 
liable  for  rent ;  Johns  v.  Pink,  [1900]  1  Ch.  296. 

The  execution  creditor's  rights  under  an  elegit  are  put  an 
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end  to  or  suspended  by  the  appointment  by  the  mortgagee  of 
a  receiver ;  Johns  v.  Pink,  [1900]  1  Ch.  296. 

A  writ  of  assistance,  or  sequestration,  or  the  appointment  Receiver 
of  a  receiver  by  way  of  equitable  execution,  is  delivery  in  execu-  equTtabie 
tion  within  the  section.     In  re  Bush,  10  Eq.  442 ;  Hatton  v.  execution. 
Haywood,  9  Ch.  229  ;   Wells  v.  Kil2nn,  18  Eq.  298. 

But  in  the  case  of  a  legal  remainder  in  real  estate  the 
appointment  of  a  receiver  is  not  an  "  actual  delivery  in  execu- 
tion ;  "  In  re  Harrison  and  Bottomley,  [1899]  1  Ch.  465. 

A  receiver  is  regularly  appointed  by  way  of  equitable  execu- 
tion, where  a  judgment  creditor  is  unable  to  reap  the  benefit 
of  his  judgment  at  law  by  reason  of  the  debtor's  interest  being 
equitable  only.  Neate  v.  MarTborough,  3  My.  &  Cr.  407 ;  Rhodes 
V.  Mostyn,  17  Jur.  1007  ;  Anglo-Italian  Bank  v.  Davies,  9  Ch. 
D.  275;  Gadogan  v.  Lyric  Theatre,  Limited,  [1894]  3  Ch.  338. 

A  receiver  will  be  appointed  by  way  of  equitable  execution, 
although  the  creditor  has  not  issued  a  writ  of  elegit.  Ex  parte 
Evans,  13  Ch.  D.  252. 

A  receiver  has  also  been  appointed  by  way  of  equitable  exe- 
cution where  the  debtor's  interest  was  legal,  but  there  was  a 
prior  equitable  incumbrancer.     In  re  Pope,  17  Q.  B.  D.  743. 

A  receiver  has  also  been  appointed  of  debts  in  an  urgent 
case  where  the  judgment  creditor  had  no  means  of  ascertaining 
particulars  of  the  debts  so  as  to  make  the  affidavit  needed  for 
garnishee  proceedings  ;  Goldsehmidt  v.  Oherrheinische  Metall- 
werke,  [1906J  1  K.  B.  373. 

But,  as  a  rule,  equitable  relief  will  not  be  given  by  the 
appointment  of  a  receiver  where  the  creditor  is  able  to  issue 
execution  at  law.  In  re  Shephard,  43  Ch.  D.  131,  136 ; 
Holmes  v.  Millage,  [1893]  1  Q.  B.  551 ;  Harris  v.  Beauchwmp 
Bros.,  [1894]  1  Q.  B.  801. 

A  receiver  will  not  be  appointed  by  way  of  equitable  execu- 
tion as  against  a  person  who  is  not  a  party  to  the  action.  In 
re  Shephard,  43  Ch.  D.  131. 

A  receiver  will  not  be  appointed  of  future  profits  of  a 
patent ;  Edwards  v.  Pioard,  [1909]  2  K.  B.  903. 

An  order  appointing  a  receiver  upon  his  giving  security 
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operates  as  a  delivery  in  execution  as  at  the  date  when  it  is 
made,  if  it  is  afterwards  perfected  by  the  receiver  giving 
security.     Ex  parte  Evans,  13  Ch.  U.  252. 

A  receiver  may  now  be  appointed  in  proper  cases  by  all 
divisions  of  the  High  Court  on  a  motion  or  summons,  without 
the  necessity  of  a  fresh  action  or  suit  on  the  judgment.  Anglo- 
Italian  Bank  v.  Bavies,  9  Ch.  D.  275 ;  Smith  v.  Coivell,  6  Q.  B. 
D.  75  ;  Salt  v.  Cooper,  16  Ch.  D.  544 ;  hi  re  Beace  and  Waller, 
24  Ch.  D.  405. 

In  excejJtional  cases,  a  receiver  may  be  appointed  on  an  ex 
parte  application.     Minter  v.  Kent  and  General  Land  Society, 
72  L.  T.  186. 
Charging  Order  XLVl.  of  the  Eules  of  the  Supreme  Court  provides 

the  Judg-        (rule  1)  that  an  order  charging  stock  or  shares  may  be  made 
ments  Acts.     |^y  ^^^y  Jiyigional  court  or  by  any  judge,  and  the  proceedings 
for  obtaining  such  order  shall  be  such  as  are  directed,  and  the 
effect  shall  be  such  as  is  provided  by  the  Acts  1  &  2  Vict.  c. 
110,  ss.  14  and  15,  and  3  &  4  Vict.  c.  82,  s.  1. 
Judgments  The  Judgments  Act,  1838  (1  &  2  Vict.  c.  110),  provides 

».  14.  '  (sect.  14)  that  a  charging  order  shall  entitle  the  judgment 
creditor  to  all  such  remedies  as  he  would  have  been  entitled 
to  if  such  charge  had  been  made  in  his  favour  by  the  judg- 
ment debtor,  provided  that  no  proceedings  shall  be  taken  to 
have  the  benefit  of  such  charge  until  after  the  expiration  of 
six  calendar  months  from  the  date  of  such  order. 
Judgments  The  Judgments  Act>  1840  (3  &  4  Vict.   c.  82),  provides 

Act,  ISiO.S.l.     ,  ,s        ,  1  ^  -1  n         ,.  1 

(sect.  1)  that  no  order  oi  any  judge  as  to  any  stock,  lunas, 
annuities,  or  shares  standing  in  the  name  of  the  accountant- 
general  of  the  Court  of  Chancery,  or  as  to  the  interest,  divi- 
dends, or  annual  produce  thereof,  shall  have  any  greater  effect 
than  if  such  debtor  had  charged  such  stock,  funds,  annuities, 
or  shares,  or  the  interest,  dividends,  or  annual  produce  thereof, 
in  favour  of  the  judgment  creditor  with  the  amount  of  the  sum 
to  be  mentioned  in  any  such  order. 

A  charging  order  may  be  made  under  the  Judgments  Act, 
1838,  sect.  14,  and  the  Judgments  Act,  1840,  sect.  1,  on  the 
interest  of  any  judgment  debtor  in   any  government  stock, 
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funds,  or  annuities,  or  any  stock  or  shares  of  or  in  any  public 
company  in  England  (whether  incorporated  or  not),  standing 
in  his  name,  in  his  own  right,  or  in  the  name  of  any  person  in 
trust  for  him,  or  of  the  accountant-general  of  the  Court  of 
Chancery,  or  in  the  dividends,  interest,  and  annual  produce 
thereof. 

Debentures  are  not  stocks  or  shares  within  the  Judgment  "  Stocks." 
Acts ;  Sellar  v.  Charles  Bright  &  Co.,  [1904]  2  K.  B.  446.  "  ^^'^'^'^'•" 

The  interest  of  a  judgment  debtor  entitled  under  the  will 
of  an  American  to  a  share  of  the  testator's  English  residuary 
estate  invested  in  Transvaal  Government  Stock  may  be 
charged;  Bolland  v.  Young,  [1904]  2  Q.  B.  824. 

As  to  the  meaning  of  "  in  his  own  right,"  see  GUI  v.  Con-  "  in  his  own 
tinental  Oas  Co.,  L.  R.  7  Ex.  332 ;  Re  BlaJcely  Ordnance  Co.,  ^^^    ' 
25  W.  R  111 ;  Cooper  v.  Griffin,  [1892]  1  Q.  B.  740  ;  Howard 
V.  Sadler,  [1893]  1  Q.  B.  1. 

As  to  the  meaning  of  "  in  the  name  of  any  person  in  trust  "  l°  ti'i^st 
for  him,"  see  Cragg  v.   Taylor,  L.  R.  9  Ex.  131 ;  Dixon  v. 
Wreneh,   L.    R.   4  Ex.    154 ;    Ideal  Bedding  Go.  v.  Holland, 
[1907]  2  Ch.  157. 

The  Partnership  Act,  1890  (53  &  54  Vict.  c.  39),  sect.  23,  charging 

*■  _        _  orders  under 

enables  the   Court,  on  the  application  by  summons  of  any  the  Partner- 
judgment  creditor  of  a   partner,  to  make  an  order  charging  iggo. 
that  partrier's  interest  in  the  partnership  property  and  profits 
with  payment   of   the    amount   of  the  judgment   debt    and 
interest  thereon. 

Under  this  section  the  Court  has  a  jurisdiction  to  direct 
accounts,  but  the  jurisdiction  ought  not  to  be  exercised  except 
in  special  circumstances.  Brown,  Janson  &  Co.  v.  Hutchinson 
&  Co.,  [1895]  2  Q.  B.  126. 

The  Court  has  power,  under  its  general  jurisdiction,  to  make  Charging 
a  charging  order  on  cash  standing  to  the  credit  of  the  debtor  general 
in  an  action  in  the  Chancery  Division.     Brereton  v.  Edwards,  i^irisdiotion. 
21  Q.  B.  D.  488. 

A  charging  order  is  confined  to   the  debtor's   beneficial  Charging 

•    ,.,  ,  ,  ,.         ,.  ..       order  subject 

interest  m  the  property  charged,  and  is  subject  to  all  equities  to  equities. 
available  against  him  when  the  order  nisi  is  made.     Scott  v. 
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Hastings,  4  K.  &  J.  633 ;  Gill  v.  Continental  Gas  Co.,  L.  E. 
7  Ex.  332 ;  Re  Bell,  54  L.  T.  370 ;  In  re  Leavesley,  [1891] 
2  Ch.  1. 

A  charging  order,  when  made  absolute,  takes  effect  as  from 
the  date  of  the  order  nisi.  Haly  v.  Barry,  L.  E.  3  Ch.  452 
(correcting  Warhurton  v.  Hill,  Kay,  470) ;  Brereton  v.  Edwards, 
21  Q.  B.  D.  488. 

Where  notice  of  a  charging  order  7iisi  has  been  given  to  the 
Paymaster-General,  it  is  unnecessary  to  obtain  a  stop-order. 
Brereton  v.  Edwards,  21  Q.  B.  D.  488. 

A  charging  order  can  only  be  given  for  an  ascertained 
sum,  and  not  for  costs,  charges,  and  expenses,  until  they  have 
been  taxed.  Jones  v.  Williams,  8  M.  &  W.  349 ;  ChadwicJc  v. 
Holt,  8  D.  M.  &  G.  584;   Widgery  vrTepper,  6  Oh.  D.  364. 

A  charging  order  cannot  be  made  absolute  if  the  debtor 
was  dead  when  the  order  nisi  was  obtained ;  Finney  v.  Hinde, 
4  Q.  B.  D.  102. 

It  would  seem  that  a  charging  order  cannot  be  obtained 
against  an  executor  upon  a  judgment  recovered  against  his 
testator ;  Steivart  v.  BJiodes,  [1900]  1  Ch.  386. 

A  charging  order  may  be  validly  made  upon  property  of  a 
lunatic,  but  it  does  not  deprive  the  Court  of  its  power  to 
dispose  for  the  benefit  of  the  lunatic  of  the  funds  under  its 
control  and  belonging  to  him  when  the  order  is  made.  Home 
V.  Fountain,  23  Q.  B.  D.  264 ;  In  re  Leavesley,  [1891]  2  Ch.  1 ; 
In  re  Plenderleith,  [1893]  3  Ch.  332. 

Where  a  charging  order  has  been  made  on  funds  in  the 
High  Court  the  balance  only  after  satisfying  the  charge  will 
be  transferred  to  Lunacy ;  In  re  Brown,  [1900]  1  Ch.  489. 

See  further,  as  to  charging  orders  on  a  lunatic's  property. 
In  re  Cathcart,  [1893]  1  Ch.  466,  476 ;  In  re  Hunt,  [1900] 
2  Ch.  54  n. 

A  charging  order  cannot  be  obtained  upon  a  judgment  for 
a  debt  which  was  not  due,  e.g.  money  lent  to  an  infant.  In  re 
Onslow's  Trusts,  20  Eq.  677. 

Order  XLV.,  rule  1,  of  the  Eules  of  the  Supreme  Court 
provides,  in  effect,  that  the  Court  or  a  judge  may,  upon  the 
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ex  farte  application  of  any  person  who  has  obtained  a  judg- 
ment or  order  for  the  recovery  or  payment  of  money,  order 
that  all  debts  owing  or  accruing  from  any  third  person 
indebted  to  the  debtor  liable  under  such  judgment  or  order 
(thereinafter  called  the  garnishee)  to  such  debtor,  shall  be 
attached  to  answer  the  judgment  or  order. 

Eule  2  provides — 

Service  of  an  order  that  debts,  due  or  accruing  to  a  debtor 
liable  under  a  judgment  or  order,  shall  be  attached,  or  notice 
thereof  to  the  garnishee,  in  such  manner  as  the  Court  or  judge 
shall  direct,  shall  bind  such  debts  in  his  hands. 

The  making  of  a  garnishee  order  is  discretionary ;  Martin 
V.  Nadel,  [1906]  2  K.  B.  26. 

A  judgment  or  order  for  payment  of  money  into  Court  is  "  Order  for 
not  withia  0.  45,  r.  1 ;  In  re  Greer,  [1895]  2  Ch.  217.  Payment." 

As  to  the  meaning  of  "  debts  owing  or  accruing,"  see  Jones  "  Debts 

owing  or 
V.  Thompson,  E.  B.  &  E.  63 ;  Richardson  v.  Elmit,  2  C.  P.  D.  9 ;  accruing." 

Hall  V.  Pritchett,  3  Q.  B.  D.  215 ;  Howell  v.  Metropolitan  District 

By.  Co.,  19  Ch.  D.  506. 

As  to  pensions  inalienable  under  s.  141  of  the  Army  Act 
1881  (44  &  45  Vict.  c.  58),  see  Jones  &  Co.  v.  Coventry,  [1909] 
2  K.  B.  1029. 

A  garnishee  order  cannot  be  made  on  money  in  Court. 
Stevens  v.  Phelips,  10  Ch.  417;  Dolphin  v.  Layton,  4  C.  P.  D, 
130 ;  Spence  v.  Coleman,  [1901]  2  K.  B.  199. 

Moneys  in  the  hands  of  the  sheriff  can  be  attached  by  a 
garnishee  order ;  In  re  Oreer,  [1895]  2  Ch.  217. 

A  garnishee  order  nisi,  when  served  on  the  garnishee, 
creates  a  lien  on  the  debt,  and  the  garnishor  is,  as  from  that 
time,  a  secured  creditor  of  the  judgment  debtor  within  the 
Bankruptcy  Act,  but  the  judgment  creditor  is  not  entitled 
to  recover  payment  from  the  garnishee  until  the  order  is  made 
absolute.  Holmes  v.  Tutton,  5  E.  &  B.  65 ;  Emanuel  v.  Bridger, 
L.  E.  9  Q.  B.  286 ;  Ex  parte  Joselyne,  8  Ch.  D.  327 ;  In  re 
Stanhope  Silhstone  Collieries  Co.,  11  Ch.  D.  160;  Gallraithy. 
Grimshaw,  [1910]  A.  C.  508 

A  garnishee  order  attaches  the  whole  of  the  money  due, 
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although  that  amount  exceeds  the  judgment  debt;  Yates  v. 
Terry,  [1902]  1  K.  B.  527;  Bogers  v.  WUteley,  [1892]  A.  C. 
118. 

A  garnishor  can  bring  an  action  against  the  garnishee,  but 
should  not  do  so  if  the  amount  to  be  paid  can  be  obtained  by 
execution ;  Pritchett  v.  English  and  Colonial  Syndicate,  [1899] 
2  Q.  B.  428. 

A  garnishee  order  does  not  effect  a  transfer  of  the  debt. 
The  garnishor  does  not  become  a  creditor  of  the  garnishee. 
Ghatterton  v.  Watney,  17  Ch.  D.  259  ;  In  re  Gomhined  Weighing 
Machine  Co.,  43  Ch.  D.  99 ;  Norton  \.  Yates,  [1906]  1  K.  B. 
112,  explaining  dictum  of  James,  L.J.,  in  Ex  parte  Joselyne, 
8  Ch.  D.  327,  330. 

A  garnishee  order  nisi  does  not  compel  the  garnishee  to 
stop  a  cheque  in  payment  of  the  debt  to  the  judgment  debtor 
sent  by  the  garnishee  before  notice  of  the  order ;  Edmunds  v. 
Edmunds,  [1904]  P.  362.  But  a  garnishee  order  served  on  a 
bank  entitles  the  bank  to  refuse  to  honour  cheques  drawn  by 
the  judgment  debtor  against  his  money  in  the  bank  even 
beyond  the  amount  of  the  judgment  debt ;  Rogers  v.  Whiteley, 
[1892]  A.  C.  118. 
Garnishee  A  garnishee  order  binds  only  so  much  of  the  debt  due  from 

to  equities,  the  garnishee  as  the  judgment  debtor  can  honestly  deal  with 
at  the  time  of  the  service  of  the  order  nisi.  Hirsch  v.  Coates, 
18  C.  B.  757;  In  re  General  Horticultural  Co.,  32  Ch.  D. 
512;  Badeley  v.  Consolidated  Bank,  34  Ch.  D.  536;  38  Ch. 
D.  238 ;  Hancock  v.  Smith,  41  Ch.  D.  456 ;  Davies  v. 
Freethy,  24  Q.  B.  D.  519  ;  Norton  v.  Yates,  [1906]  1  K.  B. 
112. 

Hence,  it  is  postponed  to  an  equitable  charge  on  the 
garnished  debt,  no  notice  of  which  has  been  given  to  the 
garnishee.  In  re  General  Horticultural  Co.,  32  Ch.  D. 
512. 

A  garnishee  order  against  a  company  does  not  give  the' 
garnishor  priority  over  a  subsequent  hona  fide  creditor  of  the 
company  who  has  notice  of  the  garnishee  order  and  to  whom 
the  company  has  given  a  debenture  under  which  the  creditor 
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seizes  the  goods  of  the  company ;  Geisse  v.  Taylor,  [1905]  2 
K  B.  658. 

After  a  garnishee  order  absolute  has  been  made  in  respect 
of  a  debt  due  to  a  company,  the  holder  of  a  floating  charge 
created  by  the  company  cannot  by  mere  notice  prevent  the 
garnishee  from  paying  the  debt  to  the  judgment  creditor ; 
Eohson  V.  Smith,  [1895]  2  Ch.  118 ;  Evans  v.  Rival  Granite- 
Quarries,  Lim.,  [1910]  2  K.  B.  979.  But  the  appointment  of 
a  receiver  will  entitle  the  holder  of  the  floating  charge  to 
prevent  the  judgment  creditor  from  receiving  payment  of  the 
debt  notwithstanding  that  the  garnishee  order  was  made 
before  the  appointment  of  the  receiver ;  Cairney  v.  Bach, 
[1906]  2  K.  B.  746. 

A  garnishee  order  nisi  obtained  by  a  creditor  does  not  pre- 
clude him  from  issuing  a  bankruptcy  notice  against  the  debtor ; 
In  re  E.  B.  [1904]  1  K.  B.  94. 

An  order,  appointing  a  receiver  by  way  of  equitable  Receiver 
execution  of  a  debt  or  fund  in  the  hands  of  trustees,  does  not  equitable 
create  a  charge  or  lien  on  the  fund,  although  notice  of  the 
order  is  given  to  the  debtor  or  trustees.  In  re  Dickinson,  22 
Q.  B.  D.  187 ;  Flegcj  v.  Prentice,  [1892]  2  Ch.  428 ;  In  re 
Potts,  [1893]  1  Q.  B.  648 ;  Tyrrell  v.  Painton,  [1895]  1  Q.  B. 
202,  206  ;  In  re  Bristow,  [1906]  2  I.  E.  215. 

But  it  operates  to  prevent  the  judgment  debtor  from 
receiving  the  fund ;  In  re  Marquis  of  Anglesey,  [1903]  2  Ch. 
727. 

It  also  prevents  a  subsequent  judgment  creditor  from  gain- 
ing priority  if,  at  the  date  of  the  receivership  order,  the 
property  of  the  judgment  debtor  cannot  be  taken  in  execution 
or  made  available  by  any  other  legal  process ;  ihid. 

And,  probably,  the  Court  would  grant  any  injunction 
necessary  to  prevent  the  fund  from  being  received  by  the 
judgment  debtor's  assignees  to  the  prejudice  of  the  original 
judgment  creditor  ;  Ideal  Bedding  Co.  v.  Holland,  [1907]  2  Ch. 
157. 

If  the  debt  in  respect  of  which  the  receivership  order  is 
made  is  paid   before  the   receiver  perfects  his  security,  the 
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receiver  cannot  claim  the  debt ;   Bidout  v.  Fouier,  [1904]  1 
Ch.  658  (on  app.  [1904]  2  Ch.  93). 
Bankruptcy  The  Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  restricts, 

Act,  1883,         ,  , 

SB.  45,  46.  m  certain  cases,  the  rights  of  creditors  under  an  execution 
or  attachment,  as  against  the  trustee  in  bankruptcy  of  the 
debtor  (see  sects.  45,  46). 

An  order  nisi  charging  shares  under  the  Judgments  Act, 
1838,  is  not  within  sect.  45.  In  re  Hutchinson,  16  Q.  B.  D. 
515. 

Sect.  45  does  not  apply  to  the  winding  up  of  a  company. 
Consequently  a  garnishor  who  has  served  the  order  nisi  on  the 
company  before  the  commencement  of  the  winding  up  is  a 
secured  creditor ;  In  re  National  United  Investment  Corporation, 
[1901]  1  Ch.  950. 
S.  49.  Garnishee   orders   (a)    and    charging   orders    (b)   are  not 

"  dealings  or  transactions  "  within  sect.  49  of  the  Bankruptcy 
Act,  1883,  and  are  therefore  not  protected  by  that  section,  (a) 
Ex  parte  Fillers,  17  Ch.  D.  653 ;  (h)  In  re  O'Sheas  Settle- 
ment, [1895]  1  Ch.  325  ;   Wild  v.  Soutlwood,  75  L.  T.  388. 

Consequently,  if  the  garnishee  pays  the  garnishor,  he  may 
be  compelled  to  pay  the  debt  again  to  the  trustee  in  bankruptcy 
of  the  judgment  debtor  ;  In  re  Webster,  [1907]  1  K  B.  623. 

A  garnishee  order  attaching  accrued  income  in  the  hands 
of  trustees  does  not  cause  a  forfeiture  of  a  life  estate  given 
until  alienation ;  In  re  Greenwood,  [1901]  1  Ch.  887. 
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CHAPTER  XI. 

STATUTORY   LIEN   OF   SOLICITORS. 

The  Solicitors  Act,  1860  (23  &  21  Vict.  c.  127),  provides—      Solicitors 

Sect.  28.  In  every  case  in  which  an  attorney  or  solicitor  g.  28. 
shall  be  employed  to  prosecute  or  defend  any  suit,  matter, 
or  proceeding  in  any  court  of  justice,  it  shall  be  lawful  for 
the  Court  or  judge,  before  whom  any  such  suit,  matter,  or 
proceeding  has  been  heard  or  shall  be  depending,  to  declare 
such  attorney  or  solicitor  entitled  to  a  charge  upon  the 
property  recovered  or  preserved ;  and  upon  such  declaration 
being  made  such  attorney  or  solicitor  shall  have  a  charge 
upon  and  against  and  a  right  to  payment  out  of  the  property, 
of  whatsoever  nature,  tenure,  or  kind  the  same  may  be,  which 
shall  have  been  recovered  or  preserved  through  the  instru- 
mentality of  any  such  attorney  or  solicitor,  for  the  taxed 
costs,  charges,  and  expenses  of  or  in  reference  to  such  suit, 
matter,  or  proceeding ;  and  it  shall  be  lawful  for  such  Court 
or  judge  to  make  such  order  or  orders  for  taxation  of  and 
for  raising  and  payment  of  such  costs,  charges,  and  expenses 
out  of  the  said  property  as  to  such  Court  or  judge  shall  appear 
just  and  proper ;  and  all  conveyances  and  acts  done  to  defeat, 
or  which  shall  operate  to  defeat,  such  charge  or  right  shall, 
unless  made  to  a  bond  fide  purchaser  for  value  without  notice, 
be  absolutely  void  and  of  no  effect  as  against  such  charge 
or  right :  Provided  always,  that  no  such  order  shall  be  made 
by  any  such  Court  or  judge  in  any  case  in  which  the  right 
to  recover  payment  of  such  costs,  charges,  and  expenses  is 
barred  by  any  Statute  of  Limitations. 

Sect.  3  of  The  Legal   Practitioners   (Ireland)  Act,   1876 
(39  &  40  Vict.  c.  44),  is  identical  with  this  section. 
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"  Employed."  The  solicitor  must  be  employed  by  a  party  to  the  proceed- 
ings. Greer  v.  Young,  24  Oh.  D.  515 ;  Macfarlane  v.  Lister, 
37  Ob.  D.  88. 

Thus,  the  town  agent  of  the  country  solicitor  who  is  em- 
ployed cannot  obtain  a  charging  order.  Macfarlane  v.  Lister; 
37  Oh.  D.  88. 

As  to  the  rights  of  town  agents  apart  from  the  Act,  see 
Peatfield  v.  Barlow,  8  Eq.  61 ;  Goolcayne  v.  Harrison,  15  Eq. 
298 ;  Lawrence  v.  Fletcher,  12  Oh.  D.  858. 

A  solicitor  is  employed  within  the  Act  if  he  is  employed  by 
a  next  friend  on  behalf  of  an  infant  who,  when  he  comes  of 
age,  adopts  the  proceedings.  Baile  v.  Baile,  18  Eq.  497 ;  see 
Bonser  v.  Bradshaiv,  30  L.  J.  Ch.  159  ;  4  Giff.  260  ;  on  appeal, 
9  Jur.  N.  S.  1048  ;  10  W.  E.  481 ;  Pritchard  v.  Roberts,  17  Eq. 
222. 

"  In  any  court        A  charging  Order  cannot  be  made  for  costs  of  an  arbitration. 

of  justice,"       jj^^gy^y^^^jg  ^  j^^f^^^  37  q^_  -q    §8. 

The  money  must  be  recovered  in  a  Court  of  Justice,  not 
taken  by  the  police ;  In  re  Runi'phreys,  [1898]  1  Q.  B.  520. 
"  It  shall  The  power  to  make  an  order  is  discretionary.     It  has  been 

said  that  where  the  application  is  made  after  a  great  lapse  of 
time  a  charging  order  will  not  be  made ;  Harrison  v.  Harrison, 
18  P.  D.  180,  185 ;  Roche  v.  Roche,  29  L.  E.  Ir.  839.  But 
mere  delay  is  no  ground  for  refusing  the  order,  unless  other 
rights  have  arisen  in  the  meantime  ;  In  re  Born,  [1900]  2  Oh. 
483. 

A  charging  order  will  not  be  made  if  the  effect  is  to 
deprive  trustees  of  their  costs,  charges,  and  expenses,  when 
their  conduct  is  not  impeached,  or  not  impeached  success- 
fully ;  In  re  Turner,  [1907]  2  Oh.  126,  539. 

As  to  procedure  under  the  section,  see  below,  pp.  677  and 
678. 

A  solicitor  will  not  be  given  a  charging  order  if  his  client 
is  solvent  and  able  to  pay  him  (a) ;  or  where  the  solicitor  ha*-', 
pending  the  action,  accepted  a  security  for  his  costs  on  the 
fund  to  be  recovered  (&).  (a)  Harrison  v.  Cormvall  Minerals 
Ry.  Go.,  53  L.  J.  Oh.  596 ;  Jaohson  v.  Smith,  53  L.  J.  Oh.  972 ; 
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Harrison  v.   Harrison,   13  P.  D.  180.      (h)   Groom  v.  Cheese- 
wriglU  [1895]  1  Ch.  730. 

Although  the  plaintiff  in  a  debenture-holder's  action,  when 
the  estate  is  solvent,  is  allowed  party  and  party  costs  only 
(p.  676  below)  the  solicitor  who  has  recovered  property  will, 
if  the  plaintiff  is  unable  to  pay  the  difference  between  party 
and  party  and  solicitor  and  client  costs  of  the  action,  be 
entitled  to  a  charging  order  for  that  difference  on  the  funds 
belonging  to  the  debenture-holders ;  In  re  W.  G.  Home  &  Sons, 
Lim.,  [1906]  1  Ch.  271. 

Where  costs  in  a  suit  have  been  ordered  to  be  paid  to  a 
solicitor  personally  out  of  a  fund  in  Court,  he  cannot  after- 
wards obtain  a  charging  order,  unless,  subsequently  to  the 
order,  he  has  been  discharged  by  his  client.  In  re  Viney's 
Trust,  18  L.  T.  N.  S.  853 ;  Filelier  v.  Arden,  7  Ch.  D.  318. 

A  charging  order  maj''  be  made  in  favour  of  a  solicitor 
though  he  has  ceased  to  be  solicitor  before  judgment  was 
delivered.  Glover  v.  Adams,  6  Q.  B.  D.  622 ;  In  re  Wadsworth, 
29  Ch.  D.  517. 

The  right  to  a  charging  order  may  be  enforced  by  the 
personal  representative  of  the  solicitor  (a),  or  by  an  assignee 
of  the  costs  due  (h).  (a)  Baile  v.  Bails-,  13  Eq.  497  ;  (&)  Briscoe 
V.  Briscoe,  [1892]  3  Ch.  543. 

Where  several  solicitors  are  employed  in  the  course  of "  Such 
proceedings,  they  rank  for  costs  inversely  to  the  order  of  their 
employment.  The  solicitor  who  is  employed  when  the  fund 
is  recovered  is  entitled  to  a  charge  in  priority  to  his  prede- 
cessor. Cormach  v.  Beislij,  3  De  G.  &  Jo.  157 ;  In  re  Wads- 
worth,  34  Ch.  D.  155 ;  In  re  Knight,  [1892]  2  Ch.  368. 

The  charge  is  not  necessarily  confined  to  the  interest  of  the  Charge  not 
party  who  employs  the  solicitor.     Where  property  is  recovered  client's 
or  preserved  by  reason  of  the  employment  of  a  solicitor,  he  ™  ^'^^^  ' 
will  be  given  a  charge  as  against  all  persons  for  whose  benefit 
it  is  recovered  or  preserved,   although  his  client  has  only  a 
partial  or  even  no  interest  in  it,  and  although  some  of  the 
persons  interested  in  it  are  not  parties  to  the  action,  or  are 
infants.     Bailey  v.  Burchall,  2  H.  &  M.  371 ;  Bulley  v.  Bidley, 
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8  Oh.  D.  479  (doubting  Berrie  v.  Iloivitt,  9  Eq.  1);  Greer  v. 
Young,  24  Ch.  I).  545  ;  Charlton  v.  Charlton,  49  L.  T.  267 ; 
Shevlin  v.  MoGrane,  17  L.  E.  Ir.  271 ;  Jackson  v.  Sniitlb,  53 
L.  J.  Ch.  972;  Be  Nicholas  &  Paine,  61  L.  T.  87  ;  Keeson  v. 
Luxmoore,  61  L.  T.  199 ;  Pelsall  Coal  Co  v.  L.  &  N.  W.  By.  Co., 
8  Ky.  &  Can.  Tr.  Gas.  146  ;  Scholey  v.  FecJc,  [1893]  1  Ch.  709. 

If  solicitors  who  are  employed  to  oppose  a  claim  for  a  lien 
on  a  ship  are  successful,  any  charging  order  in  their  favour 
should  be  limited  to  the  interests  of  those  who  instructed  them 
to  oppose  the  claim ;  a  charging  order  should  not  be  made 
upon  the  ship.     Birnam  Wood,  [1907]  P.  1. 

Where  a  solicitor  is  given  a  charge  upon  the  beneficial 
interest  of  his  client  in  trust  property,  the  charge  is  subject 
to  the  right  of  the  trustees  to  impound  the  beneficial  interest 
in  satisfaction  of  breaches  of  trust.  Faithfull  v.  Ewen,  7  Ch.  D. 
495,  499 ;  In  re  Harrald,  52  L.  J.  Ch.  435  ;  53  L.  J.  Ch.  505. 

Where  a  charging  order  is  made  upon  property  in  which 
several  parties  are  interested,  the  Court  has  no  jurisdiction  to 
throw  the  charge  upon  the  interest  of  a  person  whose  default 
has  led  to  the  costs  being  incurred.  Gatlow  v.  Catlow,  2  C.  P.  D. 
362. 
"  Property."  A  charge  cannot  be  given  on  property  not  under  the  control 
of  the  Court.     Savage  v.  James,  I.  R.  9  Eq.  357. 

Property  here  includes  property  of  all  kinds,  real  and  per- 
sonal, corporeal  and  incorporeal,  in  possession  and  in  remainder 
or  reversion.  Birchall  v.  Pugin,  L.  E..  10  C.  P.  397 ;  Foxon  v. 
Gascoigne,  9  Ch.  654,  660;  Dalloiv  v.  Garrold,  14  Q.  B.  D. 
543,  546. 
Money  Money  received  by  way  of  compromise   is  subject  to  the 

I'GCSIVSCL 

by  way  of       Solicitor's  lien.     Davies  v.  Lowndes,  3  C.  B.  808,  823  ;  White  v. 
compromise,   p^^^^^  rj  -^^  276  ;  Slater  V.  Mayor  of  Sunderland,  33  L.  J.  Q.  B. 
37  ;  -Boss  v.  Buxton,  42  Ch.  D.  190 ;  M'Larnon  v.  Carrichfergus 
Urhan  District  Council,  [1904]  2  I.  E.  44. 

A  charging  order  may  be  made  on  an  annuity,  settled  to  the 
separate  use  of  a  married  woman,  without  power  of  anticipation. 
In  re  Keane,  12  Eq.  115. 

A  gross  or  annual  sum  payable  to  a  divorced  wife  by  her 
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late  husband,  under  sect.  32  of  the  Divorce  and  Matrimonial 

Causes  Act,  1857,  is  property  within  the  Act.     Harrison  v. 

Harrison,  13  P.  D.  180. 

But  the  charare  does  not  extend  to  alimonv  pendente  lite  Alimony 

°  _  .    .  pendente  hie. 

which  has  been  paid  over  to  the  wife's  solicitor  for  the  purpose 

of  her  maintenance.     Leete  v.  Leete,  48  L.  J.  Mat.  61 ;  Givss  v. 

Cross,  43  L  T.  533,  distinguishing  Ex  parte  Bremner,  1  P.  &  D. 

254. 

Property  is  recovered  where  the  plaintiff  claims  property  "  Kecovcrod." 
and  establishes  a  right  to  its  ownership.     Jones  v.  Frost,  7  Ch. 
773 ;  Foxon  v.  Gascoigne,  9  Ch.  654. 

Where  judgment  is  obtained  in  an  action  of  detinue  and 
execution  issued  without  result,  the  plaintiff's  solicitor  in  the 
action  is  entitled  to  a  charging  order  upon  the  property,  if  it 
subsequently  comes  into  the  hands  of  his  client.  Gatlow  v. 
Gatlow,  2  C.  P.  D.  362. 

Where  an  action  was  brought  by  beneficiaries  against  trustee 
A.  in  respect  of  breaches  of  trust  for  which  he  was  liable  with 
his  co-trustee  B.,  and  new  trustees  were  appointed  in  the  action, 
to  whom  a  dividend  was  paid  out  of  B.'s  estate,  which  was 
being  administered  by  the  Court,  it  was  held  that  the  dividend 
was  not  recovered  in  the  action,  there  being  no  evidence  that 
A.  would  have  misapplied  it,  if  it  had  been  paid  to  him.  Greer 
V.  Young,  24  Ch.  D.  545. 

The  defendant  to  an  action  presented  a  petition  in  bank- 
ruptcy against  the  plaintiff,  and  the  registrar  m  bankruptcy 
ordered  300?.  to  be  brought  into  Court  by  the  plaintiff  to  abide 
the  orders  of  the  Bankruptcy  Court.  The  action  was  referred, 
and  the  order  of  reference  provided  that  the  arbitrator  was  to 
determine  what  should  be  done  with  the  300Z.  He  ordered  it 
to  be  paid  out  to  the  plaintiff.  It  was  held  that  it  was  not 
recovered  or  preserved  by  the  action.  Pierson  v.  Enutsford 
Estates  Co.,  13  Q.  B.  D.  666. 

Money  paid  into  Court  by  a  defendant  as  a  condition  of 
leave  to  defend  is  recovered  by  the  plaintiff,  although  before 
judgment  the  parties  enter  into  a  collusive  compromise.  Moxon 
v.  ISheppard,  24  Q.  B.  D.  627. 
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Money  paid  into  Court  by  a  defendant  with  a  denial  of 
liability  and  taken  out  by  the  plaintiff  is  recovered  within  the 
Act  (a).  It  is  not  recovered,  if  the  plaintiff  proceeds  with  his 
action,  and  only  part  of  the  money  in  Court  becomes  payable 
to  him  (h).  (a)  Clover  v.  Adams,  6  Q.  B.  D.  622 ;  Emden  v. 
Carte,  19  Ch.  D.  311.  (6)  Westacott  v.  Bevan,  [1891]  1  Q.  B. 
774. 

Costs  paid  under  order  of  the  Court  below,  and  ordered  by 
the  Court  of  Appeal  to  be  refunded,  are  recovered  within  the 
Act.     Guy  V.  ChurchiU,  35  Ch.  D.  489. 

The  attorney  of  the  master  of  a  ship  in  a  suit  for  wages 
and  disbursements  against  the  registered  owner  was  given  a 
charge  on  certain  shares  in  the  ship,  which  the  master  had 
agreed  to  purchase,  for  the  amount  recovered  in  the  suit. 
Philippine,  L.  E.  1  A.  &  E.  309 ;  see  Pelsall  Coal  Co.  v.  L.  <t 
K  W.  By.  Co.,  8  Ry.  &  Can.  Tr.  Ca.  146. 
■  Preserved."  Property  is  preserved  where  the  right  of  the  defendant  to 
its  ownership  is  disputed,  and  that  right  has  been  vindicated 
by  the  proceedings.  Scliolefield  v.  ZocJcwood,  7  Eq.  83 ;  Foxon 
V.  Gascoigne,  9  Ch.  654. 

A  legacy  is  preserved  by  a  solicitor  who  obtains  a  decree 
for  probate  of  a  contested  will  bequeathing  the  legacy;  Ex 
parte  Tweed,  [1899]  2  Q.  B.  167. 

When  property  is  not  properly  taken  care  of,  but  is 
liable  to  destruction  or  attack  by  third  persons,  proceedings 
taken  by  a  plaintiff  may  result  in  its  preservation.  Foxon  v. 
Gascoigne,  9  Ch.  654. 

As  to  the  preservation  of  property  by  an  administration 
suit,  see  Baile  v.  Bails,  13  Eq.  497,  508  ;  Pinherton  v.  Easton,  16 
Eq.  490  ;  In  re  Turner,  [1907]  2  Ch.  126,  539  (form  of  order). 

As  to  the  preservation  of  property  in  a  partnership 
action,  see  Jackson  v.  Smith,  53  L.  J.  Ch.  972 ;  Bidd  v.  Thome, 
[1902]  2  Ch.  344. 

The  appointment  of  a  receiver  upon  an  interlocutory 
motion  before  decree  has  been  held  to  be  a  preservation  of  the 
property  over  which  he  was  appointed.  Ttoynam  v.  Porter,  11 
Eq.  181. 
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Money  paid  into  Court  by  a  plaintiff  as  a  security  for  the 
defendant's  costs  is  not  preserved  in  the  action,  if  the  plaintiff 
succeeds.     In  re  Wadsworth,  29  Ch.  D.  517. 

See,  as  to  the  reconstruction  of  a  company.  In  re  Clayton, 

Lim.,  92  L.  T.  223. 

Where  a  suit  relates  to  some  incident  to  property,  e.g.,  a  Suit  relating 

to  easement. 
right  of  way  or  other  easement,  which  the  plaintiff  seeks  to 

establish,  no  property  is  recovered  if  the  plaintiff  establishes 

his   claim,  and  no   property  is   preserved   if  the   defendant 

succeeds  in  resisting  it.     Foxon  v.  Gascoigne,  9  Ch.  654. 

A   charging   order    can   only    be    made   for  taxed    costs.  "Taxed 
.   .  '    .  ...  costs." 

Where  a  solicitor  delivered  his  bill  in  March,  1 871,  obtained 

a  charging  order  on  a  fund  in  Court  in  January,  1873,  and 

applied  for  payment  out  in  April,  1874,  it  was  held  that  his 

costs  must  be  taxed.     Be  Bay  v.  Griffin,  10  Ch.  291.    ■ 

The  charge  will  be  confined  to  the  costs  of  the  particular  "  Such  suit, 

°  .  ^  matter,  or 

action  in  which  the  property  is  recovered  or  preserved.     Hall  proceeding." 
V.  Laver,  1   Ha.   571,  577 ;  Fx  parte  Thompson,  3  L.  T.  IS".  S. 
317;  Wilson  v.  Bound,  4  Giff.  416;   Smith  y.  Betty,   [1903] 
2  E.  B.  317. 

The  charging  order  must  be  limited  to  costs  properly  in- 
curred for  the  recovery  or  preservation-  of  the  property. 
Emden  v.  Garte,  19  Ch.  D.  311 ;  Mackenzie  v.  Mackintosh,  64 
L.  T.  318,  706.  See,  as  to  receivers'  costs,  In  re  W.  G.  Home 
&  Sons,  Lim.,  [1906]  1  Ch.  271. 

The  effect  of  the  decisions  has  been  to  give  this  proviso  a  "  '^n  "on- 

.        veyances 

retrospective  operation,  and  to  postpone  all  persons,  who,  with  and  acts." 

notice  of  an  action,  took  an  interest  in  property,  the  subject 

of  the  action,  to  the  solicitor's  claim  for  costs.     Some  doubt 

has  been  thrown  on  these  decisions  by  expressions  in  North 

V.  Stewart,  15  App.  Ca.  452.      See,  too,  Birnam  Wood,  [1907] 

P.  1. 

An  assignee  who  has  notice  that  the  subject-matter  of  the  Assignments 
1         1  .  „         .    .     1  1        1         "^  subject- 

assignment  IS  the  subject-matter  or  a  suit  is  deemed  to  have  matter  of 

notice  of  the    existence   of  the    solicitor's   right  to  a   lien.  ^°*i°"- 

Faithfidl  V.  Ewen,  7  Qh.  D.  495 ;  Cole  v,  Bley,  [1894]  2  Q.  E. 

180,  350. 
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Thus,  assignments  of  a  reversionary  interest  in  property,  a 
previous  sale  of  which  the  assignor  is  seeking  to  set  aside  (a)  ; 
of  a  beneiicial  interest  under  the  will  of  a  testator,  whose 
estate  is  being  administered  by  the  Court  (b) ;  of  the  equity  of 
redemption  in  lands,  the  subject  of  a  redemption  action  (c) ;  of 
moneys  payable  under  the  terms  of  a  compromise  in  an  action 
(d),  have  been  held  void  as  against  a  charging  order  subse- 
quently obtained  by  the  solicitor  of  the  assignor,  (a)  Jones  v. 
Frost,  7  Ch.  773.  (b)  Faithfull  v.  Ewen,  7  Ch.  D.  495.  (e) 
Maafarlane  v.  Lister,  37  Ch.  D.  88.  (d)  Cole  v.  Eleij,  [1894] 
2  Q.  B.  180,  350 ;  Faris,  [1896]  P.  77. 

The  solicitor  may,  by  his  conduct  at  the  time  of  the  assign- 
ment, be  estopped  from  enforcing  his  charge  against  the 
assignee.  Compare  Faithfull  v.  Fwen,  7  Ch.  D.  495,  with 
Maafarlane  v.  Lister,  87  Ch.  D.  88. 

A  charging  order  on  the  proceeds  of  sale  of  a  ship  is 
subject  to  all  maritime  liens  which  could  have  been  enforced 
in  the  suit  by  third  persons,  but  has  priority  over  a  lien 
enforceable  by  the  client.  Livletta,  8  P.  D.  209,  explaining 
Sohlomsten,  L.  E.  1  A.  &  E.  293 ;  Ileinrich,  L.  K.  3  A.  &  E. 
505. 

All  claims  of  creditors  against  property  under  the  jurisdic- 
tion of  the  Court  at  the  time  when  the  charging  order  is  made 
are  postponed  to  the  claim  of  the  solicitor.  Slnppey  v.  Grey, 
49  L.  J.  Q.  B.  524 ;  Dallow  v.  Garrold,  14  Q.  B.  D.  543 ; 
Li  re  Stiffield  &  Watts,  20  Q.  B.  D.  693. 

A  charging  order  nisi  on  a  fund  in  Court  (a),  a  garnishee 
order  nisi  on  a  fund  in  Court  (b),  on  moneys  in  the  hands  of 
a  receiver  in  an  action  (c),  on  a  judgment  debt  (d),  on  an 
execution  in  the  hands  of  a  sheriff  (c),  and  a  claim  of  a  land- 
lord for  payment  of  rent  out  of  moneys  in  the  hands  of  a 
receiver  in  an  action  (/),  are  postponed  to  a  subsequent 
charging  order  under  the  Solicitors  Act.  (a)  Haymes  v. 
Coo2yer,  33  B.  431.  (b)  Jeff  Davies,  L.  E.  2  A.  &  E.  1. 
(e)  Earner  v.  Giles,  1 1  Ch.  D.  942,  945.  (d)  Birchall  v.  Pugin, 
L.  E.  10  C.  P.  397 ;  Leader,  L.  E.  2  A.  &  E.  314;  Eisdell  v. 
Coningham,  28  L.  J.  Ex,  213  ;  Shippey  v.  Grey,  49  L.  J.  Q.  B. 
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524.      (e)  Ballow  v.  Garrold,  13  Q.  B.  D.  543  ;    14  Q.  B.  D. 
543.     (/)  In  re  Bufielcl  &  Watts,  20  Q.  B.  D.  693. 

A  judgment  creditor  of  a  partnership  firm  wlio  obtains  an 
order  giving  him  a  charge  on  the  assets  in  the  hands  of  a 
receiver  appointed  in  an  action  for  dissolution  of  the  partner- 
ship is  postponed  to  the  plaintiff's  solicitor  who  subsequently 
obtains  a  charging  order  ;  Ridd  v.  Thome,  [1902]  2  Ch.  344. 

A  charging  order  under  the  Solicitors  Act  does  not  avoid 
a  previous  arrestment  ad  fundandam  jurisdictionem  in  Scot- 
land of  a  judgment  debt  due  to  the  solicitor's  client  from  a 
domiciled  Scotchman.     North  v.  Steivart,  15  App.  Ca.  452. 

Order  LXV.,  rule  14,  provides —  Order  LXV., 

A  set-off  for  damages  or  costs  between  parties  may  be  ^^  ^     ' 
allowed,  notwithstanding  the  solicitor's  lien  for  costs  in  the 
particular  cause  or  matter  in  which  the  set-off  is  sought. 

A  set-off  of  damages  recovered  in  different  actions  may  be  Set-ofi  of 
allowed  to  one  party  under  this  order  although  the  solicitor  of  recovered 
the  other  party  has  obtained  a  charging  order  ;  Goodfellow  v.  "j^^Qg'^''"'' 
Gray,  [1899]  2  Q.  B.  498.     See,  too,  Mercer  v.  Graves,  L.  K. 
7  Q.  B.   499.     The   Court   has  a  discretion  in  the  matter ; 
Edwards  v.  Eope,  14  Q.  B.  D.  922.      See  further,  Ex  parte 
Gleland,  2  Ch.  808  ;  In  re  Banh  of  Hindustan,  3  Ch.  125. 

Where  there  are  cross-judgments  in  County  Court  actions 
within  sect.  150  of  the  County  Court  Act,  1888,  the  lien  of 
the  solicitor  of  the  party  who  obtains  judgment  for  the  larger 
sum  only  extends  to  the  balance  after  deducting  the  smaller 
sum ;  Ward  v.  Haddrill,  [1904]  1  K.  B.  399. 

Where  a  claim  and  counterclaim  are  founded  upon  the 
same  contract,  the  amounts  recovered  in  both  may  be  set  off 
without  regard  to  the  solicitor's  lien.   Westacott  v.  Sevan,  [1891] 

1  Q.  B.  774 ;  but  see  Stumore  v.  Gamphell,  [1892]  1  Q.  B.  314, 
317. 

Costs  arising  in  the  same  action  will  be  set  off  without  Set-off  o£ 
regard  to  the  solicitor's  lien.     Baiutree  v.  Watson,  2  Kee.  713;  game  action. 
Gattell  V.  Simons,  6  B.  304 ;  Bobarts  v.  Buee,  8  Ch.  D.  198  ; 
PringJe  v.  Gloag,  10  Ch.  D.  676  ;  McCormack  v.  Boss,  [1894] 

2  I.  R  545. 
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The  Court  will  not  allow  costs  in  different  actions  to  be 
set  off  to  the  prejudice  of  the  solicitor's  lien.  Wright  v.  Mudie, 
1  Si.  &  St.  266 ;  Gollett  v.  Preston,  15  B.  458  ;  Throckmorton 
V,  Crowley,  3  Eq.  196;  Ex  parte  Griffin,  14  Ch.  D.  37; 
Edwards  v.  Hope,  14  Q.  B.  D.  922 ;  Blahey  v.  Latham,  41  Oh. 
D.  518 ;  Eassell  v.  Stanley,  [1896]  1  Ch.  607,  510. 

A  bona  fide  compromise  between  the  parties  to  an  action 
will  not  be  interfered  with,  although  it  operates  to  deprive 
the  solicitor  of  a  fund  for  payment  of  costs.  Brunsdon  v. 
Allard,  2  E.  &  E.  19 ;  Ex  parte  Morrison,  L.  E.  4  Q.  B.  153  ; 
Hope,  8  P.  D.  144. 

It  is  immaterial  that  the  compromise  was  made  without 
the  knowledge  and  acquiescence  of  the  solicitor.  Eope,  8  P. 
D.  144. 

In  Twynam  v.  Porter  (11  Eq.  181),  the  compromise  was 
made  after  the  preservation  of  the  property  by  the  appoint- 
ment of  a  receiver. 

See  as  to  compromise  affecting  infants'  rights,  In  re  Wright's 
Trust,  [1901]  1  Ch.  317. 

Where  a  iond  fide  compromise  has  been  entered  into,  under 
which  a  sum  of  money  is  coming  to  A.  from  B.,  and  A.'s 
solicitor,  after  the  compromise,  gives  notice  to  B.  that  he  has 
a  lien  for  costs,  B.,  if  he  pays  over  the  money  to  A.  in  dis- 
regard of  that  notice,  will  be  liable  to  pay  it  again  to  A.'s 
solicitor.  Welsh  v.  Hole,  1  Doug.  238;  Bead  v.  Bupper,  6 
T.  R  361 ;  Ormerod  v.  Tate,  1  East,  463  ;  White  v.  Pearae,  7 
Ha.  276 ;  Boss  v.  Buxton,  42  Ch.  D.  190. 

A  collusive  compromise  made  in  order  to  defeat  the 
solicitor's  lien  is  void  as  against  him.  Ex  parte  Games,  3 
H.  &  C.  294;  Hope,  8  P.  D.  144;  Moxon  v.  Sheppard,  24 
Q.  B.  D.  627  ;  Price  v.  Orouch,  60  L.  J.  Q.  B.  767  ;  Margetson 
Y.  Jones,  [1897]  2  Ch.  314. 

The  Statute  of  Limitations  does  not  run  against  the  solicitor 
while  the  proceedings  are  going  on,  and  he  is  the  solicitor  on 
the  record.  Harris  v.  Quine,  L.  E.  4  Q.  B.  653  ;  Baile  v.  Baile, 
13  Eq._497,  509. 
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CHAPTER  XII. 

MAEITIME   LIENS. 

"  A  MAEITIME  lien  does  not  include  or  require  possession.  Definition  of 
The  word  is  used  in  maritime  law,  not  in  the  strict  legal  uen. 
sense  in  which  we  understand  it  in  courts  of  common  law — 
in  which  case  there  could  be  no  lien  where  there  was  no  pos- 
session, actual  or  constructiye,  but  to  express,  as  if  by  analogy, 
the  nature  of  claims  which  neither  presuppose  nor  originate 
in  possession.  This  was  well  understood  in  the  civil  law,  by 
which  there  might  be  a  pledge  with  possession,  and  a 
hypothecation  without  possession,  and  by  which,  in  either 
case,  the  right  travelled  with  the  thing  into  whosesoever 
possession  it  came.  Having  its  origin  in  this  rule  of  the 
civil  law,  a  maritime  lien  is  well  defined  by  Lord  Ten- 
terden  to  mean  a  claim  or  privilege  upon  a  thing  to  be 
carried  into  effect  by  legal  process ;  and  Mr.  Justice  Story 
explains  that  process  to  be  a  proceeding  in  rem,  and  adds  that 
wherever  a  lien  or  claim  is  given  upon  the  thing,  then  the 
Admiralty  enforces  it  by  a  proceeding  in  rem,  and,  indeed,  is 
the  only  Court  competent  to  enforce  it."  Bold  Buecleugh, 
7  Moo.  P.  C.  267,  284. 

A  maritime  lien  adheres  to  the  ship  from  the  time  that  the  Maritime 
events  happen  that  gave  rise  to  the  lien,  and  continues  binding  to  ship, 
on  the  ship  until  it  is  discharged.    Bold  Bucdeugh,  7  Moo.  P.  C. 
267 ;  Tivo  Miens,  L.  R.  4  P.  C.  161, 169 ;  Sara,  14  App.  Ca.  209. 

It  is,  however,  not  indelible,  and  may  be  lost  by  negligence 
or  delay,  by  which  the  rights  of  third  parties  may  be  com- 
promised. Europa,  Br.  &  Lush,  89 ;  2  Moo.  P.  C.  K  S.  1 ; 
Charles  Amelia,  L.  E.  2  A.  &  E.  330;  Fairport,  8  P.  D.  54; 

Kong  Magnus,  1 18911  P.  223. 
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A  maritime  lien  is  not  enforceable  against  the  public  vessel 
of  a  foreign  state,  though  it  may  be  used  for  trading  purposes. 
Parlement  Beige,  4  P.  D.  129 ;  5  P.  D.  197. 

There  can  be  no  lien  on  freight  unless  there  is  also  a  lien 
on  ship.  Smith  v.  Plummer,  1  B.  &  Aid.  575 ;  Gastlegate, 
[1893]  A.  C.  38,  54. 

A  proper  maritime  lien  (with  the  exception  of  the  lien  for 
wages  of  master  and  crew  and  of  the  lien  for  damage  by 
collision)  must  have  its  root  in  the  personal  liability  of  the 
shipowner  at  the  time  when  it  arises.  Gastlegate,  [1893] 
A.  G.  38 ;  Bipon  City,  [1897]  P.  226. 

A  maritime  lien  is  enforceable  by  proceedings  in  rem.  A 
proceeding  in  rem  is  "a  proceeding  directed  against  a  ship 
or  other  chattel,  in  which  the  plaintiff  seeks  either  to  have  the 
res  adjudged  to  him  in  property  or  possession,  or  to  have  it 
sold  under  the  authority  of  the  Court,  and  the  proceeds  or  part 
thereof  adjudged  to  him  in  satisfaction  of  his  pecuniary  claims." 
Renrich  Bjorn,  11  App.  Ca.  270,  276;  see  also  Castrique  v. 
Imrie,  L.  E.  4  H.  L.  414 ;  Gity  of  Mecca,  5  P.  D.  28 ;  6  P.  D. 
106 ;  Dictator,  [1892]  P.  304. 

Although  a  maritime  lien  is  enforceable  by  proceedings 

in  rem,  it  does  not  follow  that  every  claim  enforceable  by 

proceedings  in  rem,  is  based  upon  a  maritime  lien.     Mary  Ann, 

L.  E.  1  A.  &  E.  8;  Tivo  Ellens,  L.  R.  4  P.  C.  161;  Pieve 

Superiore,  L.  E.  5  P.  C.  482 ;  Henrich  Bj&rn,  10  P.  D.  44 ;  11 

App.  Ca.  270 ;  Oella,  13  P.  D.  82 ;  Sara,  14  App.  Ca.  209. 

Where   the   remedy  by  proceedings   in  rem  is  given  to 

creditors  of  the  shipowner  for  maritime  debts  which  are  not 

secured  by  lien,  the  attachment  of  the  ship  by  process  of  the 

Court  has  the  effect  of  giving  the  creditor  a  legal  nexus  over 

the  proprietary  interest  of  his  debtor  as  from  the  date  of  the 

attachment.     "  The  position  of  the  creditor  who  has  a  proper 

maritime  lien  differs  from  that  of  a  creditor  in  an  unsecured 

claim  in  this  respect — that  the  former,  unless  he  lias  forfeited 

the  right  by  his  own  laches,  can  proceed  against  the  ship, 

notwithstanding  any  change  in  her  ownership,  whereas  the 

latter  canuol.ha.ve  an  action  in^'fiin  unless  at  the  time  of  its 
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institution  the  res  is  the  property  of  his  debtor."     Ilenrich 
Bjorn,  11  App.  Ca.  270,  277. 

The  creditor  in  an  unsecured  claim  acquires  a  lien  at  the 
time  when  the  ship  is  seized,  subject  to  all  incumbrances  then 
existing  on  the  ship,  but  prior  to  any  claims  subsequently 
arising.     Cella,  13  P.  D.  82. 

Salvage  creates  a  maritime  lien  when  the  salvage  arises  on  Salvage  lien, 
the  high  seas,  and  perhaps  the  lien  extends,  since  3  &  4  Yict. 
c.  65,  to  cases  where  the  salvage  arises  within  the  body  of  a 
county.     Henrieli  Bjorn,  11  App.  Ca.  270,  282. 

As  to  what  may  be  the  subject-matter  of  a  salvage  claim, 
see  Gas  Float  WUtton  No.  2,  [1896]  P.  42. 

As  to  life  salvage,  see  sect.  544  of  the  Merchant  Shipping 
Act,  1894. 

The  property  actually  benefited  is  alone  chargeable  with 
the  salvage  recovered.  Hence,  ship  is  not  liable  for  the 
salvage  of  cargo.  Pyrennee,  Br.  &  Lush.  189  ;  Mary  Pleasants, 
Swa.  224;  Baisby,  10  P.  D.  114. 

No  claim  for  salvage  can  arise  where  services,  in  them- 
selves of  a  salvage  nature,  are  performed  by  persons  bound 
by  a  pre-existing  contract  or  pre-existing  duty  to  perform 
them  (a),  or  where  persons  are  employed  to  perform  them 
under  an  ordinary  contract,  the  remuneration  for  which  does 
not  depend  on  success  (b).  (a)  Neptune,  1  Hagg.  Adm.  227 ; 
Hannibal,  L.  E.  2  A.  &  E.  53.  (&)  Solway  Prince,  [1896] 
P.  120. 

As  to  the  validity  of  an  agreement  to  abandon  the  salvage 
lien,  see  sect.  554  of  the  Merchant  Shipping  Act,  1894. 

As  to  the  priority  of  successive  salvors,  see  Veritas,  [1901] 
P.  304. 

There  is  no  lien  for  towage,  as  distinguished  from  salvage  No  lieu  for 
services.      Westrup  v.  Great  Yarmouth  Steam  Carrying  Co.,  43   "^  °^' 
Ch.  D.  241,  not  following  Isabella,  3  Hagg.  Adm.  427 ;  Con- 
stanoia,  4  N.  of  C.  512 ;  St.  Lawrence,  5  P.  D.  250. 

Damage  by  collision  creates  a  maritime  lien  on  the  ship  Lien  for 

„  damage  by 
causing  the  collision  (a),  and  the  lien  probably  arises  even  if  collision. 

the  collision  takes  place  in  the  body  of  a  county  (b).    (a)  Bold 
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Bucoleugh,  7  Moo.  P.  C.  267 ;  Stoomvaart  Maatsohappy  Neder- 
land  V.  P.  &  0.  Steam  Navigation  Co.,  7  App.  Oa.  795,  817; 
Currie  v.  M'Enight,  [1897]  A.  C.  97.  (b)  Henrioli  Bjorn,  11 
App.  Ca.  276,  282 ;  Sara,  14  App.  Ca.  209,  216. 

As  to  damage  to  a  landing-stage  by  a  ship  after  being 
salved,  see  Veritas,  [1901]  P.  304. 

There  can  be  no  lien  on  the  ship  unless  the  owners,  at  the 
time  of  the  collision,  are  personally  liable.  Castlegate,  [1893] 
A.  G.  38,  52;   Viofia,  [1893]  A.  C.  492,  499. 

Thus,  there  can  be  no  lien  on  the  ship  if  those  in  charge  of 
her  were  not  the  servants  of  her  then  owner ;  if,  for  example, 
she  was  in  charge  of  a  compulsory  pilot  or  the  port  authority. 
Bruid,  1  W.  Eob.  391 ;  Orient,  3  Mar.  L.  G.  (6.S.)  321 ; 
Ealley,  L.  E.  2  P.  G.  193,  201;  Parlement  Beige,  5  P.  D.  197, 
218 ;   Utopia,  supra. 

But  charterers,  in  whom  the  control  of  the  ship  has  been 
vested  by  the  owners,  are  deemed  to  have  derived  their 
authority  from  the  owners  so  as  to  make  the  ship  liable  for 
their  negligence.  Ticonderoga,  Swa.  215 ;  Zemington,  2 
Aspinall,  N.  S.  475;  Tasmania,  13  P.  D.  110. 

A  seaman  has  a  lien  for  his  wages  on  ship,  freight,  and  cargo. 
Louisa  Bertha,  14  Jur.  1006. 

A  seaman  has,  under  sect.  10  of  the  Admiralty  Court  Act, 
1861  (24  Vict.  c.  10),  a  lien  for  his  wages,  whether  the  same 
be  due  under  a  special  contract  or  otherwise.  Mary  Ann, 
L.  E.  1  A.  &  E.  8. 

The  seamen's  lien  extends  to  freight  payable  by  sub- 
charterers.     Andalina,  12  P.  D.  1. 

The  lien  is  enforceable  by  every  person  who  is  connected 

with  the  ship  as  a  ship,  whether  he  or  she  is  under  articles  or 

not,  and  is  enforceable  in  respect  of  services  rendered  by  such 

persons  in   harbour  just  as   much  as  in  respect  of  services 

rendered  by  them  at  sea.      Wells  v.  Osman,  2  Ld.  Eaym.  1044 ; 

Jane  and  Matilda,  1  Hagg.  Adm.  187 ;  Ee  The  Great  Eastern 

Steamship  Co.,  5  Aspinall,  N.  S.  511 :  Queen  v.  Judge  of  City  of 

London  Court,  25  Q.  B.  D.  339. 

The  ship's  husband  is  not  (a),  but  a  supercargo  is  (&),  a 
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seaman  within   sect.  10  of  the  Admiralty  Court  Act,   1861. 
(a)  Buby,  [1898]  P.  59 ;  (&)  Tagus,  [1903]  P.  44. 

The  Merchant  Shipping  Act,  1894,  proYides  [sect.  156,  (1)], 
that  a  seaman  shall  not  by  any  agreement  forfeit  his  lien  on 
the  ship,  and  [sect  157,  (1)]  that  the  right  to  wages  shall  not 
depend  on  the  earning  of  freight. 

As  to  the  priority  of  a  Harbour  Board's  statutory  right  of 
detention  for  dock  dues  over  the  lien  for  wages,  see  Emilie 
MiUon,  [1905]  2  K.  B.  817. 

Expenses  incurred  in  maintaining  and  sending  home  a  Expenses  of 
seaman,  who  is  in  distress  abroad,  are  charged  by  sect.  193  of  seaman.  °^^ 
the  Merchant  Shipping  Act,  1894,  upon  the  ship  to  which  the 
seaman  belonged,  and  made  recoverable  in  the  same  manner  as 
seamen's  wages.     See  Livietta,  8  P.  D.  202;  Tergeste,  [1903] 
P.  44. 

The  Merchant  Shipping  Act,  1894,  provides — 

Sect.  167,  (1).  The  master  of  a  ship  shall,  so  far  as  the  case  Master's  lien 
permits,  have  the  same  rights,  liens,  and  remedies  for  the  °"^  ^'^ses- 
recovery  of  his  wages  as  a  seaman  has  under  this  Act,  or  by  any 
law  or  custom. 

Wages  includes  a  bonus  conditionally  promised  by  the 
owners;  Mmville,  [1904]  P.  422. 

The  Admiralty  Court  Act,  1861  (24  Vict.  c.  10),  by  extend- 
ing the  seaman's  lien  to  wages  due  under  a  special  contract, 
extends  by  implication  that  of  the  master. 

It  is  immaterial  that  the  master  is  also  part  owner.  Feronia, 
L.  K  2  A.  &  E.  65. 

The  master's  lien  is  lost  if  he  allows  his  wages  to  remain  in 
the  owners'  hands.     Bainboiv,  5  Aspinall,  N".  S.  579. 

The  lien  for  wages,  both  of  master  and  crew,  attaches  to 
ships  independently  of  any  personal  obligation  of  the  owners, 
the  sole  condition  required  being  that  such  wages  shall  have 
been  earned  on  board  the  ship.  Edwin,  Br.  &  Lush,  281 ;  Gastle- 
gate,  [1893]  A.  0.  38,  52. 

The  Merchant  Shipping  Act,  1894,  provides — 

Sect.  167,  (2).  The  master  of  a  ship,  and  every  person  lawfully  Master's 
acting  as  master  of  a  ship,  by  reason  of  the  decease  or  incapacity  bursements. 
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from  illness  of  the  master  of  the  ship,  shall,  so  far  as  the  case 
permits,  have  the  same  rights,  liens,  and  remedies  for  the 
recovery  of  disbursements  or  liabilities  properly  made  or 
incurred  by  him  on  account  of  the  ship,  as  a  master  has  for  the 
recovery  of  his  wages. 

This  sub-section  reproduces  sect.  1  of  the  Merchant  Shipping 
Act,  1892,  which  was  passed  in  consequence  of  the  decision  in 
The  Sara,  (14  App.  Ca.  209),  and  which  restored  what  was 
believed  to  be  the  law  before  that  decision,  as  laid  down  in 
The  Feronia,  L.  E.  2  A.  &  E.  65;  The  Fairport,  8  P.  D.  48. 

The  master's  lien  for  disbursements  is  confined  to  disburse- 
ments for  which,  by  virtue  of  his  general  authority,  he  could 
pledge  his  owners'  credit.  He  can  only  pledge  his  owners' 
credit  for  things  necessary  for  the  ship  for  the  purposes  of 
navigation,  and  when  he  cannot  have  recourse  to  his  owners 
before  ordering  them.  Wathinson  v.  Bernardiston,  2  P.  W.  367  ; 
Gastlegate,  [1893]  A.  C.  38;  Orienta,  [1894]  P.  271,  [1895]  P. 
49 ;  Riioon  City,  [1897]  P.  226. 

He  cannot  pledge  his  owners'  credit  for  disbursements  made 
for  purposes  for  which  the  charterers  ought  to  have  made 
provision.     Turgot,  11  P.  D.  21 ;  Gastlegate,  [1893]  A.  0.  38. 

The  defence  of  an  action  is  not  a  liability  properly  incurred 
"  unless  it  was  reasonably  necessary  in  the  interests  of  the 
ship."     Elmville,  [1904]  P.  422. 

Sect.  167,  (3),  enables  a  set-off  or  counter-claim  to  be  set 
up  in  an  Admiralty  proceeding  in  answer  to  a  master's  claim 
in  respect  of  wages  or  disbursements. 
Material  -'^o  maritime  lien  is  created  by  repairs  done  or  necessaries 

man  has  supplied  to  a  ship  (a),  or  by  payment  of  insurance  premiums  (6). 
(a)  Neptune,  3  Knapp,  P.  C.  94;  (6)  Andre  Theodore,  93  L.  T. 
184. 

No  lien  is  acquired,  under  the  Admiralty  Court  Act,  1840 
(3  &  4  Vict.  c.  65),  sect.  6,  by  the  supply  of  necessaries  to  a 
foreign  ship  (a) ;  or,  under  the  Admiralty  Court  Act,  1861  (24 
Vict.  c.  10),  sect.  5,  by  the  supply  of  necessaries  to  a  ship 
elsewhere  than  in  the  port  to  which  the  ship  belongs  (b) ;  or, 
under  the  Vice-Admiralty  Courts  Act,  1863  (26  &  27  Vict. 
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c.  24),  sect  10,  by  the  supply  of  necessaries  in  the  possession 

in  which  a  Vice-Admiralty  Court  is  established  to  a  ship  of 

which  no  owner  is  domiciled  in  the  possession  (c).    (a)  Henrich 

Bjorn,  10  P.  D.  44, 11  App.  Ca.  270,  overruling  WestFriesland, 

Swa.  454 ;  Ella  A.  Glarh,  Br.  &  L.  32.     {h)  Pacific,  Br.  &  L. 

243 ;  Trouhador,  L.  E.  1  A.  &  E.  302 ;  Tivo  Ellens,  L.  E.  3  A.  &  E. 

345;  4  P.  C.  161.     (c)  Big  Tinto,  9  App.  Ca.  356. 

In  proceedings  in  rem  by  the  foreign  master  of  an  Argentine  Conflict 

vessel  in  an  English  port  the  English  law  applies  on  a  question 

of  the  extent  of  the  lien  of  the  master ;  Tagus,  [1903]  P.  44, 

following  Milford,  Swa.  362. 

As  to  priority  of  maritime  liens  see  below,  pp.  575  to  578.   Priority  of 

liens. 
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CHAPTER  XIII. 

BOTTOMRY  AND  RESPONDENTIA  BONDS. 

A  BOTTOMRY  bond  is  an  instrument  by  which  the  owner  or  Bottomry 

master  of  a  vessel  hypothecates  the  ship,  or   the  ship   and  ^;™  ^f  '^  "'" 

freight,  or  the  ship,  freight,  and  cargo,  to  a  lender  of  money 

advanced  to  him  for  the  purpose  of  paying  for  repairs  of  the 

ship.     A  bottomry  bond   is  an  instrument  of  hypothecation. 

It  does  not  transfer  the  property  in  the  ship,  but  gives  the 

bondholder  a  right  to  be  enforced  against  the  ship  at  the  end 

of  the  voyage  by  process  of  attachment  in  an  Admiralty  Court. 

Stainbcmk  v.  Fenning,  11  C.  B.  51;  Stauibank  v.  Shepard,  13 

G.  B.  418;  Energie,  I.  R.  9  Eq.  58. 

A  bottomry  bond  may  be  validly  given  by  the  owner ;  but  It  may  be 

siv6ii  by 
when  it  is  given  by  the  owner,  it  would  appear  that  it  cannot  the  owner, 

validly  be  given  in  a  home  port.     This  incapacity,  however, 

is  merely  based  on  the  limited  jurisdiction  of  the  English 

Admiralty  Court.      Royal  Arch,  Swa.   269,  277 ;   Heligoland, 

Swa.  491. 

Bottomry  bonds,  as  a  rule,  are  given  by  the  master  acting  but  is 
.  .  generally 

withm  the  scope  of  his  authority.  given  by 

The  implied  authority  of  the  master  to  hypothecate  the  ^yhen^'^  '^^' 
ship  (a),  or  cargo   (b),  arises  from  his  position  as  agent  of  ^^^'^'^.'^ 
necessity.    It  is  therefore  limited  by  that  necessity,     (a)  Ear-  arises. 
nah,  L.  R  2  A.  &  E.  289,  299  ;  Gaetano  and  Maria,  7  P.  D. 
137, 145.     (&)  Cargo  ex  Hamlurg,  2  Moo.  P.  C.  N.  S.  289,  821. 

As  to  circumstances  under  which  the  master  is  agent,  not 
of  the  owner,  but  of  the  charterers,  see  Baumwoll  Manufactur 
V.  Furness,  [1893]  A.  C.  8 ;  Manchester  Trust  v.  Furness,  [1895] 
2  Q.  B.  539, 

The  authority  of  the  master  to  bind  the  cargo  exists  by 
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virtue  of  the  contract  which  is  created  by  shipment  of  the 
goods  between  the  shipowner  and  the  cargo-owner.  Gaetano 
and  Maria,  7  P.  D.  137. 

A  bond  made  by  the  master  of  a  foreign  ship  hypothecating 
a  cargo  laden  on  board  ship  is  enforced  in  England,  if  valid 
according  to  the  law  of  the  ship's  flag.  Gaetano  and  Maria,  7 
P.  D.  1,  137. 

To  constitute   a  person  agent   of  necessity,  he  must  be 

unable  to  communicate  with  his  principal.     Gwilliam  v.  Twist, 

[1895]  2  Q.  B.  84. 

Master  must         Hence,  the  master  cannot  validly  bottomry  the  ship  in  a 

communicate  home  port,  Or  if  the  owner  is  on  the  spot,  or  has  an  agent  there 

with  owner,    ^j^Qgg  ,juty  it  is  to  pay  for  repairs.     Arthur  v.  Barton,  6  M.  & 

W.  138 ;  Beldon  v.  Campbell,  6  Ex.  886 ;  Nuova  Loanese,  17 

Jur.  263;  Faithful,  31  L.  J.  P.  81;  Gunn  v.  Boherts,  L.  R  9 

C.  P.  331 ;  Pontida,  9  P,  D.  102,  176. 

Even  in  a  home  port  the  master  may  validly  bottomry  the 
ship,  if  he  is  unable  to  communicate  with  the  owner.  Oriental, 
7  Moo.  P.  C.  398. 

Where  communication  with  the  owner  is  practicable,  the 
master  cannot  bottomry  the  ship  without  communicating  with 
him ;  and  where  communication  with  the  cargo-owner  is 
practicable,  he  cannot  bottomry  the  cargo  without  communi- 
cating with  him ;  and  the  communication  must  be  such  as  to 
show  that  it  will  probably  be  necessary  to  resort  to  a  bottomry 
bond.  Oriental,  7  Moo.  P.  C.  398 ;  Bonaparte,  8  Moo.  P.  0. 
459  ;  Olivier,  Lush.  484 ;  Hamburg,  Br.  &  Lush.  253 ;  2  Moo. 
P.  C.  N.  S.  289  ;  Lizzie,  L.  R.  2  A,  &  E.  254;  Panama,  L.  E.  2 
A.  &  E.  390 ;  3  P.  C.  199 ;  Onward,  L.  R  4  A.  &  E.  38 ; 
Staffordshire,  L.  R.  4  P.  C.  194 ;  Australian  Steam  Navigation 
Co.  V.  Morse,  L.  R.  4  P.  0.  222 ;  Kleinwort,  Cohen  &  Co.  v.  Cassa 
Marittima  of  Genoa,  2  App.  Ca.  156. 

The  insolvency  of  the  owner  does  not  relieve  the  master 
from  the  necessity  of  communicating  with  him.  Panama,  L.  E. 
3  P.  C.  139. 

For  the  purpose  of  a  bottomry  bond,  the  sanction  of  the 
managing  owner  binds  his  co-owners.  Boyal  Arch,  Swa.  269, 282. 
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A  master  has  no  authority  to  raise  money  on  bottomry  or  to  borrow 
where  he  can  raise  it  on  the  personal  credit  of  the  owners,  personal  ^ 
Stainhanh  v.  Penning,  11  G.  B.  51 ;  Oriental,  7  Moo.  P.  C.  398 ;  ^'^^^^' 
Staffordshire,  L.  E.  4  P.  C.  194. 

The  lender  is  bound  to  make  a  reasonable  inquiry  as  to  the  Lender  bound 

to  inquire  as 

necessity  which  authorizes  the  master  to  hypothecate.    Absence  to  necessity. 

of  inquiry  is  evidence  of  mala  fides,  but  the  fact  that  the  lender 

has  made  inquiries  does  not  necessarily  validate  the  bond  to 

the  whole  extent  of  the  advance.     Prince  of  Saxe  Cobourg,  3 

Moo.  P.  C.  1 ;  Boyal  Stuart,  2  Spk.  258 ;  Onward,  L.  E.  4  A. 

&  E.  38 ;  Pontida,  9  P.  D.  102,  177. 

A  bottomry  bond  may  be  made  to  the  owner's  agent,  so  far  When  bond 

•'  •'_  may  be  made 

as  he  is  under  no  obligation  to  make  advances  on  the  owner's  to  owner's 
personal  credit.    Eero,  2  Dods.  144 ;  Staffordshire,  L.  E.  4  P.  C.  ''^™*- 
194 ;  see  Boyal  Stuart,  supra. 

The  master  cannot,  as  agent  of  necessity,  create  any  security 
on  the  ship  except  by  bottomry.  Stainhanh  v.  Shepard,  13  C.  B. 
418. 

A  bottomry  bond  cannot  make  the  owner  personally  liable.  Owner  cannot 

,  be  made  per- 

Stainhanh  y.  Penning,  11  C  B.  51 ;  Stainhanh  v.  Shepard,  13  sonally  liable. 
C.  B.  418  ;  Energie,  I.  E.  9  Eq.  58. 

A  bottomry  bond  may  be  given  as  collateral  security  for  Bond  may 

,-,„,-,  -,  TP    1       1  -,1  "^^  collateral 

bills  of  exchange  drawn  on  the  owner,  li  the  bills  of  exchange  security  for 
are  honoured,  the  bottomry  bond  is  discharged,  and,  though  exchange. 
the  ship  arrive,  maritime  interest  is  not  payable ;  if  they  are 
dishonoured,  the  amount  is  payable  on  arrival  by  means  of 
the  remedy  against  the  ship,  and  in  that  case  with  maritime 
interest.  Atlas,  2  Hag.  Adm.  48 ;  St.  Catherine,  3  Hag.  250 ; 
Emancipation,  1  W.  Eob.  124;  Stainhanh  v.  Shepard,  13  C.  B. 
418 ;  Onward,  L.  E.  4  A.  &  E.  38 ;  Staffordshire,  L.  E.  4  P.  C. 
194. 

For   a  bond  to  be   valid,   whether   maritime   interest   is  Lender  must 

n  111  **'^e  mari- 

required  or  not,  the  lender  must  take  the  maritime  risk,  the  time  risk. 
bond  only  coming  into  effect  on  the  safe  arrival  of  the  ship. 
Nelson,  1  Hag.  Adm.  169 ;  Atlas,  2  Hag.  Adm.  48 ;  Emancipa- 
tion, 1  W.  Eob.  124;  Staitihanh  v.  Penning,  11  C.  B.  51 ;  Stainhanh 
V.  Shepard,  13  0.  B.  418 ;  Indomitable,  Swa.  446 ;  Mary  Ann, 
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L.  E.  1  A.  &  E.  13 ;    Henrich  Bjorn,  10  P.  D.  44 ;   Saaiet, 

[1899]  P.  295. 

Bond  need  ^  bond  may  be  valid  although  it  does  not  provide  for 

not  provide  •'  °  _  '■ 

for  maritime  maritime  interest  (a),  and  although  it  is  in  the  form  of  a  bill 

of   exchange  (&).     (a)  Simonds  y.  Hodgson,  3   B.   &  Ad.  50; 

Nelson,  1   Hagg.  Adm.  177 ;  Laurel,  Br.   &  L.  317 ;  Cecilie, 

4  P.  D.  210 ;  Eaahet  [1899]  P.  295.     (6)  Elphis,  L.  R.  4  A. 

&  E.  1 ;  Haabet,  supra. 
be^ubiect'  ^  bond  may  be  given  on  ship,  or  on  ship  and  freight 

of  bond.         without  cargo,  but  not  on  cargo  alone,  or  on  ship  and  cargo 

without  freight.     Constancia,  2  W.  Eob.  405  ;  10  Jur.   845 ; 

Edmond,  Lush.  57 ;  Kamah,  L.  E.  2  A.  &  E.  289,  309. 

Where  a  bond  is  given  on   ship   and   freight,  ship  and 

freight  must  be  resorted  to  pro  rata.     Doivthorpe,  2  N.  of  C. 

264 ;  7  Jur.  609. 

Where  a  bond  purports  to  be  given  on  cargo  alone,  or  on 

ship  and  cargo  alone,  ship  and  freight  must  be  exhausted  in 

satisfaction  of  the  bond  before  cargo  is  resorted  to.     Prince 

Regent,  2  N.  of  C.  272  n. ;  Constancia,  2  W.  Eob.  405. 
When  cargo  The  master  cannot  bind  the  cargo  for  repairs  to  the  ship, 

can  be  bound.  in  n  i  n 

which  produce  no  benefit  or  prospect  of  benefit  to  the  cargo. 
Gratitudine,  3  C.  Eob.  240,  261 ;  Kamah,  L.  E.  2  A.  &  E. 
2S9  ;  Onward,  L.  E.  4  A.  &  E.  38,  58. 

But  the  fact  that  the  cargo  eventually  derives  no  benefit 
from  the  bottomry  bond  does  not  of  itself  invalidate  that 
instrument.  Benson  v.  Chapman,  2  H.  L.  C  696,  720 ;  Lizzie, 
L.  E.  2  A.  &  E.  254. 

Nothing  can  be  hypothecated  which  is  not  in  danger  of 

perishing  by  maritime  risk  during  the  time   that  the  bond 

is  running.     Bl^ence,  freight  to  be  earned  after  the  bond  has 

become  payable  cannot  be  hypothecated.     Staffordshire,  L.  R. 

4  P.  C.  194 ;  distinguishing  Jacob,  4  Eob.  245. 

Bight  of  The  hypothecation  of  the  chartered  freight  to  the  obligee 

inraspect  of    ^^  bottomry  does  not  give  him  a  right  to  more  freight  than 

freight.  ;        |.jjg  obligor  had  a  right  to  demand  from  the  charterer.   Hence, 

advances  of  freight,  whether  made  in  the  pursuance  of  the 

charterparty  or  not,  are  exempt  from  the  bond.     John,  3  W. 
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Eob,  170 ;  Salaeia,  Lush,  545 ;  Karnah,  L.  E.  2  A.  &  E.  289 ; 
2  P.  C.  505. 

The  money   must   be   raised  to   defray   the   expenses  of^o"^^^^*. 
•'  _  .  .  expenses  it 

necessary   supplies   or  repairs   of  the   ship.     Prince   George,  may  be  given. 

4  Moo.  P.  C.   21 ;  Boijal  Stuart,  2  Spk.  258 ;  Osmanli,  7  N. 

of  C.  322;  3  W.  Eob.  198;  North  Star,  Lush.  45;  Edmond, 

Lush.  57,  211 ;  Karnah,  L.  E.  2  A.  &  E.  289  ;  Orienta,  [1895] 

P.  49. 

The  master  cannot  bottomry  the  ship  for  charges  relating 
to  the  outward  cargo,  unless  the  ship  could  be  arrested  for 
such  charges,  even  though  they  constitute  debts  properly 
owing  from  the  owner.     Cases,  sufra, 

A  threat  to  arrest  the  ship  for  an  existing  debt  does  not 
validate  a  bond  given  to  the  creditor.   Ida,  L.  E.  3  A.  &  B.  542. 

A  valid  bond  is  only  valid  to  the  extent  to  which  money 

was  needed  for  the  actual  necessities  of  the  ship.     Pontida, 

9  P.  D.  102,  177. 

The  money  which  forms  the  consideration  for  the  bond  ^o^^  -m-ast 
•'  .  .  have  been 

must  have  been  advanced  in  contemplation  of   a  bottomry  made  on 

security,  i.e.  upon  the  credit  of  the  ship.     Alexander,  1  Dods. 

278;  Karnal,  L.  E.  2  A.  &  B.  289. 

A  bond  given  after  advances  have  been  made  is  valid  if 
they  were  made  in  pursuance  of  an  agreement  to  give  a  bond ; 
and,  where  there  is  no  previous  agreement,  the  presumption 
is  that  the  foreign  lender  made  the  advances  in  contemplation 
of  a  bottomry  security.  Alexander,  1  Dods.  278;  Laurel, 
Br.  &  Lush.  191 ;  Karnah,  L.  E.  2  A.  &  E.  289. 

Where  money  is  originally  advanced  upon  the  personal 
credit  of  the  owner,  a  bottomry  bond  cannot  afterwards  be 
given  to  secure  the  same  advance.  Augusta,  1  Dods.  283 ; 
YiUlia,  8  W.  Eob.  1;  Wave,  15  Jur.  518;  North  Star, 
Lush.  45. 

But  a  bottomry  bond,  for  the  purpose  of  obtaining  money 
for  the  payment  of  debts  for  necessaries  previously  incurred 
on  personal  credit,  may  be  legally  given  to  a  person  who  has 
not  supplied  the  necessaries.  Hebe,  4  N,  of  C.  361 ;  10  Jur. 
227;  North  Star,lMsh.  ^b. 
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An  agent  of  the  owner,  who  has  advanced  money  on  his 

personal   credit,  may  take  a  bottomry  bond  for  subsequent 

advances.     KarnaJc,  L.  E.  2  A.  &  E.  289. 
Nothing  but         Ifothing  but  an  absolute  total  loss  of  the  subject  hypo- 
dlsoharges      thecated  will  discharge  the  borrower  on  bottomry.     Thomson 
obligor.  Y.  Boyal  Exchange  Assurance  Co.,  1  M.  &  S.  30 ;  Catherine,  15 

Jur.  231;  Elephanta,  15  Jur.  1185;  Dante,  2  W.  Bob.  427; 

Great  Pacific,  L.  E.  2  A.  &  E.  381 ;  2  P.  C.  516  ;  BroomfieU  v. 

Southern  Insurance  Co.,  L.  P.  5  Ex.  192. 

If  the  vessel  is  sold  at  an  intermediate  port  or  lost  at 

sea,  the  lender  is  entitled  to  the  whole  proceeds  of  sale  or 

the  whole  of  what  is  saved,  if  included  in  his  security.     Great 

Pacific,  sup- a. 
Rate  of  Interest  is  allowed  at  four  per  cent,  from  the  date  from 

interest 

where  default  which  the  amount  secured  on  bottomry  ought  to  have  been 
m  paymen  .    ^^^^    until  actual  payment,   and   a    provision  in  the   bond 

giving  a  higher  rate  will  not  be  enforced.     Edmond,  Lush. 

211 ;  30  L.  J.  P.  128  ;  B.  H.  Bills,  4  P.  D.  32  m.  ;  Sophia  GooTc, 

4  P.  D.  30 ;  Gecilie,  4  P.  D.  210. 
Premature  Bond-holders   who  arrest    the  vessel  before  the   bond  is 

arrest  of  ship,  payable  may  be  liable  in  damages,  and  will  be  condemned  in 

costs.     Eudora,  4  P.  D.  208. 
Eespondentia        A  respondentia  bond  is  a  bond  which  hypothecates  the 
^°^^-  cargo  only  for  expenses  properly  incurred  in  preserving  it. 

Carffo  ex  Sultan,  Swa.  504 ;  Cargo  ex  Galam,  2  Moo.  P.  C.  N. 

S.  216. 
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CHAPTEE  XIV. 

SECURITIES   BY   EXECUTORS    AND    ADMINISTKATOES. 

An  executor  (a),  or  administrator  (h),  including  an  adminis-  Mortgage  of 

personal 
trator  durante  imnore  setate  (c),  may  mortgage  or  pledge  any  assets  of 

part  of  tlie  personal  assets  of  his  testator  or  intestate,      (a)  intestate!"^ 

Soott  V.  Tyler,  2  Dick.  712 ;  McLeod  v.  Drtmmond,  14  Ves. 

353 ;  17  Ves.  152 ;    Harl    Vane   v.  Bigden,   5  Ch.  663.      (6) 

Bussell  V.  Plaice,  18  B.  21 ;  Barclay  v.  Owen,  60  L.  T.  220. 

(c)  In  re  Cope,  16  Ch.  D.  49  ;  In  re  Thompson  &  Mc  Williams 

Contract,  [1896]  1  I.  E.  356. 

As  to  the  power  of  one  executor  to  deal  with  the  assets 
without  the  consent  of  his  co-executors,  see  Lepard  v.  Vernon, 
2  V.  &  B.  51 ;  Sneesby  v.  Thome,  7  D.  M.  &  G.  399 ;  In  re 
Ingham,  [1893]  1  Ch.  352. 

The  executor's    power  is  not    destroyed  by  a  decree  for 

administration  in  a  creditor's  suit.      Berry  v.  Gihbons,  8  Ch. 

747  ;  LonergaiiY.  Hohan,  [1896]  1  I.  E.  401,  414. 

A  mortgage  may  be  made  to  secure  a  debt  due  from  the  For  what 

.  ,  ,  .        ,  ,  ,  debts  security 

testator  (a),  or  advances  previously  made  to  the  executor  on  may  be  given. 

his  personal  security  for  the  purposes  of  the  administration  (b). 

(a)  Hepworth  v.  Heslop,  6  Ha.  561 ;  liJarl  Vane  v.  Eigden,  5  Ch. 

663.     {h)  Miles  v.  Burnford,  2  D.  M.  &  G.  641. 

An  executor  can  give  a  valid  mortgage  for  rates  due  since 
the  testator's  death  in  respect  of  premises  occupied  by  the 
executor  in  his  representative  capacity.  Bouglas  v.  Bouglas, 
9  L.  E.  Ir.  548. 

A  mortgage  by  an  administrator  made  partly  to  pay  debts 
of  the  intestate  and  partly  to  pay  his  share  to  one  of  the  next 
of  kin  who  was  going  abroad  was  held  to  be  a  valid  mortgage ; 
In  re  O'BonneU's  Estate,  [1905]  1  I.  E.  406. 
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The  mortgage  may  contain  a  power  of  sale.  Russell  v. 
Plaice,  18  B.  21 ;  In  re  Chawners  Will,  8  Eq.  .569 ;  Cruilcslianh 
V.  Bufin,  13  Eq.  560 ;  not  following  Sanders  v.  Richards,  2 
Coll  568. 

A  mortgage  may  be  made  to  a  building  society,  whicb  will 
be  valid  to  the  extent  of  the  money  actually  advanced  and 
reasonable  interest.  CruikshanliY.  Buffi,n,  13  Eq.  560;  Thome 
V.  Thome,  [1893]  3  Ch.  196. 

Where  the  executor  borrows  for  the  purposes  of  administra- 
tion, he  is  liable  personally,  and  cannot  be  sued  as  executor. 
Farhall  v.  Farhall,  7  Ch.  123. 

A  mortgagee  is  entitled  to  assume  that  the  executor  or 
administrator  is  borrowing  for  due  purposes  of  administration. 
His  security  will  be  valid  if  he  has  no  notice  that  the  executor 
is  acting  mala  fide,  although  the  executor  in  fact  misapplies 
the  loan.  Ewer  v.  Corbet,  2  P.  W.  148 ;  Bedford  v.  Woodham, 
4  Ves.  40  ». ;  Keane  v.  Boharfs,  4  Madd.  332  ;  Gray  v.  Johnston, 
L.  K.  3  H.  L.  1 ;  Gavin  v.  Hadden,  L.  E.  3  P.  C.  707 ;  Berry 
V.  Gibhons,  8  Ch.  747  ;  Oceanic  Steam  Navigation  Co.  v.  Suther- 
berry,  16  Ch.  D.  236,  244. 

The  fact  that  the  mortgage  includes  private  property  of 
the  executor  does  not  negative  the  presumption  that  the  loan 
is  raised  for  purposes  of  administration.  Barrow  v.  Griffith, 
13  W.  R  41. 

Where  the  executor  states  that  part  of  the  loan  is  required 
for  payment  of  debts,  the  onus  lies  on  the  lender  of  show- 
ing how  much  was  required.  Carter  v.  Sanders,  2  Eq.  E. 
891. 

Where  an  executor  mortgages  or  sells  leaseholds  or  other 
personal  assets,  the  fact  that  more  than  twenty  years  have 
elapsed  from  the  testator's  death  does  not  necessarily  raise  the 
presumption  that  the  estate  has  been  fully  administered.  The 
case  would  be  different  if  a  beneficiary  had  been  in  possession 
of  the  property.  In  re  Whistler,  35  Ch.  D.  561 ;  In  re  Venn 
&  Furze's  Contract,  [1894]  2  Ch.  101 ;  explaining  In  re  Molyneux 
&  White,  13  L.  E.  Ir.  382 ;  15  L.  E.  Jr.  383. 

If  the  executor  tells  the  purchaser  that  there  are  no  debts 
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remaining  unpaid  and  suggests  no  reason  for  the  sale,  the  title 
cannot  be  forced  on  the  purchaser ;  In  re  Verrell's  Contract, 
[1903]  1  Ch.  65. 

Similarly  an  executor  may  pledge  the  testator's  chattels  at 
any  time;  Solomon  v.  Attenborough,  [1911]  2  Ch.  159. 

A  mortgage  by  an  executor  is.  not  valid  as  against  the  Mortgage  to 

.  ,  -jii-i--  secure  private 

testator  s  estate,  it  the  mortgagee  has  notice  that  it  is  given  debt  of 
to  secure  a  private  debt  of  the  executor  (a),  or  for  any  other  '^^®°"  °^' 
purpose  not  required  in  due  course  of  administration  (b). 
(a)  Hill  V.  Simpson,  7  Ves.  152;  Wathins  v.  Cheeh,  2  Si.  &  St. 
199;  Connolly  V .  Munster  Bank,  19  L.  E.  Ir.  119.  (&)  Collinson 
Y.  Lister,  7  D.  M.  &  G.  631 ;  Gavin  v.  Sadden,  L.  R.  3  P.  C. 
707 ;  BicJcetts  v.  Lewis,  20  Ch.  D.  745. 

Where  an  executor,  not  known  to  be  such,  borrows  money 
for  his  private  purposes  on  the  mortgage  of  that  which  appears 
to  be  his  own  property,  but  is  really  the  testator's,  the  mort- 
gage is  invalid  as  against  the  testator's  estate.  In  re  Morgan, 
18  Ch.  D.  93. 

A  power  to  executors  to  carry  on  a  business  only  authorizes  Mortgage  to 
them  to  employ  the  assets  engaged  in  it  at  the  testator's  death,  incurred  in 
or  appropriated  to  it   by  his  will.      Hence,  a   mortgage   of  ^^^g^^'^g^  °'^ 
freeholds  not  engaged  in  a  business  to  secure  a  debt  incurred  in 
carrying  it  on  is  invalid.    McNeillie  v.  Acton,  4  D.  M.  &  G.  744. 

Where  a  testator  carried  on  his  business  in  freehold  premises, 
the  title-deeds  of  which  he  had  deposited  with  a  bank  to 
secure  an  advance,  and  he  authorized  his  executrix  to  carry 
on  the  business,  but  did  not  devise  the  freehold  premises  to 
her,  it  was  held  that  the  bank's  security  included  further 
advances  made  to  the  executrix  to  carry  on  the  business. 
Bevitt  V.  Kearney,  11  L.  R  Ir.  225 ;  13  L.  E.  Ir.  45. 

Where  an  executor  borrowed  money  for  the  purposes  of  Waiver  of 

I'm  .  sscuritv 

administration  at  the  usual  rate  of  interest,  and  subsequently  against 
mortgaged  a  legacy  under  the  testator's  will  and  debts  due  ^^*^'®- 
to  him  from  the  testator  to  secure  an  amount,  including  the 
money  borrowed,  with  interest  at  3  per  cent,  per  month,  it 
was  held  that  the  lender   had  abandoned  his  claim  against 
the  testator's  estate.     Brettle  v.  Burdett,  2  D.  J.  &  S.  244. 
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Mortgage  by         A  morts:aa:e  by  an  executor,  who  is  a  specific  or  residuary 
executor  who  ,  „  .      ,  •  •/.      i  ,   ^ 

is  also  legatee,  legatee,  01  an  asset  comprised  m  his  specific  legacy  {a),  or 

in  the  residuary  personal  estate  (b),  to  secure  a  private  debt, 
is  valid,  as  against  creditors  of  the  testator,  in  favour  of  a 
mortgagee  who  has  no  notice  that  there  are  creditors  un- 
satisfied, (a)  Taylor  v.  Eawlcins,  8  Ves.  209  ;  Spachman  v. 
Timbrell,  8  Sim.  260.  (6)  Nugent  v.  Gifford,  1  Atk.  463; 
Mead  v.  Orrery,  3  Atk.  235 ;  Andrew  v.  Bigley,  4  B.  C.  0.  136 ; 
Whale  V.  Booth,  4  T.  E.  625  n. ;  Williams  v.  Massy,  15 
Ir.  Ch.  47,  66 ;  Graham  v.  Brummond,  [1896]  1  Ch.  968. 

But  a  mortgage  by  a  devisee  subject  to  a  charge  in  favour 
of  a  legatee  is  not  valid  against  the  legatee  ;  Bank  of  Bombay 
V.  Suliman  Sornji,  99  L.  T.  62 ;  L.  E.  35  Ind.  App.  130. 

This  principle  applies  to  equitable  as  well  as  legal  assets, 
and  to  mortgages  which  confer  an  equitable  as  well  as  those 
which  confer  a  legal  interest.  Graham  v.  Brummond,  [1896] 
1  Ch.  968. 

The  mortgage  is  equivalent  to  assent  by  the  executor  to 
the  legacy.  A  mortgagee  from  him  is  in  the  same  position 
as  a  mortgagee  from  any  other  legatee  whose  legacy  has 
passed  out  of  the  executor's  control.  See  Cole  v.  Muddle,  10 
Ha.  186 ;  Noble  v.  Brett,  24  B.  499 ;  Graham  v.  Brummojid, 
[1896]  1  Ch.  968. 

It  has  been  held  in  Ireland  that  a  deposit  of  title-deeds  of 
leaseholds  by  an  executor,  who  was  only  residuary  legatee, 
was  not  equivalent  to  assent  on  his  part  to  the  legacy,  and 
the  depositee  was  postponed  to  pecuniary  legatees,  who  had 
no  charge  on  the  leaseholds.  In  re  Queale's  Estate,  17  L.  E. 
Ir.  361. 


Mortgage 
amounts  to 
assent  to 
legacy. 
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CHAPTER  XV. 

SECURITIES   UNDEK   TESTAMENTARY   AND   OTHER   POWERS. 

A  POWER  to  mortgage  authorizes  a  mortgage  containing  a 
power  of  sale.  Bridges  v.  Longman,  24  B.  27 ;  In  re  Chawner's 
Will,  8  Eq.  569  ;  Oruihshanh  v.  Duffin,  13  Eq.  555. 

A  power  to  raise  a  certain  sum  by  mortgage  implies  a 
power  to  raise  the  incidental  costs.  Parker  v.  Watkins,  Joh. 
133  ;  Armstrong  v.  Armstrong,  18  Eq.  541. 

The  Clergy  Residences  Repair  Act,  1776  (17  Geo.  3,  c.  53), 
extended  by  the  Parsonages  Act,  1838  (1  &  2  Vict.  c.  23), 
gives  power  to  an  incumbent  in  certain  cases  to  mortgage  the 
revenues  of  the  benefice.  A  mortgage  under  these  Acts  is 
void  unless  the  money  borrowed  is  paid  to  a  nominee  under 
sect.  4  of  the  former  Act ;  Lidhetter  v.  Hatch,  [1907]  1  Ch.  404. 
Such  mortgages  can  only  validly  be  made  if  the  money  is 
borrowed  prospectively  for  works  to  be  executed ;  ibid. 

The  Limited  Owners'  Residences  Act,  1870  (33  &  34  Vict, 
c.  56),  enables  a  tenant  for  life  to  borrow  money  for  certain 
purposes  and  to  charge  the  settled  land  by  a  terminable  rent- 
charge.  Sect.  9  provides  that  the  charge  shall  not  take 
priority  of  any  mortgage  or  other  incumbrance  aifecting  the 
land  at  the  time  the  charge  is  made.  A  term  of  2000  years 
for  the  payment  of  debts  and  legacies  created  before  a  charge 
under  the  Act  was  held  to  be  an  incumbrance,  and  mortgages 
made  under  the  trusts  of  the  term  after  the  creation  of  the 
rentcharge  had  priority  over  it ;  Provident  Clerks'  Mutual  Life 
V.  Law  Life,  W.  K  (1897),  73. 

A  power  to  mortgage  where  money  is  required  for  enfran- 
chisement or  for  equality  of  exchange  or  partition  is  given  to 
tenants  for  life  by  the  Settled  Land  Act,  1882  (45  &  46  Vict. 
Digitized  by  Microsoft® 


168 


SECURITIES   UNDER  TESTAMENTARY   AND   OTHER   POWERS. 


When  trust 
to  sell 
authorizes 
mortgage. 


Power  to  lease 
may 

authorize 
mortgage. 


c.  38),  s.  18.      Enfranchisement  includes  enfranchisement  of 
leaseholds  ;  In  re  Bruce,  [1905]  2  Ch.  372. 

A  power  to  mortgage,  if  required  to  discharge  incum- 
brances on  the  settled  land,  is  given  to  tenants  for  life  by  the 
Settled  Land  Act,  1890  (53  &  54  Vict.  c.  69),  sect.  11.  See 
Hampden  v.  Earl  of  BueMnghamshire,  [1893]  2  Ch.  531 ;  In  re 
Smith's  Settled  Estate,  [1901]  1  Ch.  689.  The  word  "  required  " 
in  sect.  11  means  reasonably  required  having  regard  to  the 
circumstances  of  the  settled  land ;  In  re  Clifford,  [1902]  1  Ch. 
87. 

Charity  trustees  may  mortgage  with  the  sanction  of  the 
Charity  Commissioners ;  see  16  &  17  Vict.  c.  137,  s.  21,  and 
18  &  19  Vict.  c.  124,  s.  30,  Except  in  the  case  of  charities 
wholly  maintained  by  voluntary  contributions,  or  otherwise 
exempt  from  the  jurisdiction  of  the  Charity  Commissioners, 
charity  trustees  cannot,  even  though  expressly  empowered  by 
the  trust,  mortgage  without  the  consent  of  the  Charity  Com- 
missioners. In  re  Mason's  Orphanage  and  N.  W.  By.,  [1896]  1 
Ch.  596.  See  further  In  re  Boyal  Society  and  Thompson,  17 
Ch.  D.  407 ;  In  re  Finnis  and  Forles,  24  Ch.  D.  591 ;  In  re 
Stockport,  &c.,  Schools^  [1898]  2  Ch.  687  ;  In  re  Harding  and 
Welsh  Galvinistic,  &c.,  Trustees,  92  L.  T.  641. 

A  trust  for  absolute  sale  and  conversion  does  not  authorize 
a  mortgage.  Haldenby  v.  Spofforth,  1 B.  390 ;  Stroughill  v.  Anstey, 
1  D.  M.  &  G.  635 ;  Page  v.  Cooper,  16  B.  396 ;  Devaynes  v. 
Bohinson,  24  B.  86. 

A  trust  to  sell  for  the  purpose  of  raising  a  particular  charge, 
subject  to  which  the  estate  is  devised  or  settled  (a),  or  an 
implied  trust  arising  from  a  charge  of  debts  upon  an  estate  (h), 
authorizes  a  mortgage,  (a)  Mills  v.  Banks,  3  P.  W.  1 ;  (i)  Ball 
V.  Harris,  4  My.  and  Cr.  264. 

A  power  to  grant  leases  may  authorize  a  lease  at  a  pepper- 
corn rent  subject  to  redemption.  Mostyn  v.  Lancaster;  23  Ch. 
D.  583. 

A  power  to  make  out  of  income  or  capital  any  necessary 
outlay  for  repairs  was  held  to  give  power  to  mortgage ;  In  re 
Bellinger,  [1898]  2  Ch.  534. 
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The  Law  of  Property  Amendment  Act,  1859  (22  &  23  Vict.  Lord  St. 
c.  35)  provides  that,  where  by  any  will  which   comes  into  xtt'^sl  14, 
operation  after  the  13th  of  August,  1859,  real  estate  is  charged  ^^'  ^^^ 
with  the  payment  of  debts,  or  of  any  legacy,  or  other  specific 
sum  of  money,  then  (1)  if  the  estate  charged  is  devised  to 
trustees  for  the  whole  of  the  testator's  estate  or  interest,  and 
no  express  provision  is  made  for  raising  the  charge  out  of  the 
estate,  the  trustees  may  raise  it  by  mortgage  of  the  heredita- 
ments (sects.  14,  15) ;  and  (2)  if  the  hereditaments  are  not 
so  devised  as  that  the  testator's  whole  estate  and  interest  is 
vested  in  trustees,  his  executors  may  similarly  raise  the  charge 
(sect.  16). 

An  administrator  cannot  sell  under  sect.  16.  In  re  Clay 
and  Tetley,  16  Ch.  D.  3. 

Mortgagees  are  not  bound  to  inquire  whether  the  powers  con-  S.  17. 
ferred  by  sects.  14,  15,  and  16  have  been  duly  and  correctly 
exercised  by  the  persons  acting  in  virtue  thereof  (sect.  17). 

Sects.  14,   15,  and   16  do  not  extend  to  a  devise  to  any  S.  18. 
person  or  persons  in  fee,  or  in  tail,  or  for  the  testator's  whole 
estate  and  interest,   charged  with  debts  or  legacies,  nor  do 
they  affect  the  power  of  any  such  devisee  or  devisees  to  mort- 
gage as  he  or  they  may  by  law  now  do  (sect.  18). 

Sect.  18  applies  to  cases  where  the  devisee  can  make  a  good 
title,  and  not  to  cases  where  an  estate  is  devised  in  settlement. 
In  re  Wilson,  54  L.  T.  600.  A  devise  to  a  man's  first  son 
attaining  25  is  not  a  devise  to  any  person  in  fee  within 
sect.  18 ;  In  re  Barrow-in-Furness  and  Baivlinson,  [1903]  1  Ch. 
389. 

In  cases  not  falling  within  the  Act,  there  is  some  conflict 
of  authority.  The  distinction  must  be  kept  in  mind  between 
the  power  to  mortgage  and  the  power  to  give  a  receipt  for 
the  mortgage-money.  The  two  powers  are  not  necessarily 
vested  in  the  same  person.  As  to  who  can  exercise  the  power 
to  mortgage — 

1.  The  better  opinion  appears  to  be  that,  where  there  is  a  General 
general  charge  of  debts,  either  express  or  implied,  upon  all  ^e^ts  on  all 
the  real  estate,  and  no  definite  provision  is  made  by  whom  ^^^al  estate. 
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the  debts  are  to  be  raised,  the  executors  have  an  implied 
power  of  sale  or  mortgage.  Forhes  v.  PeaeocJc,  11  M.  &  W.  630 ; 
Gosling  t.  Carter,  1  Coll.  644 ;  BoUnson  v.  Lowater,  17  B.  592, 
601 ;  Wo-igley  t.  SyJces,  21  B.  337 ;  Salin  v.  ITeape,  27  B.  553 ; 
Hodldnson  t.  Quinn,  1  J.  &  H.  303 ;  Gooh  v.  Dawson,  29  B.  123. 

It  is  clear  that  where  there  is  a  general  charge  of  debts 
upon  all  the  real  estate,  and  a  specific  estate  is  devised  to 
trustees  for  special  purposes,  the  trustees  and  executors  together 
can  make  a  good  title.  Shaw  v.  Borrer,  1  Kee.  559 ;  Ball  v. 
Harris,  4  My.  &  Cr.  264;  Mather  v.  Norton,  21  L.  J.  Ch.  15; 
Greetham  v.  Golton,  34  B.  615. 

The  executors  in  such  a  case,  though  they  cannot,  it  appears, 

convey  the  legal  estate  {a),  can  compel  the  concurrence  of  any 

person  in  whom  it  is  vested  (&).     {a)  Doe  d.  Jones  v.  Hughes,  6 

Ex.  223 ;  (&)  Hodhinson  v.  Quinn,  IJ.  &  H.  303. 

Specific  2.  Where  there  is  a  specific  charge  of  debts  upon  specific 

charge  of  ,.,.,  n-i-/> 

debts  on  real  estate,  which  is  then  devised  m  iee,  either  upon  trusts 
estate  devSed  °^  beneficially,  the  devisee  in  fee  may  raise  the  debts  by  sale 
in  fee.  qj.  mortgage  of  the  estate  charged. 

Where  there  is  a  general  charge  of  all  the  real  estates  with 
the  payment  of  debts,  and  a  specific  charge  upon  a  specific 
property,  the  legal  estate  in  which  is  devised  in  fee,  the  power 
of  the  legal  devisee  in  fee  to  provide  for  the  debts  by  mortgage 
of  the  property  devised  to  him  is  not  overridden  by  an  implied 
power  in  the  executors.  Corser  v.  Cartwright,  8  Ch.  971 ;  7 
H.  L.  731. 

Where  there  is  an  implied  power  in  the  executors  arising 
from  a  general  charge,  and  by  the  same  will  specific  lands  are 
devised  to  trustees  upon  trust  to  sell  at  a  prescribed  date  for 
purposes  including  the  payment  of  debts,  the  trustees  can 
exercise  the  power  when  the  date  arrives  without  the  con- 
currence of  the  executors.  Hodldnson  v.  Quinn,  1  J.  &  H.  303. 
Where  real  estate  charged  with  the  payment  of  a  legacy  is 
devised  to  trustees  during  the  lives  of  two  tenants  for  life,  the 
trustees  can  bind  the  equitable  interests  in  the  real  estate  by 
a  sale  or  mortgage  for  the  purpose  of  raising  the  legacy. 
Eidsforth  v.  Armstead,  2  K.  &  J.  333, 
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It  is  doubtful  whether  the  devisee  can  give  a  receipt  for  the 
mortgage  money.  In  most  cases,  he  has  also  been  an  executor, 
and  a  devisee,  who  is  also  an  executor,  having  real  estate 
charged  with  the  payment  of  debts,  has  practically  the  same 
power  over  the  real  estate  that  an  executor  has  over  the 
personal.  Wathins  v.  Glieeh,  2  Si.  &  St.  199  ;  Golyer  v.  Finch, 
5  H.  L.  C.  905 ;  Gorser  v.  Cartwright,  L.  E.  7  H.  L.  731 ;  In  re 
Tanqueray-  Willaume  &  Landau,  20  Ch.  D.  465 ;  West  of 
England  BanJc  v.  Muroh,  23  Ch.  D,  138 ;  In  re  Henson,  [1908] 
2  Ch.  356. 

Where  the  devisee  is  not  an  executor,  he  can  only  give  a 
discharge  on  the  ground  that  he  is  a  trustee  for  payment  of 
the  debts,  as  to  which  see  ^ost. 

3.  Where  there  is  a  specific  charge  of  debts  upon  a  specific  Specific 
estate,  which  is  then  devised  under  such  circumstances  that  the  (jebts  on 
devisees  cannot  make  a  good  title,  e.g.  to  a  tenant  for  life  with  ^;^6redCTrse^e 
contingent  remainders  over,  the  executors  have  an  implied  cannot  make 
power  of  sale  or  mortgage.     Bobinson  v.  Lowater,  5  D.  M.  &  C 
272. 

As  to  the  necessity  of  seeing  to  the  application  of  the 
mortgage  money — 

A  mortgagee  from  a  trustee  or  person  in  a  fiduciary  position  Distinction 
is  not  bound  to  see  to  the  application  of  his  loan,  where  the  definite  and 
trust  is  indefinite  and  involves  the  whole  administration  of  an  '^''fiiiits  in^xat. 
estate;  but  he  is  bound  to  see  to  its  application,  where  the 
trust  is  limited   to  specific  objects,  and  its  extent  may  be 
gathered  from  the   instrument  which  creates   it.     Storry  v. 
Walsh,  18  B.  559 ;  Golyer  v.  Finch,  5  H.  L.  C.  905,  922 ;  In  re 
Bebhech,  42  W.  E.  473 ;  [1894]  W.  N.  68. 

Thus,  he  is  not  bound  to  see  to  the  application  of  his  loan  When  lender 
where  there  is  a  charge  of  debts  (a),  or  of  debts  generally,  see  to  applica- 
including  debts  specifically  mentioned  (b),  or  of  debts  and  *'°''  °^  ^°'"'- 
legacies  (c),  or  of  debts  and  annuities  (d).     (a)  Elliot  v.  Merry- 
man,  Barn.   78;   Shaw   v.  Borrer,  1   Kee.  559;   Bobinson   v. 
Lowater,  17  B.  592 ;  Storry  v.  Walsh,  18  B.  559.     (&)  Bobinson 
V.  Lowater,  17  B.  592.     (c)  Bogers  v.  Sldllicorne,  Ambl.  188 ; 
Bobinson  v.  Loivater,  17  B.  592 ;  Storry  v.  Walsh,  18  B.  559 ; 
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Howard  v.  Chaffers,  2  Dr.  &  Sm.  236.     {d)  Page  v.  Adam,  4  B. 

269. 

Payment  Of  coui'se,  the  lender  is  bound  to  see,  even  in  these  cases, 

to  executor,    that  the  loan  gets  into  the  hands  of  the  person  who  is  charged 

with  the  duty  of  making  the  payments,  to  provide  for  which 

it  was  raised;    and  this  person  will  always  be  the  executor, 

except  in  cases  in  which  a  devisee  of  land  subject  to  a  specific 

'   charge  of  debts  can  be  treated  as  a  trustee  for  payment  of 

the  debts. 

Whether  There  is  a  distinction  between  a  devise  subject  to  debts, 

dsvisGG  is 

trustee  for      Or  of  property  charged  with  debts,  and  a  devise  after  pay- 
of^deMs         ment  of  debts,  the  latter  constituting  the  devisee  an  express 

trustee  for  their  payment.     See  Billon  v.  Crxdse,  3  Ir.  Eq.  70 ; 

Cunningham  v.  Foot,  3  App.  Ca.  974. 
When  lender         The  lender  is  bound  to  see  to  the  application  of  his  loan 

bound  to  see  .  ^       i      i    i     i     i    i 

to  applioa-      where  there  is  a  charge  of  scheduled  debts  only  {a),  or  of  a 

specific  legacy  (h),  or  of  legacies  in  general  (c).     (a)  Elliott  v. 

Merryman,  Barn.  78  ;  Robinson  v.  Lotvater,  17  B.  592 ;  Storrij 

V.  Walsh,  18  B.  559  ;  Howard  v.  Chaffers,  2  Dr.  &  Sm.  236. 

(6)  In  re  Behheck,  42  W.  E.  473.     (c)  Horn  v.  Horn,  2  Si.  &  St. 

448 ;  Johnson  v.  Kennett,  3  My.  &  K.  624,  630 ;  Robinson  v. 

Lowater,  17  B.  592  ;  Stornj  v.  Walsh,  18  B.  559 ;  Howard  v. 

Chaffers,  2  Dr.  &  Sm.  236. 

Estate  Where   an  estate  is   charged    with   debts   and    legacies,  a 

debtf  and '     mortgagee  is  not  bound  to  see  to  the  application  of  his  loan, 

d" bT^b^'inf    although  the  debts  were  in  fact  paid  when  he  made  it,  if  the 

paid.  fact  of  their  payment  was  unknown  to  him ;  but,  if  he  knew 

that  the  debts  were  paid,  he  is  bound  to  see  to  the  application 

of  the  money  as  much  as  if  the  estate  had  been  originally 

charged  with  legacies  only.     Johnson  v.  Kennett,  3  My.  &  K. 

624 ;  Eland  v.  Eland,  4  My.  &  Or.  420 ;  Forbes  v.  Peacoch,  1 

Ph.  717;  Howard  Y.  Chaffers,  2  Dr.  &  Sm.  236  ;  see  Stroughill 

V.  Anstey,  8  D.  M.  &  G.  635,  648. 

But  the  mere  fact  that  the  conveyance  or  mortgage  is 
expressed  to  be  for  payment  of  legacies  only  does  not  bind  the 
purchaser  or  mortgagee  to  see  to  the  application  of  the  money ; 
In  re  Henson,  [1908]  2  Ch.  356. 
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Even  in  cases  where  a  mortgagee  is  not  bound  to  see  to  Mortgage, 
the  application  of  his  loan,  he  will  be  liable  if  he  had  notice  ^^at  borrower 
that  the  person  to  whom  he  paid  it  was  not  raising  the  money  \^  y^^^f 
for  payment  of  the  debts,  or  intended  to  misapply  it.   Watkins 
V.   Cheeh,   2  Si.  &  St.   199;   ffaynes  v.  Forhaiv,   11  Ha.  93; 
McNeillie  t.  Acton,  4  D.  M.  &  G.  743,  754  ;  Howard  v.  Chaffers, 
2  Dr.  &  Sm.  236 ;  Burt  v.  Trueman,  6  Jur.  N.  S.  721 ;  Corser  v. 
Gartwright,  L.  E.  7  H.  L.  731. 

But  he  is  not  bound  to  inquire  whether  the  mortgage  is  Mortgage, 
made  for  the  purpose  of  enabling  the  debts  to  be  paid,  and  "o°iu„°Xg ' 
the  fact  that  the  mortgagor  contracts  as  beneficial  owner  does 
not  raise  the  presumption  that  he  intends  to  misapply  the 
money.  Golyer  v.  Finch,  5  H.  L.  C.  905 ;  GoUingwood  v. 
Rimell,  10  Jur.  N.  S.  1062 ;  Farhall  v.  FarhciU,  7  Eq.  286  ;  In 
re  Venn  &  Furze's  Contract,  [1894]  2  Ch.  101,  112. 

The  form  of  the  mortgage  may  show  that  the  executor-  Charge  on 
devisee  intended  to  charge  merely  his  beneficial  interest  in  interest ^of 
the  estate  after  payment  of  debts.     Eidgtoay  v.  Newstead,  3  ^^scutor. 
D.  P.  &  J.  488. 

Where  real  estate  is  devised  to  executors  charged   with  Mortgage  of 
payment  of  debts,  a  presumption  arises  at  the  expiration  of  more  than 
twenty  years  from  the  testator's  death  that  the  debts  have  been  ^l^'^H  ^1^^ 
paid  and  a  mortgagee  from  the  executors  is  put  on  inquiry. 
In  re  Tanqueray-Willaume  &  Landau,  20  Ch.  D.  465  ;  In  re 
Molyneux  &   White,  80  L.  E.  Ir.  382  ;  15  L.  E.  Ir.  383  ;  In  re 
Ryan  &  Gavanagh's  Gontract,  17  L.  E.  Ir.  42. 
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CHAPTER  XVI. 

SECURITIES   BY   AGENTS. 
I.   In   Gi-ENEEAL. 

The  authority  of  an  agent  may  be  express,  i.e.  based  on  a  Power  of 

,     „  1  .  .  .  attorney,  how 

written  instrument,   or  implied   irom   nis   position,   e.g.  the  construed. 

authority  of  a  partner  to  bind  his  co-partners. 

A  power  of  attorney  must  be  construed  strictly.  Bryant, 
Powis  &  Bryant  v.  La  Banque  du  Peuple,  [1893]  A.  C.  170, 
177. 

As  to  how  far  the  operative  part  of  a  power  of  attorney  is 
controlled  by  a  recital,  see  Danby  v.  Goutts  &  Co.,  29  Ch.  D. 
500. 

As  to  whether  powers  of  attorney  which  authorize  a  sale 
also  authorize  a  mortgage  or  pledge,  see  Be  Bouchout  v.  Gold- 
smid,  5  Ves.  211 ;  Bank  of  Bengal  y.  Macleod,  7  Moo.  P.  C.  35  ; 
Jonmenjoy  Coondoo  v.  Watson,  8  App.  Ca.  561 ;  Jacobs  y. 
Morris,  [1902]  1  Ch.  816. 

If  the  lender  neglects  to  look  at  the  power  under  which 
the  agent  purports  to  act,  he  has  constructive  notice  of  the 
terms  of  the  power ;  Jacobs  v.  Morris,  [1902]  1  Ch.  816. 

Where  a  principal  clothes  an  agent  with  apparent  authority  Principal, 

i\  -u  .1.        ,  J-        X      n         ,,,^  When  bound 

(a),  or  wnere  an  agent  has  known  powers  according  to  law  (o),  by  estoppel. 
a  secret  limitation  put  upon  those  powers  by  the  principal  has 
no  effect  as  against  persons  who,  without  notice  of  the  limita- 
tion, deal  with  the  agent  on  the  footing  of  his  implied  authority, 
(a)  Feeman  v.  Goohe,  2  Ex.  654 ;  Beaufort  v.  Neeld,  12  CI.  &  F. 
248,  290 ;  Miles  v.  MeEwraith,  8  App.  Ca.  120.  (&)  HawJcen  v. 
Bourne,  8  M.  &  W.  703 ;  Sandeman  v.  Scurr,  L.  E.  2  Q.  B.  86  ; 
Ex  parte  Dixon,  4  Ch.  D.  133;  Baumwoll  Manufactur  v. 
Fmess,  [1893]  A.  C.  8,  21. 
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Principal 
entrusting 
agent  with 
title-deeds. 


If  an  agent  without  authority  to  borrow  represents  to  the 
lender  that  he  has  such  authority  the  borrowing  is  in  equity 
valid  to  the  extent  to  which  the  money  has  been  applied  in 
payment  of  the  principal's  legal  debts.  Bannatyne  v.  B.  &  G. 
Maciver,  [1906]  1  K.  B.  103.  Compare  the  case  of  ultra  vires 
borrowing  by  a  company,  p.  293,  below. 

Where  a  principal  places  his  title-deeds  under  the  con- 
trol of  an  agent,  and  instructs  him  verbally  to  borrow  a 
certain  sum  by  their  means,  bankers,  who  in  good  faith  have 
advanced  to  the  agent  a  sum  in  excess  of  the  amount  which 
his  principal  authorized  him  to  raise,  are  entitled  to  hold  the 
deeds  as  against  the  principal  for  the  whole  amount  advanced. 
Brocldesby  v.  Temperance  Building  Society,  [1893]  3  Ch.  130; 
[1895]  A.  0.  173 ;  Bimmer  v.  Webster,  [1902]  2  Ch.  163. 

A  person  dealing  with  an  agent  who  is  known  to  have 
only  a  limited  authority  is  put  upon  inquiry  as  to  its  extent. 
Ghapleo  v.  Brunswick  Building  Society,  6  Q.  B.  D.  696 ; 
Goohe  V.  Eslielby,  12  App.  Ca.  271. 

As  to  the  obligations  of  persons  dealing  with  directors  or 
other  agents  of  corporations,  see  p.  181. 


II.  Special  Cases. 


Authority  of 
partner  over 
partnership 
assets. 


Authority 
subsists  after 
dissolution. 


A  partner  is  entitled,  during  the  continuance  of  the  partner- 
ship, to  mortgage  or  pledge  the  partnership  assets  for  purposes 
within  the  ordinary  scope  of  the  partnership  business.  But- 
chart  V.  Bresser,  4  D.  M.  &  G.  542  ;  In  re  Cunningham  &  Co., 
36  Ch.  D.  532.  See,  too,  sect.  6  of  the  Partnership  Act, 
1890  (53  &  54  Vict.  c.  39),  and  In  re  Briggs  &  Go.,  [1906]  2 
K.  B.  209. 

He  is  entitled  to  mortgage  or  pledge  them  after  the  dis- 
solution, either  in  consideration  of  an  advance  for  the  purpose 
of  the  winding-up  (a),  or  to  gain  time  from  a  creditor  of  the 
dissolved  partnership  (b).  (a)  Butehart  v.  Dresser,  10  Ha.  453 ; 
4  D.  M.  &  G.  542.     (h)  In  re  Glough,  31  Ch.  D.  323. 

A  mortgage  by  a  surviving  partner  for  the  purpose  of  the 
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winding-up  takes  priority  over  the  lien  of  the  deceased  partner's 
executors.     In  re  Bourne,  [1906]  2  Ch.  427. 

The  effect  of  the  Building  Societies  Act,  1836  (6  &  7  Wm.  Directors  of 

IV.  c.  32),  upon  building  societies  certified  thereunder  is  to  fix  ^'"le^^^ 
persons  dealing  with  a  society  with  notice  of  the  limits  imposed  under  the 

A /-if  i-if  1  QQR 

by  its  rules  upon  its  directors.     Per  Lord  Blackburn  in  Murray 

V.  Soott,  9  App.  Ca.  519,  517. 

By  the  Building  Societies  Act,  1894  (57  &  58  Vict.  c.  47) 
[sect.  25,  (2)],  the  Act  of  1836  is  repealed  as  from  the  25th  of 
August,  1896,  as  to  all  societies  certified  thereunder  after  1856. 

The  directors  of  building  societies  under  the  Act  of  1836  Directors 
have  no  power  to  borrow  unless  the  rules  give  it,  but  the  rules  l^iimi'tS™'^ 
may  give  an  unlimited  power.     Murray  v.  Scott,  9  App.  Ca.  v°'^^^  to 
519,  explaining  Lang  v.  Heid,  5  Ch.  4  ;  In  re  National  Build- 
ing Society,  5  Ch.  309 ;  In  re  Victoria  Land  Society,  9  Eq.  605 ; 
In  re  Mutual  Aid  Building  Society,  30  Ch.  D.  434. 

Borrowing  from  bankers  stands  on  the  same  footing  as  any 
other  form  of  borrowing.  Brooks  &  Go.  v.  BlacJcburn  Benefit 
Society,  22  Ch.  D.  61 ;  9  App.  Ca.  857. 

A  rule  would  apparently  be  lawful  which  gave  the  directors  Directors 
of  the  society  power  to  pledge  specific  property  of  the  society,  power  to 
Murray  v.  Scott,  9  App.  Ca.  519,  556,  559 ;  see   WUson's  Case,  g'^^f|^  ^^^_ 

12  Eq.  521.  Perty  of 

society, 

A  provision  in  the  rules  that  borrowed  moneys  are  a  first 
charge  upon  the  society's  funds  and  property  is  inconsistent 
with  a  lender  obtaining  a  specific  charge  on  specific  assets. 
Murray  v.  Soott,  9  App.  Ca.  519  ;  Small  v.  Smith,  10  App.  Ca. 
119,  131. 

A  power  given  to  directors  to  pledge  the  individual  credit  of  but  not  pcr- 
members  of  the  society  is  ultra  vires.     Mu^rray  v.  Scott,  supra  ;  of  members. 
In  re  Mutual   Aid  Building  Society,  30   Ch.  D.    434;    In  re 
West  London  Building  Society,  [1894]  2  Ch.  352,  371. 

Debentures  issued  without  authority  containing  a  charge 
on  the  company's  property  confer  a  good  title  on  the  holder 
thereof  for  value  if  he  has  no  notice  of  any  irregularity  and 
if  the  issue  is  not  -ultra  vires  the  company.  Duch  v.  Toiver 
Galvanizing  Co.,  [1901]  2  K.  B.  314. 
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Persons  in 
possession 
of  goods. 

Factors. 


Factors  Act, 
1889. 


Mercantile 
agent,  who. 


"  At  common  law,  a  person  in  possession  of  goods  could  not 
confer  on  another,  either  by  sale  or  by  pledge,  any  better  title 
to  the  goods  than  he  himself  had.     To  this  general  rule  there 
was  an  exception  of  sales  in  market  overt,  and  an  apparent 
exception  where  the  person  in  possession  had  a  title  defeasible 
on  account  of  fraud.     But  the  general  rule  was  that,  to  make 
either  a  sale  or  a  pledge  valid  against  the  owner  of  the  goods 
sold  or  pledged,  it  must  be  shown  that  the  seller  or  pledger 
had  authority  from  the  owner  to  sell  or  pledge  as  the  case 
might  be.     If  the  owner  of  the  goods  had  so  acted  as  to  clothe 
the  seller  or  pledger  with  apparent  authority  to  sell  or  pledge, 
he  was  at  common  law  precluded,  as  against  those  who  were 
induced  lond  fide  to  act  on  the  faith  of  that  apparent  authority, 
from  denying  that  he  had  given  such  an  authority,  and  the 
result  as  to  them  was  the  same  as  if  he  had  really  given  it. 
But  there  was  no  such  preclusion  as  against  those  who  had 
notice  that  the  real  authority  was  limited."     Per  Blackburn,  J., 
in  Cole  v.  North-  Western  Bank,  L.  E.  10  C.  P.  354,  362. 

The  Factors  Act,  1889  (52  &  53  Yict.  c.  45),  makes  the 
possession,  either  personally  or  by  a  servant  [sect.  1,  (2)],  of 
goods  or  documents  of  title  by  a  mercantile  agent  with  the 
consent  of  the  owner  [sect.  2,  (1)],  which  consent  is  presumed 
{a)  from  the  possession  [sect.  2,  (4)] ;  or  (h)  after  the  consent 
has  been  determined  [sect.  2,  (2)]  ;  or  (c)  where  the  agent  has 
obtained  possession  of  documents  of  title  by  reason  of  being  or 
having  been,  with  the  consent  of  the  owner,  in  possession  of  the 
goods  represented  thereby  or  other  documents  of  title  thereto 
[sect.  2,  (3)],  equivalent  to  an  express  authority  by  the  owner 
of  the  goods  to  pledge  them  in  the  ordinary  course  of  business 
in  favour  of  a  hoyia  fide  pledgee  of  the  goods  (sect.  2),  or  docu- 
ments of  title  (sect.  3),  without  notice  of  any  irregularity. 

A  factor  who  has  pledged  goods  for  less  than  their  full  value 
can  make  a  valid  disposition,  as  against  his  principal,  of  the 
surplus  proceeds  of  sale.     Portalis  v.  Tetley,  5  Eq.  140. 

Mercantile  agent  is  defined  [sect.  1,  (1)]  as  a  mercantile 
agent  having,  in  the  customary  course  of  his  business  as  such 
agent,  authority  either  to  sell  goods,  or  to  consign  goods  for 
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the  purpose  of  sale,  or  to  buy  goods,  or  to  raise  money  on  the 
security  of  goods. 

A  person  employed  by  jewellers  to  sell  goods  on  commission 
at  private  houses  is  within  this  definition.  Weiner  v.  Harris, 
[1910]  1  K,  B.  285,  overruling  Hastings  v.  Pearson,  [1893]  1 
Q.  B.  62.  See,  too,  Oppenlieimer  v.  Attenhorough,  [1908]  1 
K.  B.  221.  In  the  case  of  Weiner  v.  Gill,  [1906]  2  K.  B.  574, 
cited  above,  p.  79,  it  was  not  suggested  that  the  pledgor  was 
a  factor. 

The  authority  given  by  sect.  2  is  not  restricted  by  the 
existence  in  a  particular  trade  of  a  custom  negativing  the 
factor's  authority.  Opi)enheiiner  y.  Attenhorough,  [1908]  1  K.  B. 
221. 

A  factor  who  in  obtaining  possession  of  goods  is  guilty 
of  larceny  by  a  trick,  is  not  in  possession  with  the  owner's 
consent  within  sect.  2 ;  semble,  Oppenlieimer  v.  Frazer,  [1907] 
2  K.  B.  50. 

A  deposit  of  goods  by  a  mercantile  agent  with  an  auctioneer  "  Ordinary 
for  the  purpose  of  a  sale  is  not  a  pledge  "  in  the  ordinary  course  business." 
of  business  "  within  sect.  2  (1).     Waddington  v.  Neale,  96  L.  T. 
786. 

Any  valuable  consideration  supports  a  pledge  against  the  What  con- 

,  ,    ,  ,  .^r  ^  r^  ^        sideration 

owner  to  the  extent  ot  the  value  given  [sect.  1,  (5) ;  sect.  5],  but  supports  a 
not  an  antecedent  debt  due  from  the  mercantile  agent  (sect.  4).  ■^  ^  °^' 
As  to  antecedent  debts,  see  Kaltenhaoh  v.  Lewis,  10  App.  Ca. 
617. 

As  to  documents  of  title,  see  sect.  1,  (-1),  and  as  to  the  mode  Documents 

.  of  title. 

01  transierrmg  them,  see  sect.  11. 

A  consignee  of  goods  has  a  lien,  as  against  the  owner,  for  Lien  of  con- 

1  T         .  ,  .  ,  ,  signeefor 

advances  made  without  notice  to  a  person  to  whom  the  owner  advances. 

has  given  possession  for  the  purpose  of  consignment  or  sale,  or 

in  whose  name  he  has  shipped  the  goods  (sect.  7). 

The  Sale  of  Goods  Acts,  1893  (56  &  57  Vict.  c.  71),  protects  Sale  of  Goods 

.  Act  1893 

a  hona  fide  pledgee  without  notice  of  goods  or  documents  of  s.  25. 

title  from  a  seller  who  continues  or  is  in  possession  after  sale 

[sect.  25,  (1)],  and  from  a  person  who,  having  bought  or  agreed 

to  buy  goods,  obtains,  with  the  consent  of  the  seller,  possession 
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before  payment  [sect.  25,  (2)].     This  section  is  a  repetition  of 

the  Factors  Act,  1889,  sects.  8,  9. 
Consent.  ^^g  ^q  consent,  see  Cahn  v.  Pockett's  Bristol  Channel  Co., 

[1899]  1  Q.  B.  643. 

It  has  been  held  that  a  pledge  by  a  seller  to  a  warehouseman 

who  had  possession  of  the  goods,  before  and  after  the  sale,  as 

agent  of  the  pledgor,  is  not  protected  by  the  section.    Nicholson 

V.  Harper,  [1895]  2  Ch.  415. 
Pledge  by  A  hirer  under  a  hire-purchase  agreement,  who  has  bound 

hirer  under      i-in  ni-i  /.i-n 

hire-purchase  himseli  to  pay  all  the  instalments  upon  payment  of  which 
agreement.  '^^^^  chattel  hired  is  to  become  his  property,  has  "  agreed  to 
buy  "  within  this  section  (a) ;  but  he  has  not  "  agreed  to  buy  " 
where  he  retains  the  right  of  terminating  the  agreement 
and  returning  the  chattel  (b).  (a)  Lee  v.  Butler,  [1893]  2 
Q.  B.  318 ;  Hull  Rope  Works  Co.  v.  Adams,  73  L.  T.  446.  (b)  ■ 
Selby  V.  Matthews,  [1895]  A.  C.  471,  OTerruling  in  effect  Shen- 
stone  v.  Hilton,  [1894]  2  Q.  B.  452 ;  Pai/ne  v.  Wilson,  [1895] 
2  Q.  B.  537. 

As  to  what  fixes  a  pledgee  with  notice  under  the  Factors 
Acts,  see  Navulshaw  v.  Brownrigg,  2  D.  M.  &  G.  441. 
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CHAPTEE   XYII. 

SECUEITIES   BY   CORPOBATIONS. 

,  I.  In  General. 

The  powers  of  a  corporation  created  by  charter  or  of  a 
statutory  corporation,  whether  incorporated  by  special  Act  of 
Parliament,  as  a  railway  company,  or  under  the  provisions  of 
a  general  Act,  as  companies  under  the  Companies  Acts,  are 
those  which  are  expressly  given  it  by  the  charter  or  Act  of 
Incorporation,  and  those  which  are  reasonably  required  to 
carry  out  the  objects  for  which  it  was  created.  Ashbury 
Railway  Carriage  Go.  v.  Biche,  L.  R.  7  H.  L.  653 ;  A.-G.  v.  G. 
E.  Ry.  Co.,  5  App.  Ca.  473 ;  Wenlock  v.  River  Bee  Co.,  10  App. 
Ca.  354. 

A  corporation  cannot  be  estopped,  by  deed  or  otherwise, 
from  showing  that  it  had  no  power  to  do  that  which  it 
purports  to  have  done.  Fairtitle  v.  Gilbert,  2  T.  R.  169 ;  Ex 
parte  Watson,  21  Q.  B.  D.  301. 

A  power  given  by  statute  to  borrow  to  a  limited  extent,  or  Express 
in  a  particular  way,  negatives  the  existence  of  an  implied  negatives 
power  to   borrow   to   a   larger    amount,  or   in   another   way.  p™^er. 
Chambers  v.  Manchester  &  Milford  By.  Co.,  5  B.  &  S.  588 ;    In 
re  Pooley  Hall  Colliery  Go.,  18  W.  R.  201 ;  Landowners  West 
of  England  Co.  v.  Ashford,  16  Ch.  D.  434;    Wenloch  v.  River 
Bee  Co.,  10  App.  Ca.  454 ;  see  English  Channel  Steamship  Co. 
V.  Bolt,  17  Ch.  D.  715. 

A  company  incorporated   by   statute,   having    power    to 

borrow  on  the  security  of  a  mortgage  of  its  undertaking  but 

no  express  power  to  mortgage  its  surplus  land  or  its  chattels, 

may  validly  mortgage  surplus  land  (a)  or  chattels  (b)  to  secure 
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an  existing  debt  in  respect  of  which  the  creditor  by  obtaining 
judgment  would  be  able  to  take  the  land  or  chattels  in  execu- 
tion,    (a)  Stcujg  V.  Medvaij  {Upper)  Navigation  Co.,  [1903]  1 
Ch.  169.     (&)  Beeve  y.  Uedtvay,  &c.,  Co.,  [1905]  W.  N".  75. 
Person  A  person  dealing  with  a  corporation  is  deemed  to  have 

corpOTatTon     iiotice  of  the  conditions  under  which  it  acts,  e.g.  in  the  case 
has  notice  of  of  a  railway  company,  of  its  special  Act,  and,  in  the  case  of  a 
under  which  company  under  the  Companies  Acts,  of  its  memorandum  and 
^'  articles,  and  he  cannot  avail  himself  of  a  security  created  in 

contravention  of  these  conditions.     D'Arcg  v.   Tamar  By.  Co., 
L.  E.  2  Ex.  158 ;  Irvine  v.   Union  Banli  of  Australia,  2  App. 
Ca.  366,  379. 
but  not  of  But  he  is  not  deemed  to  have  notice  of  any  irregularities 

in  its  internal  Occurring  in  the  internal  management  of  the  corporation.  He 
management,  jg  entitled  to  assume  omnia  rite  esse  acta.  Ernest  v.  Nieliolls, 
6  H.  L.  C.  401  ;  Boyal  British  Bank  v.  Turquand,  5  E.  &  B. 
248 ;  6  E.  &  B.  327 ;  Fountaine  v.  Carmarthen  By.  Co.,  5  Eq. 
316 ;  Mahony  v.  Bast  Eolyford  Mining  Co.,  L.  E.  7  H.  L. 
869 ;  County  of  Gloucester  Bank  v.  Buclry  Merthyr  Colliery 
Co.,  [1895]  1  Ch.  629 ;  Biggerstaff  v.  Bowatt's  Wharf,  [1896] 
2  Ch.  93 ;  In  re  Banh  of  Syria,  [1901]  1  Ch.  115. 

An  officer  of  a  corporation,  however,  is  deemed  to  have 
notice  of  its  proceedings,  and  cannot  avail  himself  of  a  security 
informally  created.  Howard  v.  Fatent  Ivory  Manufacturing 
Co.,  38  Ch.  D.  156,  170. 

As  to  the  rights  of  a  lender  where  the  borrowing  is  idtra 
vires,  see  below,  pp.  293-296. 

Where  the  borrowing,  though  irregular,  is  intra  vires,  a 
lender  having  no  notice  of  the  irregularity  will  acquire  a  good 
title.    DueJc  v.  Toiver  Galvanizing  Co.,  [1901]  2  Q.  B.  314. 

A  lender  is  not  bound  to  inquire  into  the  purpose  for 
which  the  money  is  borrowed,  if  the  company  has  a,  general 
power  of  borrowing.  In  re  David  Fayne  tt  Co.,  [1904]  2  Ch. 
608. 

A  charity  corporation,  though  having  express  power  to 
borrow,  requires  the  sanction  of  the    Charity    Commissioners 
except  in  the  case  of  charities  exempt  from  their  jurisdiction 
Digitized  by  Microsoft® 


DEBENTURES.  183 

under  s.  62  of  the  Charitable  Trusts  Act,  1853  ;  see  above, 
p.  168. 

II.  Companies  under  the  Companies  Clauses  Acts. 

The  Companies  Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  Companies 

no       1  1       ■       1    T        •      Clauses  Act, 

c.  16),  provides  (sect,  ob)  that  a  company  authorized  by  its  i845,  s.  38. 
special  Act  to  borrow  money  on  mortgage,  may,  subject  to  the 
restrictions  of  the  special  Act,  borrow  on  mortgage  such  sums 
as  a  general  meeting  shall  from  time  to  time  authorize,  not 
exceeding  in  the  whole  the  sum  prescribed  by  the  special 
Act,  and,  for  securing  their  repayment  with  interest,  mortgage 
the  undertaking  and  future  calls. 

Debentures  and  debenture  stock  may  be  issued  at  a  discount. 
Wehb  V.  Shropshire  Bys  Co.,  [1893]  3  Ch.  307. 

Where  a  company's  special  Act  enables  it  to  raise  money 
by  mortgage  so  soon  as  the  first  division  of  the  line  is  com- 
pleted, mortgages  are  valid  which  are  not  issued  until  after 
the  completion,  although  authorized  by  a  general  meeting 
held  before  it.  In  re  Bagnahtoion  &  Wexford  By.  Co.,  I.  R.  1 
Eq.  275. 

Sect.  39  enables  the  company  to  re -borrow  any  amounts  Power  tore- 
paid  off,  but  not  without  the  authority  of  a  general  meeting,    °"°'"'^'^- 
unless  the  money  is  re-borrowed  to  pay  off  an  existing  mort- 
gage or  bond. 

A  debenture  is  paid  off  within  this  section  when  it  is  satisfied 
out  of  the  proceeds  of  sale  of  property  of  the  company  sold 
under  an  execution  by  the  debenture  creditor.  Fountaine  v. 
Carmarthen  By.  Co.,  5  Eq.  316. 

Sect.  40   provides  what  shall  be  evidence  that  a  definite  Evidence  of 
portion  of  the  capital  has  been  subscribed,  or  paid  up,  or  that  conditions  ° 
an  order  for  borrowing  money  has  been  made  by  a  general  ('='■  *'^)- 
meeting. 

Provisions  forbidding  directors  to  borrow  or  re-borrow  with- 
out the  authority  of  a  general  meeting  are  directory  only. 
Fountaine  v.  Carmarthen  By.  Co.,  5  Eq.  316  ;  Landoivners  West 
of  England  Co.  v.  Ashford,  16  Ch.  D.  434. 
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Mortgages  to         Every   mortgage    for   securing   money   borrowed   by   the 
(8.  41).  company  shall  be  by  deed  under   the   common   seal  of  the 

company  duly  stamped,  and  wherein  the  consideration  shall  be 

truly  stated  (sect.  41). 

An  untrue  statement  or  omission  of  the  consideration  does 

not  affect  the  validity  of  the  mortgage.     Landowners  West  of 

England  Go.  v.  Ashford,  16  Oh.  D.  434;  see  Poivell  v.  London 

&  Provincial  Banh,  [1893]  2  Ch.  555. 
Mortgages  Sect.  42  provides  that  the  respective  mortgagees  shall  be 

made  charge  .  •  y    i  1 1 

on  net  earn-  entitled  to  their  respective  proportions  of  the  tolls,  sums,  and 
mgs  (s.  J.  pj-emises  comprised  in  such  mortgages,  ami  of  the  future  calls 
(if  comprised  therein),  according  to  the  respective  sums  in 
such  mortgages  mentioned  to  be  advanced  by  such  mortgagees 
respectively  and  to  be  repaid  the  sums  so  advanced  with 
interest,  without  any  preference  by  reason  of  priority  of  the 
date  of  the  mortgage  or  of  the  meeting  at  which  it  was 
authorized. 

Mortgages  or  debentures  of  a  public  statutory  undertaking 
give  only  a  charge  on  the  net  earnings  of  the  undertaking 
after  the  expenses  of  management  have  been  provided  for. 
Doe  V.  St.  Helens  &  Bunoorn  Gap  By.  Co.,  2  Q.  B.  364  ;  Sart 
V.  Eastern  Union  By.  Co.,  7  Ex.  246  ;  Gardner  v.  L.  C.  &  B. 
By.  Go.,  2  Ch.  201. 

A  proviso  in  a  railway  lease,  that  interest  on  the  bonds  and 
debentures  of  the  lessor  company  should  be  a  first  charge  on 
the  gross  receipts,  was  held  to  give  a  charge  on  the  gross  traffic 
receipts,  in  priority  to  working  expenses  and  outgoings. 
Proffitt  V.  Wye  Valley  By.  Go.,  64  L.  T.  669. 

Sect.  23  of  the  Eailway  Companies  Act,  1867,  does  not 
create  any  charge  in  favour  of  holders  of  debentures  or  debenture 
stock  on  the  proceeds  of  sale  of  surplus  lands  of  the  company. 
In  re  Hull,  Barnsley,  ct  West  Biding  Junction  By.  Go.,  40  Ch. 
D.  119. 

Every  mortgagee  who  comes  in  under  the  Act,  whatever  the 
property  charged   in  his  mortgage  may  be,  must  bring  that 
property   into   hotchpot  with   the    other   mortgagees.     Land- 
owners West  of  England  Go.  v.  Ashford,  J  6  Ch.  D.  434. 
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Mortgagees  of  a  railway  company  have  a  right  of  action 
against  the  company  in  respect  of  principal  or  interest  in 
default.     Hart  v.  Eastern  Union  Rij.  Co.,  7  Ex.  246. 

The  company  must  keep  a  register  of  mortgages  and  bonds. 
See  below,  p.  512. 

Interest  is  payable  on  mortgages  or  bonds  at  the  periods  Interest  when 
appointed  therein  or  half-yearly,  in  preference  to  dividends  ^^_  43). 
(sect.  48). 

The  company  may  fix  a  period  for  repayment  of  the  principal  Principal 
sum  borrowed,  with  interest  (sect.  50).     If  no  time  is  fixed,  able  (ss.  50, 
the  mortgagee  may,  at  or  after  twelve  months  from  the  date  of     '' 
the    mortgage,    demand   payment,  upon   giving  six   months' 
previous  notice ;  and,  in  the  like  case,  the  company  may  pay 
off  the  mortgage,  on  giving  the  like  notice  (sect.  51). 

Sect.  52  deals  with  the  cesser  of  interest  at  the  expiration  of  Cesser  of 
notice  by  the  company  to  pay  oif  the  mortgage.  (-g_  52)'. 

The  Companies  Clauses  Act,  1863  (26  &  27  Vict.  c.  118),  Companies 
enables  (sect.  22)  any  company  incorporated  for  the  purpose  i863,  s.  22. ' 
of  carrying  on  an  undertaking,  which  is  authorized  by  its  special 
Act  to  create  and  issue  debenture  stock,  to  raise  all  or  any 
part  of  the  money  which  they  have  raised  or  are  authorized  to 
raise  on  mortgage  or  bond  by  the  creation  and  issue  of  debenture 
stock.  See  the  Companies  Clauses  Act,  1869  (32  &  33  Vict. 
c.  48),  sects.  1  and  2. 

Debenture  stock,  with  the  interest  thereon,  is  a  charge  upon  i^ebenture 

°       •"■         stock  made 

the  undertaking,  prior  to  all  shares  or  stock,  and  is  trans-  charge  on 
missible  and  transferable  in  the  same  manner  as  other  stock  (s.  231. 
(sect.  23).  '     • 

The   interest   on   debenture   stock   has   priority   over   all  Priority  of 

.  .  1.  J  mterest  on 

dividends  or  interest  on  any  stock  or  shares,  and  ranks  next  to  debenture 
the  interest  on  mortgages  or  bonds  granted  before  the  creation 
of  the  stock,  but  the  holders  of  debenture  stock  lemk  pari  passu 
(sect.  24 ;  see  also  sect.  30). 

Sect.  28  provides  for  the  registration  of  debenture  stock-  ^^^''f  ^3^^?° 
holders,  and  sect.  29  for  certificates  of  debenture  stock.  cates  of  de- 

-p,   ■,  benture  stock 

J-'eDenture  stock-holders  have  the  rights  and   powers  of  (ss.  28,  29). 
mortgagees  of  the  undertaking,  other  than  the  right  to  require  Debenture 
Digitized  by  Microsoft® 


186 


SECURITIES  BY  CORPORATIONS. 


Cs.  31). 

Companies 
Clauses  Act, 
1869,  s.  3. 


stock-holders  repayment  of  the  principal  money  paid  up  in  respect  of  the 
mortgagees     debenture  stock  (sect.  31). 

The  Companies  Clauses  Act,  1869  (32  &  33  Vict.  c.  48), 
provides  in  effect  (sect.  3)  that  any  company,  which  has  power 
under  its  special  Act  to  raise  money  by  mortgage  or  bond,  may 
create  and  issue  debenture  stock.  See  In  re  Mersey  Ey.  Co., 
[1895]  2  Ch.  287. 

This  section  extends  to  all  companies  within  the  Companies 
Clauses  Acts  provisions  which  the  Railway  Companies  Act, 
1867  (30  &  31  Vict.  c.  127),  had  coniined  to  railway  companies 
(see  sect.  24). 

As  to  the  nature  of  debenture  stock,  see  Attree  v.  Raws,  9 
Ch.  D.  337. 

The  creation  of  debenture  stock,  as  distinct  from  its  issue, 
is  the  resolution  which  authorizes  the  issue,  fixes  the  rate  of 
interest,  and  prescribes  the  other  conditions  on  which  it  is 
to  be  held.     In  re  Barry  Port  By.  Co.,  54  L.  J.  Ch.  710. 

As  to  the  construction  of  provisions  in  special  Acts  deter- 
mining the  priority  of  mortgages,  debentures,  and  debenture 
stock,  see  Harrison  v.  Cormvall  Minerals  By.  Co.,  16  Ch.  D.  66 ; 
18  Ch.  D.  334;  8  App.  Ca.  780;  In  re  Burry  Port  By. 
Co.,  54  L.  J.  Ch.  710;  In  re  Mersey  By.  Co.,  [1895]  2  Ch. 
287. 

The  company  may  take  power  to  redeem  debenture  stock. 
Whitehaven  Joint  Stock  Banking  Co.  v.  Beed,  54  L.  T.  360. 

The  Eailway  Companies  Securities  Act,  1866  (29  &  30  Vict, 
c.  108),  provides  (sect.  10)  that  it  shall  not  be  lawful  for  any 
railway  company  at  any  time  to  borrow  any  money  on  mortgage 
or  bond,  or  to  issue  any  debenture  stock,  under  any  Act  of  the 
present  session,  or  passed  after  the  end  of  the  half-year  to 
which  their  then  last  registered  loan  capital  half-yearly  account 
relates,  unless  and  until  they  have  first  deposited  with  the 
Registrar  of  Joint  Stock  Companies  in  England  a  statement, 
certified  and  signed  by  the  company's  registered  officer  as  a 
true  statement,  specifying  the  particulars  described  in  the  First 
Schedule  to  this  Act,  Part  II. 

Sect.  11  imposes  a  penalty  on  any  railway  company  which 
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borrows   any  money   on    mortgage    or    bond,   or   issues   any  non-com- 
debenture  stock,  without  obeying  tiie  requirements  of  sect.  10.  /g^™?'' 

Sect.  14  provides  that  a  declaration,  in  the  form  given  in  Declaration 
the  second  schedule  to  the  Act,  shall  be  put  on  every  mortgage  mort°-a^es°'^ 
deed  or  certificate  for  debenture  stock,  given  by  a  railway  '**°-  (^- 1*)- 
company  after  the  21st  of  January,  1867,  and  sect.  15  imposes  a 
penalty  on  a  company  which  omits  the  declaration. 

Where  an  untrue  declaration  was  indorsed  upon  certificates 
of  debenture  stock,  to  the  effect  that  it  was  within  the  amount 
authorized,  the  measure  of  damages  in  an  action  against  the 
directors  is  the  difference  between  what  would  have  been  the 
value  of  the  debenture  stock  if  it  had  not  been  ultra  vires  and 
its  actual  value  when  the  indorsement  was  made.  Whitehaven 
Joint  Stock  Banking  Go.  v.  Beed,  54  L.  T.  360 ;  FirhanJc's 
Eccecutors  v.  Humphreys,  18  Q.  B.  D.  54. 

Sect.  18  provides  that  nothing  in  the  Act  shall  affect  in  any 
action  or  suit  any  question  respecting  any  loan,  debt,  liability, 
mortgage,  bond,  or  debenture  stock,  as  between  a  railway 
company  or  any  director  or  officer  of  it  on  the  one  side,  and  any 
person  or  class  of  persons  on  the  other. 

The  Eailway  Companies  Act,  1867  (30  &  31  Vict.  c.  127),  Eaiiway 
provides  in  effect  (sect.  23)  that  all  money  borrowed  by  a  railway  Act,  1867, 
company  on  mortgage,  or  bond,  or  debenture  stock  shall  have  "'     ' 
priority  against  the  company  and  their  property  over  all  other 
claims  on  account  of  debts  incurred,  or  engagements  entered 
into  by  the  company  after  the  20th  of  August,  1867 ;    but 
this  priority  is  not  to  affect  any  claims  against  the  company 
in  respect  of  any  rent-charge  granted  by  them,  or  rent  under 
a  lease  made  to  them,  or  any  claim  for  land  taken  or  injuriously 
affected. 

The  effect  of  sect.  23  is  considered  in  In  re  Hull,  Barnsley, 
&  West  Biding  Junction  By.  Co.,  40  Oh.  D.  119. 

Where  a  railway  has  been  sold  as  a  going  concern  under 
the  provisions  of  a  private  Act,  mortgagees  of  the  undertaliing 
are  entitled  to  be  paid  out  of  the  proceeds  of  sale  in  priority 
to  judgment  creditors.  Furness  v.  Gaterham  By.  Go.,  27  B. 
358 ;  In  re  Bagnalstown  &  Wexford  By.  Co.,  I.  K.  1  Eq.  275. 
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Holders  of  rent-charges  have  a  first  charge  on  the  net 
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pany from  selling  its  rolling  stock  for  payment  of  debts  which 
rank  after  the  debentures.  Yorkshire  By.  Wagon  Co.  v.  Maelure, 
21  Ch.  D.  309,  314. 
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III.  Companies  under  the  Companies  Acts. 

As  to  the  registration  of  mortgages  by  a  company,  see 
below,  p.  512. 

The  powers  of  a  company  under  the  Companies  (Consoli- 
dation) Act,  1908  (8  £dw.  7,  c.  69),  are  limited  by  the  memo- 
randum of  association.  AsKby  By.  Carriage  Co.  v.  Biohe,  L.  R. 
7  H.  L.  653. 

As  to  the  power  of  referring  to  the  articles  to  explain 
ambiguities  or  fill  up  omissions  in  the  memorandum,  see 
Harrison  v.  Mexicmi  By.  Co.,  19  Eq.  358 ;  Anderson's  Case,  7 
Ch.  D.  75  ;  In  re  Phoenix  Bessemer  Steel  Co.,  44  L.  J.  Ch.  683 ; 
Guinness  v.  Land  Corporation  of  Ireland,  22  Ch.  D.  349  ; 
Smith  V.  Chadtvick,  9  App.  Ca.  187. 

Where  a  condition  in  the  memorandum  of  association  is  an 
essential  part  of  the  constitution  of  the  company,  it  cannot  be 
altered  except  under  sect.  41  of  the  Companies  (Consolidation) 
Act,  1908  (corresponding  to  sect.  12  of  the  Companies  Act, 
1862),  although  it  is  not  one  of  the  conditions  required  by  sect. 
3  of  the  Act  of  1908  (sect.  8  of  the  Act  of  1862)  to  be  inserted 
in  the  memorandum.  Ashlury  v.  Watson,  28  Ch.  D.  56 ;  30 
Ch.  D.  376. 

A  company  may  be  given  a  power  to  raise  borrowed  capital 
under  sect.  9  of  the  Act  of  1908,  which  re-enacts  sects.  1  and 
2  of  the  Companies  (Memorandum  of  Association)  Act,  1890. 
In  re  Beversionary  Interest  Society,  [1892]  1  Ch.  615. 

The  Mortgage  Debenture  Act,  1865  (28  &  29  Vict.  c.  78), 
and  the  Mortgage  Debenture  (Amendment)  Act,  1870(33  &  34 
Vict.  c.  20),  enable  such  companies  under  the  Companies 
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or  any  other  Act,  as  are  entitled  to  advance  money  on  the 
security  of  land,  to  issue  mortgage  debentures  founded  on  the 
securities  mentioned  in  sect.  4  of  the  Amendment  Act. 

A  power  to  borrow,  for  the  purposes  of  its  business,  and  to  implied 
give  security  for  repayment  of  the  loan,  is  implied  in  every  borrow  and 
trading  company.     Australian  Auxiliary  Steam  Clipper  Co.  v.  ^"'^  security. 
Mounsey,  4  K.  &  J.  733  ;  Bryon  v.  Metropolitan  Saloon  Omnibus 
Co.,  3De  G.  &  Jo.  123 ;  Gibhs&  West's  Case,  10  Eq.  312;  In  re 
Hamilton's  Windsor  Ironworks,  12  Ch.  D.  707  ;  General  Auction 
Estate  Co.  V.  Smith,  [1891]  3  Ch.  432 ;  see  In  re  Lough  Neagh 
Ship  Co.,  [1895]  1  I.  E.  533. 

Where  the  memorandum  of  association  is  silent  as  to  borrow- 
ing, and  the  articles  give  a^  limited  power^  they  may  be  altered 
by  special  resolution  to  give  a  more  extensive  power.  Jackson 
V.  Bainford  Coal  Co.,  [1896]  2  Ch.  340. 

A  power  to  borrow  by  (inter  alia)  debentures  any  sum  not 
exceeding  the  preference  share  capital  does  not  limit  the 
amount  which  may  be  raised  by  means  of  debentures.  In  re 
Johnston  Foreign  Patents  Co.,  [1904]  2  Ch.  234. 

As  to  the  power  of  a  company  under  the  Companies  (Con-  Power  to 
solidation)  Act,  1908,  to  issue  negotiable  instruments,  see  In  re  auTinsfru-" 
Peruvian  Railways  Co.,  L.  E.  2  Ch.  617  ;  Bechuanaland  Exploi^a-  ^s'^*'^' 
tion  Co.  V.  London  Trading  Bank,  Lim.,  [1898]  2  Q.  B.  658, 
and  p.  447  below. 

A  company  can  create  an  equitable  mortgage  by  deposit  of  to  mortgage 
title-deeds.  In  re  Patent  File  Co.,  6  Ch.  83 ;  In  re  General  titie-Xeds." 
Provident  Assurance  Co.,  14  Eq.  507. 

Power  to  borrow  by  the  issue  of  securities  permits  the  Verbal 
creation  of  a  verbal  security.     In  re  Tilbury  Portland  Cement 
Co.,  62  L.  J.  Ch.  814;  W.  N.  (1893)  141. 

But  a  company  cannot  issue  debentures  at  a  discount 
giving  debenture-holders  power  to  exchange  their  debentures 
for  fully  paid  shares  of  the  same  nominal  value,  as  this  would 
be  issuing  shares  at  a  discount.  Moseley  v.  Koffyfontein  Mines, 
Lim.,  [1904]  2  Ch.  108. 

Similarly,  if  a  company  has  issued  debentures  on  the  terms 
of  repaying  the  same  with  a  bonus  out  of  profits,  the  company 
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cannot  afterwards  issue  fully  paid  shares  in  satisfaction  of  the 
bonus.   Famatina  Bevelopment  Corp.  v.  Bury,  [1910]  A.  C.  439. 

A  company  can  issue  debentures  at  a  discount.  In  re  Anglo- 
Danuhian  Steam  Navigation  Co.,  20  Eq.  339;  In  re  Regent's 
Canal  Iromvorhs  Co.,  3  Ch.  D.  43 ;  Campbell's  Case,  4  Ch.  D. 
470. 

As  to  the  meaning  and  effect  of  an  issue  of  perpetual 
debenture  stock,  or  irredeemable  debenture  stock,  see  In  re 
Southern  Brazilian  Bio  Grande  do  SulBy.  Co.,  [1905]  2  Ch. 
78 ;  In  re  Joseph  Stocks  &  Co.,  26  T.  L.  E.  41. 

Where  a  company  gives  a  share  to  every  subscriber  to  a 
debenture,  the  share  is  liable  to  be  paid  up  in  full.  In  re  By. 
Time  Tables  Co.,  62  L.  J.  Ch.  935. 

A  company  can  give  itself  power  to  mortgage  the  whole  of 
its  property  (a),  including  after -acquired  property  (6).  (a)  In 
re  Marine  Mansions  Co.,  4  Eq.  601 ;  In  re  Panama  Royal  Mail 
Co.,  5  Ch.  318 ;  In  re  General  South  American  Co.,  2  Ch.  D. 
337.  (6)  Bloomer  v.  Union  Coal  &  Iron  Co.,  16  Eq.  383; 
Anderson  v.  Butlers  Wharf  Co.,  48  L.  J.  Ch.  824 ;  Ex  parte 
Cox,  13  L.  E.  Ir.  174. 

It  can  give  itself  power  to  mortgage  uncalled  capital, 
including  calls  to  be  made  in  the  winding-up  (a),  but  not  to 
mortgage  that  part  of  its  capital  which,  under  sect.  5  of  the 
Companies  Act,  1879,  can  only  be  called  up  in  the  event  of  a 
winding-up  (h).  (a)  In  re  Phoenix  Bessemer  Steel  Co.,  44  L.  J. 
Ch.  683 ;  In  re  Pyle  Worlis,  44  Ch.  D.  534 ;  Newton  v.  Behen- 
ture  Holders  of  Anglo-Australian  Investment  Co.,  [1895]  A.  C. 
244.  (5)  In  re  Pyle  Works,  44  Ch.  D.  534,  586 ;  In  re  May- 
fair  Property  Co.,  [1898]  2  Ch.  28. 

Future  calls,  including  calls  to  be  made  in  the  winding-up, 
may  be  mortgaged  under  a  power  to  mortgage  all  or  any  part 
of  the  company's  properties  and  rights  (a),  or  to  mortgage  the 
company's  assets  (&),  or  to  receive  money  upon  any  security  of 
the  company,  or  upon  the  security  of  any  property  of  the  com- 
pany (o),  but  not  under  a  power  to  mortgage  the  property  or 
property  both  present  and  future  (d),  property  and  funds  (e),  or 
property  and  effects  (/)  of  the  company,   (a)  Hoivard  v.  Patent 
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Ivonj  Manufacturing  Co.,  38  Ch.  D.  156.  (b)  InrePyles  Works 
(No.  2),  [1891]  1  Ch.  173.  (c)  Neivton  v.  Debenture  Holders  of 
Anglo-Australian  Investment  Co.,  [1895]  A.  C.  244.  {d)  Bank 
of  South  Australia  v.  Ah-aliams,  L.  K.  6  P.  C.  2(j5 ;  Holme  v. 
Drachenfels  Syndicate,  2  Manson,  146 ;  In  re  Streatliam  Estates 
Co.,  [1897]  1  Ch.  15.  (e)  Stanley's  Case,  4  D.  J.  &  S.  407. 
(/)  In  re  SanJcey  Brool  Canal  Co.,  9  Eq.  721 ;  10  Eq. 
381. 

In  Jackson  v.  Bainford  Coal  Co.  ([1896]  2  Ch.  340)  it  was 
held  that  uncalled  capital  might  be  mortgaged  under  a  power 
to  mortgage  "in  such  other  manner  as  the  company  may 
determine." 

Where  a  mortgage  of  uncalled  capital  is  fraudulent  as 
against  the  shareholders,  and  a  winding-up  order  has  been 
made,  a  subsequent  transferee  or  sub-mortgagee,  though  taking 
without  notice  of  the  fraud,  cannot  get  a  better  title  against 
the  shareholders  than  the  original  mortgagee  had;  Bi  re 
Giuelo,  &c.,  Co.,  [1901]  1  I.  E.  38. 

A  mortgage  of  assets  (a)  includes,  but  a  mortgage  of  real  What 

TjroDGrtiV 

and  personal  estate  (b)   does   not   include,  uncalled  capital,  included. 
(a)  Page  v.  International  Agency,  62  L.  J.  Ch.  610.     (5)  In  re 
Colonial  Trusts  Corporation,  15  Ch.  D.  465. 

Debentures  charging  a  company's  undertaking  "and  all 
the  property  to  which  it  now  is  or  shall  at  any  time  hereafter 
become  entitled"  does  not  charge  uncalled  capital;  In  re 
Russian  Spratts  Patent,  Bim.,  [1898]  2  Ch.  149. 

So,  too,  "  property  present  and  future  "  ;  In  re  Streatliam  it 
General  Estates  Co.,  [1897]  1  Ch.  15. 

A  charge  on  uncalled  capital  does  not  deprive  the  company 
of  the  right  to  forfeit  shares  for  non-payment  of  calls ;  In  re 
Agency  Band,  &c.,  20  T.  L.  E.  41. 

A  mortgage  of  the  undertaking  (a)  or  property  (5)  of  the  What  words 
company  includes  its  after-acquired  property,   (a)  In  re  Marine  acquired 
Mansions  Co.,  4  Eq.  601 ;  see  In  re  New  Clydach  Co.,  6  Eq.  514.  P'^op^'^'y- 
(&)  Bloomer  v.  Union  Coal  &  Iron  Co.,  16  Eq.  383. 

A  charge  on  the  undertaking  covers  moneys  I'ecovered  by 
proceedings  for  misfeasance  under  sect.  10  of  the  Companies 
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(Winding-Up)  Act,  1890.    In  re  Anglo- Austrian  Printing  Union, 
[1895]  2  Ch.  891. 

Where  debentures  are  given  in  lieu  of  debentures  which 
are  supposed  to  be  defective,  the  presumption  is  that  they  are 
intended  to  charge  the  same  property  as  that  included  in  the 
original  debentures.     Boss  v.  Armij  &  Navy  Hotel  Co.,  34  Ch. 
D.  43. 
Power  to^ive        A  power  to  borrow  or  raise  money  on  mortgage,  or  by  the 
existing  debt,  issue  of  debentures,  enables  a  company  to  give  security  for  an 
existing  debt.     In  re  Inns  of  Court  Hotel  Co.,  6  Eq.  82 ;  In  re 
Patent  File  Co.,  6  Ch.  83  ;  Landowners  West  of  England  Drain- 
age Co.  V.  Ashford,  16   Ch.  D.  411 ;  Howard  v.  Patent  Ivory 
Mamfacturini/  Co.,  38  Ch.  D.  156 ;  General  Auction  Estate  Go. 
V.  Smith,  [1891]  3  Ch.  43z ;  Seligman  v.  Prince  &  Co.,  [1895] 
2  Ch.  617 ;  see  In  re  Pyle  Works  (No.  2),  [1891]  1  Ch.  173.- 

A  debenture  primarily  imports  a  personal  liability  only. 
Px  parte  Moor,  10  Ch.  I).  530. 

As  to  the  meaning  of  debenture,  see  p.  50. 
As  to  wliether  a   debenture  which  purports  to  bind  the 
company  and  their  estate,  property,  and  effects,  or  their  real 
and  personal  estate  creates  a  charge,  see  Norton  v.  Florence 
Land  Co.,  7  Ch.  D.  382 ;  Ex  parte  Moor,  10  Ch.  D.  530. 

A  proviso  that  debenture  holders  shall  be  entitled  to  pay- 
ment pari  jMssu  shows  that  the  debentures  create  a  charge. 
In  re  Colonial  Trusts  Corporation,  15  Ch.  D.  465. 

In  construing  a  debenture  the  Court  will  not  refer  to  the 
prospectus  pursuant  to  which  the  debenture  is  issued ;  In  re 
Teivheslury  Gas  Co.,  [1911]  W.  N.  154. 

A  charge  by  a  company  on  its  undertaking,  and  all  sums  of 
money  arising  therefrom  (a),  its  estate,  property,  and  effects  (b), 
or  its  real  and  personal  estate  (c),  or  its  present  and  future 
book  debts  (d),  constitutes  a  floating  security,  (a)  In  re  Panama 
Mail  Co.,  5  Ch.  318;  (b)  Ex  parte  Moor,  10  Ch.  D.  530; 
(c)  Ex  parte  Bradshaiv,  15  Ch.  D.  465  ;  (d)  Illingworth  v. 
Houldswortli,  [1904]  A.  C.  355. 

A  floating  security  attaches  to  all  the  property  of  the 
company  in  existence  at  the  time  when  it  becomes  specific. 
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Until  then,  the  company  is  entitled  to  deal  with  its  property  in 
the  ordinary  course  of  business.    In  re  Panama  Royal  Mail  Co., 

5  Ch.  318 ;  Ex  parte  Moor,  10  Ch.  D.  530 ;  Ex  parte  Pitman 

6  Edwards,  12  Ch.  D.  707 ;  Tailby  r.  Official  Receiver,  13  App. 
Ca.  523,  541 ;  Driver  v.  Broad,  [1893]  1  Q.  B.  744 :  Bigger- 
staff  r.  Bowatt's  Wharf,  [1896]  2  Ch.  93. 

Seizure  by  the  sheriff  under  a  writ  of  fi.  fa.  is  not  a 
dealing  by  the  company  in  the  ordinary  course  of  business ; 
Davey  v.  Williamson,  [1898]  2  Q.  B.  194.  Nor  is  the  working 
oat  of  a  foreclosure  decree  in  the  absence  of  the  debenture- 
holders  ;   Wallace  v.  Evershed,  [1899]  1  Ch.  891. 

Payments  made  by  the  company  to  the  sheriff  on  account 
of  the  judgment  debt  and  in  order  to  avoid  a  sale  may  be 
retained  as  against  the  holders  of  a  floating  charge,  Rolinson 
V.  BurnelVs  Vienna  Bakery  Co.,  [1904]  2  K.  B.  624. 

As  to  what  sales  are  permitted  by  a  proviso  enabling  the 
company  to  sell  "  in  the  course  of  its  business,"  see  In  re  Old 
Bushmills  Distillery  Co.,  [1897]  1  I.  E.  488  ;  Cox  v.  Dublin  City 
Distillery  Co.,  [1906]  1  I.  E.  446. 

If  one  of  the  objects  of  the  company  is  to  sell  its  business, 
a  sale  of  one  of  the  company's  businesses  (a),  or  even  of  its 
sole  business  (b),  does  not  entitle  the  holders  of  a  floating 
charge  to  interfere,  (a)  In  re  H.  R.  Vivian  &  Co.,  [1900] 
2  Ch.  654;  (&)  In  re  Borax  Co.,  [1901]  1  Ch.  326,  overruling 
In  re  Borax  Co.,  [1899]  2  Ch.  130. 

A  floating  security  attaches  on  goods  which  have  been  Goods  taken 
taken  in  execution,  but  not  sold  at  the  time  when  the  security 
becomes  specific.  In  re  Standard  Manufacturing  Co.,  [1891] 
1  Ch.  627 ;  In  re  Opera  Limited',  [1891]  3  Oh.  260 ;  Taunton 
V.  Sheriff  of  Wanvickshire,  [1895]  1  Ch.  734;  2  Ch.  319; 
Davey  &  Go.  v.  Williamson  &  Sons,  Lim.,  [1898]  2  Q.  B.  194 ; 
In  re  London  Pressed  Hinged  Co.,  [1905]  1  Ch.  576. 

But  overseers  of  the  poor  can  distrain  for  rates  on  goods 
comprised  in  debentures,  the  holders  of  which  have  obtained 
a  receiver.    In  re  Marriage,  Neave  &  Co.,  [1896]  2  Ch.  663. 

A  distress  put  in  before  the  commencement  of  the  wind-  Distress  by 
ing-up  of  a  company   and   before   a   receiver   is   effectively  i^'^'^^"^'^- 
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appointed  on  behalf  of  the  debenture-holders  is  valid  as 
against  the  debenture-holders.  In  re  Boundwood  Colliery  Co., 
[1897]  1  Ch.  373. 

A  debtor  to  a  company,  which  has  created  debentures  by 
way  of  floating  security  over  all  its  property,  can  set  off  debts 
which  accrue  due  from  the  company  after  the  creation  of  the 
debentures,  but  before  a  receiver  is  appointed  at  the  instance 
of  the  debenture-holders.  Biggerstaff  v.  Bowatt's  Wharf, 
[1896]  2  Ch.  93 ;  Edward  Nelson  &  Go.  v.  Faber  &  Co.,  [1903] 
2  K.  B.  367. 

As  to  the  power  of  the  company   to  create  charges   on 

specific  parts  of  its  property  in  priority  to  a  floating  security, 

see  p.  518. 

When  float-  In  the  absence  of  special  provisions  in  the  debentures,  a 

ing  security      _        .  .       ,  ■  r.  ■^    ^ 

becomes      _  floating  security  does  not  become  specific  until  the  company  is 

speci  c.  wound-up  or  stops  business,  or  a  receiver  is  appointed  at  the 

instance  of  the  debenture-holders.     In  re  Panama  Boyal  Mail 

Co.,  5  Ch.  318 ;   Ex  parte  Moor,  80  Ch.  D.  530 ;   Ex  parte 

Bradshaw,  15  Ch.  D.  465 ;  Bobson  v.  Smith,  [1895]  2  Ch.  118 ; 

Government  Stock  Investment   Co.  v.  Manila   By.  Co.,   [1897] 

A.  C.  81. 

A  special  provision  in  the  debenture  trust  deed  authorizing 
the  company  to  carry  on  its  business  until  {inter  alia)  the 
suing  out  of  an  execution  against  the  property  of  the  com- 
pany causes  the  floating  debenture  to  become  specific  on  that 
event  happening  ;  Davey  &  Co.  v.  Williamson,  [1898]  2  Q.  B. 
194. 

The  holder  of  a  floating  charge  debenture  cannot  himself 
make  his  security  specific  in  regard  to  any  particular  property 
by  forbidding  the  company  to  sell  it  or  by  taking  it  and  keep- 
ing it ;  ^^er  Buckley,  L.J.,  in  Evans  v.  Bival  Granite  Quarries, 
Lim.,  [1910]  2  K.  B.  979,  1000. 

Where  part  of  a  series  of  floating  charge  debentures  has 
been  issued,  the  company  may  issue  the  remainder  of  the 
series,  even  after  the  earlier  debenture-holders  have  commenced 
an  action  to  enforce  their  security,  provided  no  receiver  has 
been  appointed.  In  re  Huhhard  &  Co.,  68  L.  J.  Ch.  54. 
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A  floating  security  becomes  enforceable  at  the  commence- 
ment of  the  winding-up,  although  the  debt  is  not  repayable 
until  a  later  date.  Hoclson  v.  Tea  Co.,  14  Gh.  D.  859  ;  Wallace 
V.  Universal  Automatic  Machines  Co.,  [1894]  2  Oh.  547. 

By  sect.  212  of  the  Companies  (Consolidation)  Act,  1908 
(corresponding  to  sect.  13  of  the  Companies  Act,  1907),  it  is 
enacted  that  where  a  company  is  being  wound  up,  a  floating 
charge  on  the  undertaking  or  property  of  the  company  created 
within  three  months  of  the  commencement  of  the  winding-up 
shall,  unless  it  is  proved  that  the  company  immediately  after 
the  creation  of  the  charge  was  solvent,  be  invalid  except  to 
the  aulount  of  any  cash  paid  to  the  company  at  the  time  of 
or  subsequently  to  the  creation  of  and  in  consideration  for  the 
charge,  together  with  interest  on  that  amount  at  the  rate  of 
5  per  cent,  per  annum. 

In  this  section  the  words  "  at  the  time  "  are  not  construed 
literally.  Cash  paid  to  the  company  a  few  days  before  the 
execution  of  the  debenture  which  the  company  agreed  to 
issue  to  the  lender  is  paid  at  the  time  of  the  creation  of  the 
charge.    In  re  Columhian  Fireproofing  Co.,  [1910]  2  Ch.  120. 

Debentures  given  to  guarantors  who  have  had  under  their 
guarantee  to  pay  a  debt  of  the  company  are  not  given  in 
respect  of  "cash  paid  to  the  company"  within  sect.  212.  In, 
re  Orleans  Motor  Co.,  [1911]  2  Ch.  41. 

Compensation  moneys  payable  under  the  Licensing  Act,  Debenture 
1904  (4  Edw.  7,  c.  23),  are  "  purchase  moneys  "  or  "  capital  *'"'*  ''''^'^• 
moneys"  within  the   meaning   of    a   debenture   trust   deed. 
Dawson  v.  Braime's  Tadcaster  Breweries,  [1907]  2  Ch.  359 ;  In 
re  Bentleys  Yorkshire  Breweries,  [1909]  2  Ch.  609. 

As  to  the  rights  of  debenture-holders,  who  have  placed  Bight  of 
money  in  the  hands  of  trustees  for  a  purpose  which  it  becomes  o'^jeorin-'^ 
impossible  to  carry  out,  to  a  return  pari  passu  of  their  unspent  capable  of 
subscriptions,  see    Wilson   v.    Church,   13  Ch.   D.    1,    S.  C. ; 
National  Bolivian  Co.  v.  Wilson,  5  App.  Ca.  176,  185  ;  Colling- 
ham  V.  Sloper,  [1893]  2  Ch.  96. 

As  to  the  rights  of  some  holders  of  an  issue  of  debentures  Rigbt  of 
to  contest  the  validity  of  other  debentures  of  the  same  issue,  ^o°^e  deben- 

Digitized  by  Microsoft® 


196  SECURITIES   BY   COEPOEATIONS. 

tures  to  con-    see  III  re  Regent's  Canal  Ironworks  Co.,  3  Ch.  D.  43;  Mowatt 
of^others.^  ^    V.  Casth  Steel  Co.,  34  Ch.  D.  58;  In  re  Queensland  Land  & 

Coal  Co.,  [1894]  3  Ch.  181. 
Preferential  By  the  Preferential  Payments  in  Bankruptcy  Amendment 

bankraptey"^  Act,  1897  (50  &  61  Vict.  c.  19),  sect.  2,  priority  is  in  certain 
cases  given  to  the  debts  mentioned  in  sect.  1  of  the  Prefe- 
rential Payments  in  Bankruptcy  Act,  1888  (51  &  52  Vict, 
c.  62),  sect.  1  {e.g.  certain  rates  and  wages)  oyer  the  claims  of 
debenture-holders  having  a  floating  charge. 

This  Act  is  not  retrospective ;  In  re  Waverley  Type  Writer, 
[1898]  1  Ch.  699. 

A  managing  director  of  a  company  (a)  and  a  secretary 
who  does  not  give  his  whole  time  to  the  service  of  the  com- 
pany but  discharges  his  duties  as  secretary  by  a  clerk  appointed 
and  paid  by  himself  (h)  are  not  clerks  or  servants  within 
sect.  1,  subsect.  (h)  of  the  Act  of  1888.  (a)  In  re  Newspaper 
Proprietary  Syndicate,  [1900]  2  Ch.  349  ;  (6)  Cairney  v.  Bach, 
[1906]  2  K.  B.  746. 

As  to  water-rate,  see  In  re  Manneswann  Tube  Co.,  [1901] 
2  Ch.  93. 
Issue.  Sect.   104   of  the   Companies  (Consolidation)   Act,  1908, 

enables  a  company  in  certain  cases  to  reissue  a  debenture 
which  has  been  redeemed,  overriding  the  decisions  in  In  re 
George  Boutledge  &  Co.,  [1904]  2  Ch.  174  ;  In  re  W.  Tasher  & 
So7is,  Lim.,  [1905]  2  Ch.  587  ;  In  re  Perth  Electric  Tramways, 
[1906]  2  Ch.  216 ;  In  re  Russian  Petroleum  Co.,  [1907]  2  Ch. 
540 ;  Fitzgerald  v.  Persse,  Lim.,  [1908]  1  I.  E.  279. 

IV.  Othee  Trading  Corpoeations. 

Incorporated        Power  is  given  to  incorporated  building  societies  to  borrow 
building         money,  within  the  limits  therein  mentioned,  by  sect,  15  of  the 
Building  Societies  Act,  1874  (37  &  38  Vict.  c.  42),  and  sect.  94 
of  the  Building  Societies  Act,  1894  (57  &  58  Vict.  c.  47). 

No  power  is  given  to  secure  loans  by  mortgage  or  charge, 
and  it  is  conceived  that  no  such  power  exists.     'J'he  provision 
in  sect.  19  of  the  Act  of  1874,  that  any  society  in  a  schedule 
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to  its  rules  may  describe  the  forms  of  "  security  for  deposit 
or  loan,"  is  not  enough  to  give  such  a  power  by  implication. 

In  Andrew  v.  Swansea  Building  Society  (50  L.  J.  Q.  B.  428), 
a  building  society  gave  a  bond  declaring  that  "  all  the  funds, 
assets,  and  effects  of  the  society  shall  be  held  liable  for 
repayment  of  the  loan."  It  was  held  by  C.  A.  that  the 
bondholder  had  not  a  mortgage  entitling  him  to  foreclosure, 
but,  at  most,  an  equitable  charge  entitling  him  to  be  paid  out 
of  the  assets  in  priority  to  other  creditors.  The  question 
whether  such  a  charge  could  be  validly  given  did  not  arise. 

Industrial  and  provident  societies  are  empowered,  by  sect.  36  industrial 
of  the  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  societies. 
Vict.  c.  39),  if  their  rules  do  not  direct  otherwise,  to  hold  land 
and  mortgage  the  same,  and  no  mortgagee  shall  be  bound 
to  inquire  as  to  the  authority  for  any  such  mortgage,  and  the 
receipt  of  the  society  shall  be  a  discharge  for  all  moneys 
arising  from,  or  in  connection  with,  such  mortgage. 

The  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  Mendly 

■'  ...  .         societies. 

empowers  (sect.  47)  a  registered  society,  if  its  rules  provide, 
to  hold  and  mortgage  land.  The  mortgagee  is  not  bound  to 
inquire  as  to  the  authority  for  such  mortgage,  and  the  receipt 
of  the  trustees  is  a  discharge  for  the  mortgage  moneys. 
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CHAPTEE  XVIII. 

PKBLIMINAEIES   OF    THE    SECUKITY. 

A.  Specific  Peefoemance  of  the  Conteact  of  Loan. 

A  conteact  to  make  or  take  a  loan  of  money,  whether  the  Contract  to 
loan  is  to  be  on  security    or  not,  will  not    be    specifically  borrow  is  not 
enforced,   but   the    parties  will   be  left  to  their  remedy  in  enforced!^^ 
damages,  the  measure  of  damages  being  the  loss  sustained  by 
the  breach.     Rogers  y.  Ghallis,  27  B.  175 ;  Sichel  v.  Mosenthal, 
30  B.  371 ;  Larios  v.  Bonany  y  Gurety,  L.  E.  5  P.  C.  346 ; 
Western  Wagon  Co.  v.  West,  [1892]  1  Ch.  271. 

This  rule  applies  also  to  a  contract  to  lend  to  a  company 
money  payable  by  instalments  on  the  security  of  debentures 
to  be  issued  by  the  company.  South  African  Territories,  Lim. 
T.  Wallington,  [1898]  A.  0.  309. 

A  tenancy  agreement  giving  the  tenant  an  option  to 
purchase  the  landlord's  interest  with  a  provision  that  part  of 
the  purchase  money  should  be  left  on  mortgage  is  not  an 
agreement  for  a  loan,  and  may  be  specifically  enforced. 
Starliey  v.  Barton,  [1909]  1  Ch.  284. 

A  contract  to  give  security  in  consideration  of  a  loan  will  Contract  to 
be  specifically  enforced  {a),  even  where  the  agreement  is  to  ia  specifically 
execute  a  mortgage  with  an  immediate  power  of  sale  (&).     (a)  ^^  °''°^  ' 
Eermann  v.  Hodges,  16  Eq.  18 ;  Seton,  2041.     (h)  Ashton  v. 
Corrigan,  18  Eq.  76 ;  Hermann  v.  Hodges,  16  Eq.  18. 

Where  there  is  an  agreement  to  execute  a  mortgage,  in-  What  pro- 
eluding  all  powers,  covenants,  and  clauses,   incidental    and  be^inseited. 
necessary  thereto,  the  mortgage  should  contain  a  covenant  for 
payment.    Saunders  v.  Milsome,  2  Eq.  573. 

Where  an  agreement  charging  a  hotel,  which  was  construed  Subject- 
to  mean  the  physical  building,  provided  for  the  execution  of  security 
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cannot  be       a  Valid  mortgage,  which  was  to  be  in  such  form  and  to  contain 
enlarged.  ,  -,  .  . 

such  powers,   covenants,    and  provisions  as   the  mortgagee's 

solicitor  should  advise  or  require,  it  was  held  that  these  words 

would  not  permit  the  subject-matter   of  the   security  to  be 

enlarged    by   including    the    hotel    business    and    goodwill. 

Whitleij  V.  Ghallis,  [1892]  1  Oh.  64. 

Form  of  As  to  the  form  of  the  power  of  sale  to  be  inserted  in  an 

power  of  sale.  Ordinary  mortgage,  see  Goclcburn  v.  Edwards,  18  Oh.  D.  449 ; 

Pooley's  Trustee  v.  Whetham,  33  Ch.  D.  111. 

Consolida-  An  agreement  to   execute  a  legal    mortgage   with   such 

powers  and  provisions  as  the  mortgagee  may  require  does  not 

entitle   the    mortgagee  to  insert  a  clause  excluding  sect.  17 

of  the  Conveyancing  Act,  1881.    Farmer  v.  Pitt,  [1902]  1  Ch. 

954. 

Agreement  An  agreement  not  to  call  in  the  principal  money  for  some 

principal.        years  will  be  made  conditional  on  punctual  payment  of  interest. 

Seaton  v.  Twyford,  11  Eq.  591. 

Where  a   debtor  agreed  in  writing  with  his  creditor   to 

execute  a  mortgage  at  5  per  cent,  in  four  years  to  secure  a 

debt,  it  was  held  that  the  mortgage  must  be  of  a  sufficient 

portion  of  the  debtor's  real  estate  to  secure  the  debt.     In  re 

Fitzgerald,  6  Ir.  Jur.  N.  S.  180. 


B.  Payment  of  the  Loan. 

There  is  no  distinction,  as  regards  the  agent's  authority, 

between  cases  of  purchase  and  of  mortgage.     Vineij  v.  Chaplin, 

2  De  G.  &  J.  468,  483. 

Agent  musti  1-  Where  payment  is  not  made  to  the  principal  personally, 

have  express  ^j^g  payer  is  only  discharged  if  it  is  made  to  an  agent,  who 

authority  to    has  either  a  special  written  authority  to  receive    it  on  the 

receive  .         .  .  ,,...-, 

payment.        occasion  in  question,  or  a  general  authority  incident  to  his 

office  to  receive  payment  on  the  principal's  behalf. 
Conveyancing        The  Conveyancing  Act,  1881,  provides — 
Act,  s.  56.  ggg(.   5(3^  ^Y).  Where  a  solicitor  produces  a  deed,  having  in 

the  body  thereof,  or  indorsed  thereon,  a  receipt  for  considera- 
tion money  or  other  consideration,  the  deed  being  executed 
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or  the  indorsed  receipt  being  signed  by  the  person  entitled 
to  give  a  receipt  for  that  consideration,  the  deed  shall  be 
sufficient  authority  to  the  person  liable  to  pay  or  give  the 
same  for  his  paying  or  giving  the  same  to  the  solicitor,  with- 
out the  solicitor  producing  any  separate  or  other  direction  or 
authority  in  that  behalf  from  the  person  who  executed  or 
signed  the  deed  or  receipt. 

(2)  This  section  applies  only  in  cases  where  consideration 
is  to  be  paid  or  given  after  the  commencement  of  this  Act. 

The  solicitor  within  this  section  must  be  a  solicitor  acting  Production 
or  purporting  to  act  for  the  party  to  whom  the  money  is  ex-  goij^tor  ^ 
pressed  to  be  paid,  the  effect  of  the  section  being  to  make  a 
deed  in  the  form  pointed  out  equivalent  to  a  special  written 
authority,  and  the  solicitor  must  actually  produce  the  deed, 
his  mere  possession  of  it  not  being  enough.  Day  v.  Woolwich 
BvMding  Society,  40  Ch.  D.  491 ;  In  re  Reiling  and  Merton's 
Contract,  [1893]  3  Ch.  269  ;  King  v.  Smith,  [1900]  2  Ch.  425. 

The  Trustee  Act,  1898  (56  &  57  Vict.  c.  58),  provides—       Cases  where 

Sect.  17,  (1).  A  trustee  may  appoint  a  solicitor  to  be  his  jg  trustee. 
agent  to  receive  and  give  a  discharge  for  any  money  or  J^ggl'®''  ^°*' 
valuable  consideration  or  property  receivable  by  the  trustee 
under  the  trust,  by  permitting  the  solicitor  to  have  the  custody 
of,  and  to  produce,  a  deed  containing  any  such  receipt  as  is 
referred  to  in  section  56  of  the  Conveyancing  and  Law  of 
Property  Act,  1881 ;  and  a  trustee  shall  not  be  chargeable 
with  breach  of  trust  by  reason  only  of  his  having  made  or 
concurred  in  making  any  such  appointment ;  and  the  pro- 
ducing of  any  such  deed  by  the  solicitor  shall  have  the  same 
validity  and  effect  under  the  said  section  as  if  the  person 
appointing  the  solicitor  had  not  been  a  trustee. 

(4)  This  section  applies  only  where  the  money  or  valuable 
consideration  or  property  is  received  after  the  24th  day  of 
December,  1888. 

(5)  N"othing  in  this  section  shall  authorize  a  trustee  to  do 
anything  which  he  is  in  express  terms  forbidden  to  do,  or  to 
omit  anything  which  he  is  in  express  terms  directed  to  do,  by 
the  instrument  creating  the  trust. 
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Payment 
must  be  in 
cash. 


Payment  by 
cheque. 


Principal 
indebted  to 
agent. 


The  solicitor  acting  under  this  section  must  be  appointed 
by  the  trustee  himself,  and  the  trustee  must  himself  permit 
the  production  in  the  section  mentioned.  He  cannot  delegate 
the  power  of  appointment  to  an  attorney.  In  re  Hetling  and 
Mertons  Contract,  [1893]  3  Ch.  269. 

This  section  has  altered  the  law  with  regard  to  solicitors, 
but  it  is  still  the  law  that  trustees  cannot,  except  in  cases  of 
moral  necessity,  e.g.  where  a  trustee  is  abroad,  authorize  one  of 
their  own  number  or  an  agent,  other  than  a  solicitor,  to  receive 
money  on  their  behalf.  In  re  Bellamy  and,  Metropolitan  Board 
of  WorJcs,  24  Ch.  D.  387;  In  re  Flower  and  Metropolitan 
Board  of  Works,  27  Oh.  D.  259. 

As  a  rule,  an  authority  to  an  agent  to  receive  payment 
implies  that  he  is  to  receive  it  in  cash ;  and  if,  instead  of 
paying  cash,  the  payer  writes  off  a  debt  due  to  him  from  the 
agent,  such  a  transaction  is  not  payment  as  against  the 
principal.  Todd  v.  Beid,  4  B.  &  A.  210 ;  Russell  v.  Bangley, 
4  B.  &  A.  395,  398 ;  Barilett  v.  Pentland,  10  B.  &  C.  760 ;  Scott 
V.  Irving,  1  B.  &  Ad.  605 ;  Young  v.  White,  7  B.  506 ;  &iveeting 
V.  Pearce,  7  C.  B.  N.  S.  449 ;  9  C.  B.  N.  S.  534 ;  Williams  v. 
Hvans,  L.  E.  1  Q.  B.  352 ;  Pearson  v.  Scott,  9  Ch.  D.  198 ; 
McBevitt  v.  Connolly,  13  L.  R.  Ir.  207 ;  Coupe  v.  Collyer,  62 
L.  T.  927. 

A  return  to  the  agent  of  his  cheque,  which  the  payer  has 
cashed  for  him  a  few  days  before,  is  not  a  good  payment  as 
against  the  principal.     Undenvood  v.  Nicholls,  17  C.  B.  239. 

As  to  payment  by  cheque,  and  particularly  payment  by 
cheque  to  the  agent  of  the  person  entitled  to  receive  the 
money,  see  Thorold  v.  Smith,  11  Mod.  87 ;  Bridges  v.  Garrett, 
L.  R.  5  C.  P.  451 ;  Farrer  v.  Lacy,  Hartland  &  Co.,  25  Ch.  D. 
636;  31  Ch.  D.  42;  Pape  v.  Westacott,  [1894]  1  Q.  B.  272; 
Blumberg  v.  Life  Interests  and  Reversionary  Securities  Corp., 
[1897]  1  Ch.  171 ;  [1898]  1  Ch.  27 ;  Johnstone  v.  Boyes,  [1899] 
2  Ch.  73. 

Where  the  agent  has  authority  from  the  principal  to  retain 
part  of  the  money  to  be  paid,  in  satisfaction  of  a  debt  due  to 
him  from   the   principal,  he   may  receive   payment,  to  that 
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extent,  in  any  way  which  he  thinks  fit.     Barl-pv  v.  Greenwood, 
2  Y.  &  C.  Ex.  414. 

By  the  custom  of  a  particular  business,  or  attaching  to  Payment 
special  classes  of  agents,  payment  to  the  agent  may  discharge  custom.'^^''^'' 
the  payer,  the  agent  being  substituted  as  debtor  to  the 
principal.  Such  a  custom  will  bind  those  who  have  notice  of 
it,  and  have  consented  to  be  bound  by  it.  Stewart  v.  Aberdein, 
4  M.  &  W.  211 ;  Gatterall  v.  Eindle,  L.  E.  1  C.  P.  186 ;  2 
0.  P.  368. 

Where  A.'s  agent,  who  has  authority  to  receive  money  for  Agent  of 
him,  has  money  of  B.  in  his  hands,  which  he  is  able  and  ready  holding 
to  pay  over  to  B.,  and  B.  agrees  to  lend  part  of  it  to  A.,  that  is  a  ^^^1^*'  ° 
good  payment  as  against  A.    Perry  v.  Moll,  2  D.  F.  &  J.  38, 52. 

But  it  is  not  payment  where  A.'s  agent  is  merely  indebted 
to  B.     Young  v.  Guy,  8  B.  147. 

Where  B.  puts  money  into  the  hands  of  an  agent  for  invest- 
ment, and  the  agent,  after  the  money  has  left  his  hands,  gets 
authority  from  A.  to  receive  money  for  him,  there  is  no  pay- 
ment binding  A.    Wall  v.  Gockerell,  3  D.  F.  &  J.  737 ;  10  H.  L. 

C.  229 ;  Gordon  v.  James,  30  Ch.  D.  249,  256. 

But  where  the  borrower  by  his  conduct  enables  his  agent 
who  has  moneys  of  the  mortgagees  in  his  hands  to  represent 
to  the  mortgagees  that  their  money  is  invested  on  the  security 
of  the  borrower's  property,  the  mortgage,  though  obtained  from 
the  borrower  by  the  fraud  of  the  agent,  is  binding  on  the 
borrower  even  if  no  money  passes.  London  Freehold  and  Lease- 
hold Property  Go.  v.  Sufield,  [1897]  2  Ch.  608. 

2.  The  principal  may  be  estopped  by  his  conduct  from  dis-  Principal 
puting  that  a  good  payment  has  been  made  him.  estoppel. 

Thus,  if  A.  entrusts  B.  with  money  to  invest  in  a  transfer  Execution  of 
of  a  mortgage  from  C,  and  C,  without   receiving  payment,  receipt  before 
executes  a  deed  with  receipt  indorsed,  and  delivers  it  to  B.,  so  P^y™®°  ■ 
that  B.  is  enabled  to  represent  to  A.  that  the  money  has  reached 
C.'s  hands,  C.  is  estopped  from  setting  up  a  vendor's  lien  as 
against  A.,  who  has  the  legal  estate.     Gordon  v.  James,  30  Ch. 

D.  249. 

In  Vandaleur  v.  Blagrave  (6  B.  565)  the  deed  of  release, 
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wMch  was  relied  on  as  an  estoppel,  had  no  receipt  except  in  the 
body  of  the  deed.  The  distinction  between  an  indorsed  receipt 
and  a  receipt  in  the  body  of  the  deed  is  now  done  away  with 
by  sect.  54  of  the  Conveyancing  Act,  1881. 

Where  A.  and  B.,  trustees,  having  agreed  to  lend  C.  money 
on  mortgage,  B.  receives  from  A.,  to  the  knowledge  of  C,  the 
whole  of  the  money,  in  order  that  it  may  be  paid  over  to  C, 
and  C,  before  receiving  the  whole,  executes  a  deed  with 
receipt  indorsed,  C.  is  estopped  as  against  A.  from  denying 
that  the  deed  is  a  security  for  the  whole  amount  agreed  to  be 
lent.     West  v.  Jones,  1  Sim.  N.  S.  205. 

But  a  deed  with  a  receipt  indorsed  will  not  operate  as  an 
estoppel  where  the  person  receiving  the  deed  is  himself  guilty 
of  negligence,  e.g.  where  the  deed  represents  a  state  of  facts 
which  differs  from  representations  made  by  the  agent  as  to  the 
employment  of  the  money  advanced.  Wall  v.  Cockerell,  10 
H.  L.  C.  229. 


C.  Costs  of  peepaeing  the  Moetgage. 

The  mortgagee  is  primarily  liable  to  his  own  solicitor  for 
the  expenses  incident  to  the  mortgage  transaction. 
Liability  of  When  the  mortgage  is  completed,  the  mortgaeor  is  liable 

mortgagor  for  ,  i  i  , 

mortgagee's    to  pay  over  to  the  mortgagee  what  the  mortgagee  has  paid 

'^°^  ^'  to  his  solicitor ;  but  there  is  no  debt  till  the  transaction  is 

completed ;  and  if  the  transaction  falls  through,  the  intending 

mortgagee  cannot   recover  the  expenses  from  the  intending 

mortgagor.     Bigley  v.  Baylcin,  2  Y.  &  J.  83 ;  Pratt  v.  Vizard, 

5  B.  &  Ad.  808;   Willdnson  v.  Grant,  18  C.  B.  319;  Ex  parte 

Firth,  19  Ch.  D.  419,  427. 

The  costs,  if  not  deducted  from  the  advance,  form  a  simple 

contract  debt  due  to  the  mortgagee,  and  are  not  secured  on 

the  mortgaged  property,  nor  can  they  be  tacked.     Wales  v. 

Can;  [1902]  1  Ch.  860. 

Reasonable  Where  an  intending  mortgagor  agreed  to  pay  the  reasonable 

costs,  what.  „    ,  ,...„,  „  . 

costs  01  the  mortgagee  s  solicitors  if  the  matter  went  oil,  it  was 

held  that  the  costs  did  not  include  a  commission  charged  by 
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the  lender's  bankers  for  withdrawing  the  loan  from  his  deposit 
account  at  Leeds  and  remitting  it  to  London.  Be  Blahedey 
and  Beswick,  32  B.  379. 

As  to  the  right  of  a  solicitor-mortgagee  to  charge  costs, 
see  below,  pp.  39^396. 

The  mortgagor  is   not   entitled  to   tax   the   mortgagee's  Delivery  of 
solicitor's  bill  of  costs  unless  it  has  been  delivered  to  him.  ^^  mortgage. 
Delivery  to  the  mortgagee  is  not  a  constructive  delivery  to 
the  mortgagor.     In  re  Robertson,  42  Ch.  D.  553. 

But  the  bill  may  be  taxed  by  the  mortgagor  under  the 
third  party  section  (sect.  38)  of  the  Solicitors  Act,  1843  (6  &  7 
Vict.  c.  73),  and  the  mortgagor  may  under  this  taxation  have 
disallowed  all  items  which  he  would  not  be  liable  to  pay  as 
between  himself  and  the  mortgagee ;  In  re  Longbotliam  &  Sons, 
[1904]  2  Ch.  152. 

An  intending  mortgagor  can  make  a  binding  agreement  Solicitors' 
with  his  solicitor  under  sect.  8,  (1)  of  the  Solicitors'  Remunera-  tionAct,  1881, 
tion  Act,  1881,  for  payment  of  the  mortgagee's  costs  of  pre-  ^'  ^'  (^)' 
paring  the  mortgage  as  well  as  his  own.     In  re  Palmer,  45 
Ch.  D.  291. 

D.  Stamps. 

As  to  the  duty  on  mortgages,  see  the  Stamp  Act,  1891  (54  Duty  on 
&  55  Vict.  c.  39),  sects.  86  to  89,  and  Schedule  I.,  s.v.  Mortgage,  °  "  ' 
the  Eevenue  Act,  1903  (3  Edw.  7,  c.  46),  sect.  7.  Rowell  v. 
Commissioners  of  Inland  Revenue,  [1897]  2  Q.  B.  194;  City  of 
London  Brewery  Co.  v.  Commissioyiers  of  Inland  Revenue,  [1899] 
1  Q.  B.  121 ;  United  Realization  Co.  v.  Commissioners  of  Inland 
Revenue,  [1899]  1  Q.  B.  361 ;  Knights  Deep,  Lim.  v.  Com- 
missioners of  Inland  Revenue,  [1900]  1  Q.  B.  217;  Gartside 
[Broohside  Brewery)  Lim.  v.  Commissioners  of  Inland  Revenue, 
82  L.  T.  686 ;  Mount  Lyell  Ry.  Co.  v.  Commissioners  of  Inland 
Revenue,  [1905]  1  K.  B.  161 ;  Suffield  v.  Commissioners  of 
Inland  Revenue,  [1908]  1  K  B.  865. 

As  to  the  stamp  on  a  security  for  money  without  limit,  see 
sect.  12,  subs.  6  (&),  of  the  Stamp  Act,  1891,  and  Suffield  v. 
Commissioners  of  Inland  Revenue,  [1908]  1  K.  B.  865. 
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Building 
Society 


Mortgages  of  any  ship  or  vessel,  or  any  part,  interest,  share, 
or  property  of  or  in  any  ship  or  vessel  are,  Ly  the  same 
Schedule,  exempted  from  all  stamp  duties, 
loan  capital,  As  to  the  duty  on  debenture  stock  and  other  forms  of  loan 
capital,  see  sect.  8  of  the  Finance  Act,  1899  (G:^  &  63  Vict, 
c.  9),  and  sect.  10  of  the  Finance  Act,  1907  (7  Edw.  7,  c,  13), 
and  Att.-Gen.  y.  Liverpool  Corporation,  [1902]  1  K.  B.  411; 
Att.-Gen.  v.  Regent's  Park  Canal  Co.,  [1904]  1  K.  B.  263;  and 
London  &  India  Lochs  Go.  v.  Att.-Gen.,  [1909]  A.  C.  7. 

Under  the  Stamp  Act,  1891,  sect.  89  (re-enacting  sect.  11 
of  31  &  32  Vict.  c.  124),  mortgages  by  members  where  the 
money  advanced  exceeds  £500,  and  all  mortgages  by  non- 
members  are  chargeable  with  ad  val.  stamp  duty. 

As  to  the  duty  on  marketable  securities,  see  the  Stamp 
Act,  1891,  sects.  82  to  85,  Schedule  I.,  s.v.  Marketable 
Securities,  sect.  76  of  the  Finance  (1909-1910)  Act,  1910 
(10  Edw.  7,  c.  8).  Brown,  Shipley  &  Co.  v.  Commissioners  of 
Inland  Revenue,  [1895]  2  Q.  B.  598 ;  Brown  v.  Inland  Revenue 
Commissioners,  84  L.  T.  71 ;  Speyer  v.  Commissioners  of 
Inland  Revenue,  [1908]  A.  C.  92 ;  Leddington  8.S.  Co.  v.  In- 
land Revenue  Commissioners,  [1911]  1  K.  B.  1078.  See,  too, 
sect.  4  of  the  Finance  Act,  1899  (62  &  63  Vict.  c.  9),  and 
Noalces  v.  Commissioners  of  Inland  Revenue,  83  L.  T.  714. 
bills  o£  sale.  As  to  the  duty  on  bills  of  sale,  see  sect.  11  of  the  Stamp 

Act,  1891. 


marketable 
securities, 
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CHAPTER  XIX. 

ELEMENTS  OF  THE    SECUKITY. 

t 

A.  The  Lender. 

Wheke  several  lenders  advance  money  on  mortgage  in  equal  joint  lenders. 

shares,  then,  although  the  conveyance  is  made  to  them  as 

joint  tenants,  they  are  treated  in  equity  as  tenants  in  common 

of  the  mortgage  moneys.     Petty  v.  Styivard,  1  Ch.  Rep.  31 ; 

Bigden  v.  Vallier,  3  Atk.  731,  734;  Bohinson  v.  Preston,  4 

K.  &  J.  505,  511;  see  Matson  v.  Dennis,  4  D.  J.  &  S.  345,  349. 

By  sect.  61  of  the  Conveyancing  and  Law  of  Property  Act, 
1881,  in  mortgages  or  transfers  made  after  1881  the  statement 
that  the  money  belongs  to  the  mortgagees  "  on  a  joint  account," 
or  the  mere  fact  that  the  mortgage  or  transfer  is  made  to  more 
persons  than  one  jointly  and  not  in  shares,  is  sufficient  in  the 
absence  of  the  expression  of  a  contrary  intention  in  the 
mortgage  or  transfer  to  make  the  receipt  of  the  survivors  or 
survivor  a  complete  discharge  notwithstanding  notice  to  the 
payer  of  a  severance  of  the  joint  account. 

Evidence  is  admissible  to  show  that  a  tenancy  in  common 
was  intended,  although  the  mortgage  contains  a  declaration 
that  the  mortgage  money  belongs  to  the  mortgagees  on  a  joint 
account  in  equity  as  well  as  at  law.  In  re  Jackson,  34  Ch. 
D.  732. 

B.  The  Seoueed  Debt. 

1.  A  loan,  either  on  mortgage  (a),  or  pledge  (h),  creates  a  Loan  creates 
debt,  which  may  be  recovered  by  action,     (a)  King  v.  King,  3 
P.  W.  358 ;  Goodman  v.  Grierson,  2  Ba.  &  Be.  274 ;   Yates  v. 
Aston,  4  Q.  B.  182 ;  HopTcins  v.  Worcester  &  Birmingham  Canal, 
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6   Eq.  437;   Sutton   v.  Sutton,  22  Ch.  D.  511.     (J)  Jones  v. 
Marshall,  24  Q.  B.  D.  269. 

But  a  loan  to  a  receiver  who  borrows  under  the  authority 
of  the  Court  does  not  usually  impose  any  personal  liability  on 
him.  In  re  Glasdir  Cop'per  Mines,  [1906]  1  Ch.  384;  In  re  A. 
Boynton  Lim.,  [1910]  1  Ch.  519. 

A  trustee  in  bankruptcy,  where  the  mortgagee  seeks  to 
prove,  can  go  behind  the  covenant  to  pay  contained  in  the 
mortgage  and  require  evidence  of  the  debt.  In  re  Van  Laun, 
[1907]  2  K.  B.  23. 

A  covenant  in  a  mortgage  deed  to  pay  out  of  a  specific 
fund  prevents  a  personal  liability  from  being  implied,  and  an 
action  for  money  lent  does  not  lie  against  the  covenantor. 
Mathew  v.  Blackmore,  1  H.  &  N.  762. 

In  a  Welsh  mortgage,  the  borrower  is  under  no  personal 
obligation  to  pay  the  loan  (a),  but  the  existence  of  a  covenant 
to  repay  on  demand  has  been  held  not  to  be  inconsistent  with 
the  nature  of  such  a  mortgage  (&).  (a)  Lawley  v.  Hooper,  3 
Atk.  278,  280 ;  Cassidy  v.  Gassidy,  24  L.  E.  Ir.  577.  (6)  Teulon 
V.  Curtis,  Younge,  610 ;  see  Balfe  v.  Lord,  2  D.  &  War.  480. 

2.  The  contract  of  loan  may  expressly  provide  that  the  prin- 
cipal is  not  to  be  repaid ;  but  such  a  term  will  not  be  readily 
implied.    Hopkins  v.  Worcester  &  Birmingham  Canal,  6  Eq.  427. 

As  to  the  debenture  stock  of  railway  companies,  see  pp.  185, 
186. 

3.  A  person  named  as  a  party  to  a  deed  cannot  be  charged 
under  it  as  a  specialty  debtor  unless  he  has  executed  the  deed, 
even  though  he  has  acted  under  it.  Richardson  v.  Jenhins,  1 
Drew.  477. 

An  implied  promise  to  pay  may  be,  according  to  the 
character  and  construction  of  the  document,  a  simple  or  a 
specialty  contract. 

An  acknowledgment  of  a  debt  by  deed,  without  any  other 
object  declared  by  the  deed,  amounts  to  a  covenant  by  the 
debtor  to  pay.  Turner  v.  Wardle,  7  Sim.  80 ;  Saltoun  v. 
Houstouii,  1  Bing.  433 ;  Saunders  v.  Milsome,  2  Eq.  573. 

An  acknowledgment  made  for  a  collateral  purpose  has  not 
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that  effect.  Thus,  a  recital  that  a  debt  is  due  in  a  deed,  the 
object  of  which  is  to  create  a  security  for  the  debt,  does  not 
make  the  debt  a  specialty  debt,  and  a  proviso  for  redemption 
does  not  amount  to  a  covenant  to  pay.  Courtney  v.  Taylor,  7 
Scott,  N.  E.  749  ;  6  M.  &  G.  851 ;  Marryat  v.  Marryat,  28 
B.  22i ;  Isaacson  v.  Harwood,  3  Ch.  225 ;  Jaohson  v.  N.  E.  By. 
Co.,  7  Oh.  D.  573 ;  see  Holland  v.  Holland,  4  Ch.  449. 

4.  A  covenant  in  a  mortgage  to  pay  every  other  sum  which  Construction 
should  hereafter  become  owing  to  the  mortgagee  by  the  mort-  ^g  payt'^ 
gagors,  or  either  of  them,  does  not  include  costs  due  from  one 

of  the  mortgagors  to  the  solicitor  mortgagee  for  business  done 
after  the  mortgage,  but  not  in  connection  with  it.  Field  v. 
Hophins,  44  Ch.  D.  524 ;  see  Eyre  v.  Wynn-Maehenzie,  [1894] 
1  Ch.  218. 

A  covenant  in  a  bill  of  sale  to  pay  the  loan  by  equal  pay- 
ments on  the  5th  July  and  the  5th  January,  without  stating 
the  year,  was  held  to  refer  to  the  5th  July  and  the  5th 
January  next  after  the  date  of  the  bill  of  sale.  Grannell  v. 
Monch,  24  L.  E.  Ir.  241. 

Where  the  mortgagor  covenants  to  replace  stock  on  a  fixed  Measure  of 
day,  the  measure  of  damages,  in  an  action  at  law  for  breach  of  stock  mort- 
the  covenant,  is  the  price  on  the  day  when  the  stock  ought  to  S'^s^^- 
have  been  replaced  or  at  the  day  of  the  trial,  at  the  option  of 
the  mortgagee.    Forrest  v.  Elwes,  4  Ves.  492;  MoArtliur  v. 
Seaforth,  2  Taunt.  257 ;  see  Blyth  v.  Carpenter,  2  Eq.  501. 

5.  Upon  a  contract  for  the  payment  of  money  borrowed  for  interest, 
a  fixed  period  on  a  day  certain,  with  interest  at  a  certain  rate  expressly 
down  to  that  day,  there  is  no  implied  term  in  the  contract  P'^o'^^'i®^- 
for  the  continuance  of  interest  at  the  same  rate,  or  of  interest 

at  all,  after  that  day.  Interest  is  given  in  such  cases,  not  as 
part  of  the  debt  payable  under  the  contract,  but  by  way  of 
damages  for  detention  of  the  debt.  Cook  v.  Fowler,  L.  E.  7 
H.  L.  27,  32,  37. 

This  principle  extends  to  debts  secured  by  mortgage.     1 
Wms.  Saund.  201  n. ;  In  re  European  Central  By.  Co.,  4  Ch. 
D.  33 ;  In  re  Boherts,  14  Ch.  D.  49 ;  Croldstrom  v.  Tallermaji, 
18  Q.  B.  D.  1. 
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Interest,  therefore,  can  only  be  given  in  such  cases  under 
the  provisions  of  the  Civil  Procedure  Act,  1833  (3  &  4  Wm.  IV. 
c.  42),  which  (sect.  28)  enables  a  jury  to  allow  interest  at  a  rate 
not  exceeding  the  current  rate  upon  all  debts  or  sums  certain, 
payable  at  a  certain  time  or  otherwise,  from  the  time  when  they 
were  payable,  if  they  be  payable  by  virtue  of  some  written 
instrument  at  a  certain  time,  or,  if  payable  otherwise,  then 
from  the  time  when  demand  of  payment,  giving  notice  that 
interest  will  be  claimed,  shall  have  been  made  in  writing. 

A  time  is  certain  within  the  Act  if  it  is  fixed  with  reference 
to  an  event  which  must  happen,  e.g.  death  (a),  but  not  if  it  is 
fixed  with  reference  to  an  event  which  may  or  may  not  happen, 
e.g.  the  safe  arrival  of  a  ship  (6).  (a)  K^iapp  v.  Burnaby,  9 
W.  E.  765;  In  re  Horner,  [1896]  2  Ch.  188.  (6)  Merchant 
Shipping  Go.  v.  Armitage,  L.  E.  9  Q.  B.  99. 

Interest  will  be  payable  under  the  Act  from  the  time  that 
the  principal  becomes  due,  although  there  is  no  legal  hand  to 
receive  the  money.  Crossley  v.  City  of  Glasgow  Life  Assurance 
Co.,  4  Ch.  D.  427. 

The  damages  will  be  measured  by  the  rate  of  interest  pre- 
scribed by  the  mortgage,  if  it  is  not  above  5  per  cent.,  and  if 
it  is  above  5  per  cent.,  they  will  be  calculated  at  5  per  cent. 
In  re  Roberts,  14  Ch.  D.  49 ;  MelUrsh  v.  Brmvn,  45  Ch.  D. 
225. 

In  the  older  cases,  the  right  to  interest  was  founded  on  an 
implied  contract  for  the  continuance  of  interest  at  the  same 
rate  as  that  prescribed  by  the  mortgage.  Price  v.  G.  W.  By. 
Co.,  16  M.  &  W.  244 ;  Morgan  v.  Jones,  8  Ex.  620  ;  Gordillo  v. 
Weguelin,  5  Ch.  D.  287,  803. 

These  cases  are  no  longer  law,  if,  as  it  appears,  the  doctrine 
of  Cooli  v.  Foivler  is  applicable  to  mortgages. 

Where  an  equitable  security,  for  the  payment  on  a  pre- 
scribed day  of  1000?.  with  interest  at  7J  per  cent.,  provided 
for  the  execution  on  request  of  a  legal  mortgage,  with  such 
provisions  as  the  mortgagees  might  require  for  further  secur- 
ing payment  of  the  principal  then  owing,  "  with  interest  for 
the  same  after  the  rate  aforesaid,"  it  was  held  that  interest  at 
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7i  per  cent,  continued  to  be  payable  after  the  prescribed  day. 
Ex  parte  Furher,  17  Ch.  D.  191. 

If,  wbere  the  mortgage  deed  provides  for  the  payment  of  interest 
interest  for  a  limited  time,  there  is  no  implied  contract  for  o°title'^aeeds! 
interest  after  that  time,  a  fortiori  there  is  no  implied  contract 
for  interest  where  the  mortgage  deed  makes  no  provision  for 
interest,  or  where  the  mortgage  is  effectuated  by  a  deposit  of 
deeds  without  writing. 

Now  interest,  where  it  is  not  payable  under  Lord  Tenter- 
den's  Act,  can  only  be  payable  on  the  footing  of  contract, 
express  or  implied.  Higgins  v.  Sargent,  2  B.  &  0.  348  ;  Page  v. 
Newman,  9  B.  &  C.  378  ;  Foster  v.  Weston,  6  Bing.  709  ;  L.  G. 
&  D.  By.  Go.  V.  8.  E.  By.  Go.,  [1892]  1  Ch.  120 ;  [1893]  A.  C. 
429. 

It  has  been  held,  however,  that  a  deposit  of  title-deeds  to 
secure  a  loan  carries  interest.  In  re  Kerr's  Poliey,  8  Eq.  331. 
The  rate  of  interest  in  such  a  case  is  4  per  cent,  in  England 
{ibid.,  and  In  re  Brax,  [1903]  1  Ch.  781)  and  5  per  cent,  in 
Ireland  {Carey  v.  Doyne,  5  Ir.  Ch.  104).  However,  in  Ex  parte 
Eirtzel,  3  De  G-.  &  J.  464,  an  English  case,  interest  at  4  per 
cent,  was  allowed. 

Interest  is  also  payable  on  a  charge  given  by  an  Order  of 
the  Court  {Liphard  v.  Biohetts,  14  Eq.  291)  and  on  a  fixed 
sum  charged  on  land  by  a  settlement  or  contract,  and  to  be 
paid  at  a  fixed  time,  unless  there  are  circumstances  negativ- 
ing the  presumption  that  interest  is  payable  {In  re  Brax,  [1903] 
1  Ch.  781). 

It  has  been  suggested  that  interest  may  be  given  in  equity  interest  in 
as  a  condition  of  allowing  the  mortgagor  to  redeem  in  cases  action!^  ^°° 
where    it  would    not   be   recoverable    at    law.      Bohinson  v. 
Cumming,  2  Atk.  409 ;    Booth  v.  Leycester,  3  M.  &  Cr.   459, 
467 ;  In  re  Boherts,  14  Ch.  D.  49. 

0.  Pkoperty  passing  under  the   Security.— I.  Fixtures. 

A  mortgage  in  fee  of  land,  whether  legal  or   equitable.  Mortgage  in 
carries  with  it  without  special  words  all  fixtures  annexed  to  fixtures. 
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the  land  at  the  date  of  the  mortgage,  including  tenant's 
fixtures,  i.e.  fixtures  which,  if  the  mortgagor  were  a  tenant,  he 
could  remove  as  against  his  landlord.     Mather  v.  Fraser,  2  K. 

6  J.  536  ;  Glimie  v.  Wood,  L.  E.  3  Ex.  257  ;  4  Ex.  328  ;  Long- 
hottom  V.  Berry,  L.  E.  5  Q.  B.  123 ;  Holland  v.  Hodgson,  L.  E. 

7  C.  P.  328. 
As  to  what  constitutes  a  fixture  as  between  mortgagor  and 

mortgagee,  see  Longhottom  t.  Berry,  and  Holland  v.  Hodgson, 
sup-a ;  Smith  v.  Maclure,  32  W.  E.  459 ;  Hobson  v.  Gorringe, 
[1897]  1  Ch.  182  ;  Monti  v.  Barnes,  [1901]  1  K.  B.  205  ;  Lyon 
&  Go.  V.  London  Gity  and  Midland  Banlc,  [1903]  2  K.  B.  135 ; 
Reynolds  t.  Ashhy,  [1904]  A.  C  466  ;  J«  re  Samuel  Allen  and 
Sons,  Lim.,  [1907]  1  Ch.  575  ;  Ellis  v.  Glover  and  Hohson,  Lim., 
[1905]  1  K.  B.  388. 

As  to  the  right  of  the  mortgagor  to  unfix  tenant's  fixtures 
before  the  mortgagee  takes  possession,  see  below,  p.  231. 

A  mortgage  of  a  leasehold  interest  in  land,  whether  by 
assignment  or  sub-demise,  and  whether  legal  or  equitable, 
carries  with  it  without  special  words  all  fixtures  annexed  to 
the  land  at  the  date  of  the  mortgage,  including  tenant's 
fixtures.  Ex  parte  Broadwood,  1  M.  D.  &  E.  631 ;  Ex  parte 
Bentley,  2  M.  D.  &  D.  591 ;  Ex  parte  Barclay,  5  D.  M.  &  G. 
403 ;  Ex  parte  Asibury,  4  Ch.  630  ;  Meux  r.  Jacobs,  7  H.  L. 
481 ;  Southport  Banhijig  Go.  v.  Thompson,  37  Ch.  D.  64 ;  Li 
re  Galvert,  [1898]  2  I.  E.  501. 

It  has  been  held  that  a  deposit  of  the  title-deeds  of  lease- 
titie-Teeds  °  holds  by  way  of  security,  without  any  memorandum,  gives  the 
depositee  no  interest  in  tenant's  fixtures.  In  re  Trethowan,  5 
Ch.  D.  559,  567. 

This  case  seems  inconsistent  with  the  cases  cited  above, 
and  with  Williams  v.  Evans,  23  B.  239,  and  Re  Lusty,  60  L.  T. 
160. 

A  mortgage  by  sub-demise  of  a  leasehold  interest  without 
special  words  gives  the  mortgagee  no  right  to  sever  and  sell 
the  trade  fixtures.  On  the  other  hand,  the  mortgagor  cannot 
remove  them  during  the  continuance  of  the  mortgage.  South- 
port  Banking  Go.  v.  Thompson,  37  Ch.  D.  64. 
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An  express  assignment,  in  a  mortgage  of  land,  of  the  fixed 
motive  powers  and  the  fixed  power  machinery,  does  not  prevent 
the  other  trade  machinery  from  passing  as  incident  to  the 
land.     Southport  Banking  Go.  v.  Thompson,  37  Ch.  D.  64. 

As  to  the  effect  of  the  Bills  of  Sale  Acts — 

The  Act  of  1878  provides   (sect.    4)  that  the   expression  Bills  of  Sale 

,        ,  n     „       ,      „  n  ,  .1      Act,  1878,  s.  4. 

personal  chattels  shall  mean  fixtures,  when  separately 
assigned  or  charged,  but  shall  not  include  fixtures  (except 
trade  machinery  as  therein  defined)  when  assigned  together 
with  a  freehold  or  leasehold  interest  in  any  land  or  building 
to  which  they  are  affixed. 

Sect.  7  provides  that  no  fixtures  shall  be  deemed  to  be  S.  7. 
separately  assigned  or  charged,  by  reason  only  that  they  are 
assigned  by  separate  words,  or  that  power  is  given  to  sever 
them  from  the  land  or  building  to  which  they  are  affixed 
without  otherwise  taking  possession  of  or  dealing  with  such 
land  or  building,  if  by  the  same  instrument  any  freehold  or 
leasehold  interest  in  the  land  or  building  to  which  such 
fixtures  are  affixed  is  also  conveyed  or  assigned  to  the  same 
persons  or  person. 

The  rule  of  construction  here  laid  down  applies  to  instru- 
ments executed  before  as  well  as  after  the  Act.  See  Ex  parte 
Moo7-e  &  Bobinson's  Banking  Co.,  14  Ch.  D.  379. 

Sect.  5  provides  that,  from  the  1st  of  January,  1879,  trade  S.  5. 
machinery,  as  defined  by  the  section,  shall,  for  the  purposes  of 
the  Act,  be  deemed  to  be  personal  chattels,  "  and  any  mode 
of  disposition  of  trade  machinery  by  the  owner  thereof,  which 
would  be  a  bill  of  sale  as  to  any  other  personal  chattels,  shall 
be  deemed  to  be  a  bill  of  sale  within  the  meaning  of  the 
Act." 

The  proviso  as  to  dispositions  of  trade  machinery  is  ap- 
parently only  intended  to  exclude  from  the  Act  such  dis- 
positions as,  if  they  related  to  ordinary  personal  chattels,  would 
not  be  within  the  Act.     In  re  Yates,  38  Ch.  D.  119,  128. 

The  effect  of  the  Act  of  1878  is  to  place  trade  machinery  in  Relation  of 

^1  .   .  ,  .  ,  ,  ,        .  „  Act  of  1878  to 

tne  same  position  as  fixtures  m  general  were  under  the  Act  oi  Act  of  1854. 
1854.     If  the  Act  of  1854  only  applied  to  tenant's  fixtures,  as 
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appears  the  better  opinion,  the  effect  of  both  Acts  on  fixtures 

is  practically  the  same.     See  In  re  Yates,  38  Ch.  D.  112. 

Mortgages  of         A  mortgage  which  passes  trade  machinery  is  not  within  the 

machinery,     -^ct  Unless  it  gives  the  mortgagee  power  to  sever  the  trade 

Ac™^^*'^^^   machinery  from  the  land  and  sell   it  separately.     Ex  parte 

Baglish,  8  Oh.  1072  ;  Ex  parte  Barclay,  9  Ch.  576 ;  Civil  Service 

Building  Society  v.  Mahony,  I.  R.  10  C.  L.  363 ;  In  re  Yates, 

38  Ch.  D.  112. 

in  case  of  Hence,  a  mortgage  in  fee  of  land  to  which  trade  machinery 

infee;°         is  affixed    is   not  within  the   Act,   even   though  the   trade 

machinery  is   conveyed   by  express  words,  unless  power  to 

sever  and  sell  separately  is  given  by  the  mortgage.     Mather 

V.  Eraser,  2  E.  &  J.  536 ;  In  re  Yates,  38  Ch.  D.  112 ;  In  re 

Brooke,  [1894]  2  Ch.  600,  609 ;  Johns  v.  Ware,  [1899]  1  Ch. 

359. 

But  where,  in  a  mortgage  in  fee,  the  trade  machinery  is 
expressly  assigned  together  with  the  moveable  plant,  the 
mortgage  is  void  as  to  the  trade  machinery.  The  grouping 
of  the  fixed  with  the  moveable  plant  shows  an  intention  to 
give  the  mortgagee  the  same  rights  over  the  fixed  as  were 
intended  to  be  conferred  over  the  moveable  plant.  Small  v. 
National  Provincial  Bank  of  England,  [1894]  1  Ch.  686. 
in  case  of  A  mortgage  by  sub-demise  of  a  leasehold  interest  in  land 

leaseholds,  to  which  trade  machinery  is  annexed  is  not  within  the  Act, 
unless  it  either  purports  to  pass  an  absolute  interest  in  the 
trade  machinery  to  the  mortgagee  (a),  or  to  give  him  the 
right  to  sell  the  trade  machinery  apart  from  the  land  (&).  It 
is  not  within  the  Act  merely  because  the  mortgagee  has  power 
to  sell  the  land  (together  with  the  trade  machinery)  for  the 
original  term  (c).  (a)  Beghie  v.  Fenwick,  8  Ch.  1075  n. ; 
Hawtry  v.  Butlin,  L.  E.  8  Q.  B.  290  (not  following  Boyd  v. 
Shorrock,  5  Eq.  72) ;  Ex  parte  Brown,  9  Ch.  D.  389,  393.  (I) 
Ex  parte  Baglish,  8  Ch.  1072.  (o)  Ex  parte  Barclay,  9  Ch.  576. 
Where,  in  a  mortgage  by  assignment  of  a  leasehold  interest 
in  land,  the  trade  machinery  on  the  land  is  absolutely  assigned, 
the  assignment  of  the  trade  machinery  is  void  under  the  Act. 
In  re  Eslick,  4  Ch.  D.  503. 
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Sect.  5  of  the  Bills  of  Sale  Act,  1878,  further  provides  that  Bills  of  Sale 
certain  machinery  or  effects,  excluded  by  the  section  from    °  '       '^'  ' 
the  definition  of  trade  machinery,  shall  not  be  deemed  to  be 
personal  chattels  within  the  meaning  of  the  Act. 

This  proviso  takes  the  excluded  machinery  out  of  the  Act 
for  all  purposes.  Hence,  an  assignment  of  such  excluded 
machinery  does  not  require  registration,  although  they  are 
not  assigned  with  either  a  freehold  or  leasehold  interest  in 
the  land  to  which  they  are  affixed.  Topliam  v.  Greenside  Fire- 
Brioh  Co.,  37  Ch.  D.  281,  293. 

II.  Geowing  Ceops. 

A  mortgage  of  land  passes  the  growing  crops,  which  while 
growing  are  part  of  the  inheritance,  but  it  does  not  empower 
the  mortgagee  to  sever  them  while  the  mortgagor  remains 
in  possession.  Brantom  v.  Griffifs,  1  C.  P.  D.  349 ;  Ex  parte 
National  Mercantile  Bank,  16  Ch.  D.  104  ;  Clements  v.  Matthews, 
11  Q.  B.  D.  808. 

The  Bills  of  Sale  Act,  1878,  extends  (sect.  4)  to  growing  Bjng  of  Sale 
crops  when  separately  assigned   or   charged,  but  not  when  ^°'''  ^^'^^'  **•  *• 
assigned  together  with  any  interest   in  the  land  on  which 
they  grow. 

See  also  sect.  7. 

III.  Goodwill. 

A  mortgage  of  premises  on  which  a  trade  is  carried  on.  Mortgage  of 
carries,  as  a  rule,  the  goodwill  attaching   to   the  premises,  premises 
Thus,  the  deposit  of  the  lease  of  a  house  in  which  the  mort-  go^^^^j 
gagor  carried  on  an  upholsterer's  business  (Chissum  v.  Dewes, 
5  Euss.  29),  the  mortgage  of  a  graving-dock  (Pile  v.  Pile, 
3  Ch.  D.  36),  a  public-house  (Ex  parte  Punnett,  16  Ch.  D. 
226),  or  a  baker's  shop  (King  v.  Midland  Ey.  Co.,  17  W.  E. 
113),   carries    the   goodwill.     See   Bompas   v.    King,   33   Ch. 
D.  279. 

A  mortgagee  of  a  public-house  and  the  goodwill,  by  a  Publican's 
mortgage  containing   a   covenant   for  further  assurance  (a). 
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or  a  mortgagee,  under  an  equitable  mortgage  by  deposit,  of 
a  licensed  public-house  (b),  is  entitled  to  an  assignment  of 
the  license,  (a)  Butter  v.  Daniel,  30  W.  R.  724,  801.  (h)  In 
re  O'Brien,  11  L.  E.  Ir.  213. 

But  a  mortgage  of  the  freehold  reversion  in  a  public-house 
subject  to  a  lease,  the  mortgagor  being  freeholder  and  under- 
lessee,  was  held  not  to  pass  the  goodwill ;  In  re  Bennett,  [1899] 
1  Ch.  316.  A  subsequent  surrender  of  the  lease  to  the  mort- 
gagor was  held  not  to  pass  the  goodwill  to  the  mortgagee  by 
way  of  accretion ;  ibid. 

The  goodwill  attaching  to  a  particular  house,  and  passing 
with  that  house  to  the  mortgagee,  must  be  distinguished  from 
the  goodwill  attaching  to  the  personal  reputation  of  the 
owner  or  occupier  of  a  house,  which,  of  course,  does  not  pass 
under  a  mortgage  of  the  house.  Cooper  v.  Metropolitan  Board 
of  Works,  25  Gh.  D.  472,  479. 

The  mortgage  of  a  hotel,  where  it  was  clear  from  the  deed 
that  the  word  was  confined  to  the  building,  was  held  not  to 
charge  the  goodwill  or  business.  Whitley  v.  Challis,  [1892] 
1  Ch.  64. 

Eut  a  debenture  charging  "all  the  property"  of  a  hotel 
company  includes  the  goodwill ;  In  re  Leas  Hotel  Co.,  [1902] 
1  Ch.  332  and  cases  there  cited. 

A  mortgage  of  premises  comprised  in  colliery  leases,  which 
were  subject  to  a  condition  that,  unless  the  seams  of  coal  were 
worked,  the  lessor  might  re-enter,  was  held  to  charge  the 
business.  County  of  Gloucester  Banlc  v.  Budry  Merthyr  Colliery 
Co.,  [1895]  1  Ch.  629  ;  see  also  Campbell  v.  Lloyd's  Bank,  [1891] 
1  Ch.  136  n. 


IV.  Appuetenances  to  Ship. 

A  mortgage  of  a  ship  carries  all  articles,  necessary  to  the 
navigation  of  the  ship,  which  are  on  board  at  the  time  of  the 
mortgage,  or  are  afterwards  substituted  for  them.  Goltman 
V.  Chamberlain,  25  Q.  B.  D.  328. 

As  to  what  are  appurtenances  to  a  ship,  see  In  re  Salmon 
&  Woods,  2  Morr.  Bkcy.  137. 
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V.  Benefit  of  Fiee  Insueance. 

Where  a  bill  of  sale  of  machinery  to  secure  a  loan  contained  insurance  by 
a  covenant  by  the  mortgagors  to  insure,  but  no  provision  as  under  his 
to  the  application  of  the  policy  moneys,  and  the  machinery  covenant, 
was  burnt,  it  was  held  that  the  mortgagee  had  no  claim  to 
the  benefit  of  the  policy  as  against   the  mortgagors.     Lees 
V.  Whiteley,  2  Eq.  143. 

Where  a  lease  contained  a  covenant  that  the  premises 
should  be  insured  in  the  names  of  the  lessor  and  lessee,  and 
that  the  moneys  secured  by  the  policy  should  be  applied  in 
reinstating  them,  a  mortgagee  of  the  lease,  under  a  mortgage 
containing  no  mention  of  the  insurance,  who  restored  the 
premises  which  had  been  destroyed  by  fire,  was  held  entitled 
to  the  policy  moneys.  Garden  v.  Ingram,  23  L.  J.  Ch.  478 ; 
see  Rayner  v.  Preston,  18  Ch.  D.  1,  8. 

Where  a  mortgagor,  who  had  covenanted  to  lay  out  the 
insurance  moneys  in  rebuilding  the  mortgaged  premises, 
expended  part  of  them  in  building  on  adjoining  property, 
it  was  held  that  the  mortgagee  had  no  charge  on  the 
adjoining  property  in  respect  of  the  moneys  so  employed 
as  against  a  mortgagee  on  that  property  with  notice  of  the 
covenant.     Harry  man  v.  Gollins,  18  B.  11. 

A  mortgagee  who  insures  the  mortgaged  property  is  not  insurance  by 
entitled  to  retain  the  amount  of  the  loss  for  his  own  use,  if  ™°'^  S^s^'^- 
the  property  is  destroyed  or  damaged  by  fire  during  the  sub- 
sistence of  the  security  ;  but  the  insurers  can  claim,  on  pay- 
ment, to  have  the  whole  or  a  proportionate  part  of  the  mortgage 
debt  assigned  to  them.  Gastellain  v.  Preston,  8  Q.  B.  D.  613 ; 
11  Q.  B.  D.  380. 

As  to  the  right  of  contribution  where  both  mortgagor  and  insurance  by 
mortgagee   insure,  see  per  Mellish,   L.   J.,  in  North  British   °^^  ^^^' 
Insurance  Co.  v.  London  Globe  Insurance  Go.,  5  Ch.  D.  569,  mortgagee. 
583. 

Where  separate  policies  covering  the  same  property  are  insurance  by 

„jv?     J.   J    1  i      •  1  J.    i  n     ±     ■       successive  in- 

ettected  by  separate  incumbrancers,  payment  to   a   first    m-  cumbranoers. 
cumbrancer   of   a   sum   which   is   sufficient   to    reinstate  the 
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premises,  but  which  does  not  represent  the  difference  between 
the  insurable  value  of  the  property  and  its  value  after  de- 
terioration by  fire,  does  not  prevent  a  puisne  incumbrancer 
from  recovering  on  his  policy.  Westminster  Fire  Office  v. 
Glasgoiv  Provident  Investment  Societij,  13  App.  Ca.  699. 
1^  Geo.  III.  By  the  Fires  Prevention  (Metropolis)  Act,  1774  (14  Geo.  III. 

c.  78),  sect.  83,  insurance  offices  are  required,  upon  the  request 
of  any  person  interested  in,  or  entitled  to  any  house  or  other 
building  burnt  down  or  damaged  by  fire,  to  apply  the  insurance 
money  in  reinstating  or  repairing  such  house  or  building. 

It  is  doubtful  whether  this  provision  has  a  universal 
application  or  only  extends  to  property  within  the  bills  of 
mortality,  and  also  whether  it  applies  as  between  mortgagor 
and  mortgagee.  See  Ex  parte  Gorely,  4  D.  J.  &  S.  477 ; 
Westminster  Fire  Office  v.  Glasgow  Provident  Investment  Society, 
13  App.  Ca.  699,  713,  716  ;  In  re  Quiche's  Trusts,  [1908]  1  Ch. 
887,  893. 
Couveyanoing  The  Conveyancing  Act,  1881,  provides — 
^ot^i88i,  Sect.  23,  (3).  All  money  received  on  an  insurance  effected 

under  the  mortgage  deed  or  under  this  Act  shall,  if  the 
mortgagee  so  requires,  be  applied  by  the  mortgagor  in  making 
good  the  loss  or  damage  in  respect  of  which  the  money  is 
received. 

(4)  Without  prejudice  to  any  obligation  to  the  contrary 
imposed  by  law,  or  by  special  contract,  a  mortgagee  may 
require  that  all  money  received  under  an  insurance  be  applied 
in  or  towards  discharge  of  the  money  due  under  his  mortgage. 

VI.  Benefit  of  Marine  Insurance. 

A  mortgage  of  a  ship,  "  together  with  the  policies  of  in- 
surance effected  thereon,"  entitles  a  mortgagee  whose  mortgage 
debt  has  become  payable  to  recover  from  the  underwriters  for 
his  own  use  the  amount  of  a  particular  average  loss  covered  by 
the  policy  without  being  under  any  obligation  to  apply  the 
money  in  payment  of  the  cost  of  repairs ;  Swan  &  Cleland's 
Graving  Dock  Go.  v.  Maritime  Insurance  Go.,  [1907]  1  K.  B. 
116. 
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An  assignment  by  way  of  security  of  "monies  payable 
under  all  policies  of  insurance "  of  a  ship  after  money  has 
become  payable  under  a  policy,  so  that  nothing  remains  to  be 
done  under  the  policy  but  to  pay  the  claim,  is  valid  unless 
evidence  is  adduced  proving  champerty  or  maintenance ;  ibid. 


VII.  Accretions  to  the  Security. 

All  accretions  to  the  property  in  mortgage  during  the  sub- 
sistence of  the  mortgage  enure  to  the  benefit  of  the  mortgagee. 
Ex  parte  Pimnett,  16  Oh.  D.  226. 

When  an  enfranchisement  is  made  under  the  Copyhold  Act  Enfranchised 
1894  (57  &  58  Vict.  c.  47),  every  mortgage  of  the  copyhold  °°^^''° 
estate  in  the  land  becomes,  by  sect.  21  (e)  of  the  Act,  a  mort- 
gage of  the  freehold  for  a  corresponding  estate. 

If  a   mortgagor's  title  is  defeated,  but   he  subsequently  Same  estate 
a  quires  the    same  lands  under  another  title,  the  mortgage  tmo. 
attaches  to  the  new  title.     Seabourne  v.  Poivell,  2  Vern.  11 ; 
Noel  V.  Beivley,  3  Sim.  103;  In  re  Hofs  Estate  Act,  1855,  82 
L.  T.  556. 

Similarly  where  the  mortgagor  of  the  whole  of  a  personal 
fund  subject  to  life  interests  was  at  the  date  of  the  mortgage 
entitled  to  a  moiety  only,  but  afterwards  became  entitled  to 
the  other  moiety  as  sole  next  of  kin  of  his  mother,  that  moiety 
was  held  to  be  bound  in  equity  by  the  mortgage ;  In  re  Bridge- 
water's  Sett.,  [1910]  2  Ch.  342. 

If  the  lord  of  a  manor  mortgages  it  in  fee,  and  afterwards  Accretions 
purchases  and  takes  surrenders  to  himself  in  fee  of  copyholds 
held  of  the  manor,  they  enure  to  the  mortgagee's  benefit.    Boe 
V.  Pott,  2  Doug.  709. 

The  mortgagor  of  a  renewable  lease,  who  renews  the  lease  Renewed 
or  acquires  the  reversion,  whether  after  the  ex})iration  of  the  reversion. 
original  lease  or  not,  and  whether  he  is  under  any  obligation 
to  the  mortgagee  or  not  to  renew  the  lease  or  acquire  the 
reversion,  can  only  hold  the  new  lease  or  the  reversion  subject 
to  the  mortgage.    Jones  v.  Kearney,  1  D.  &  War.  134  ;  Leigh  v. 
Burnett,  29  Ch.  D.  231 ;  see  Hughes  v.  Howard,  25  B.  575. 
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Componsa- 
tion  under 
Licensing 
Act,  1904. 


Fixtures 
attaclied  to 
land. 


Compensation  money  under  sect.  2  of  the  Licensing  Act, 
1904  (4  Edw.  7,  c.  23),  in  respect  of  the  refusal  of  the  licensing 
authority  to  renew  the  license  of  a  leasehold  beerhouse 
specifically  mortgaged  to  debenture  trustees  belongs  to  the 
trustees,  but  interest  on  the  investment  of  the  money  belongs 
to  the  mortgagors  until  the  security  becomes  enforceable ; 
Law  Guarantee  &  Trust  Society  v.  Mitcham  &  Gheam  Breivery 
Co.,  [1906]  2  Ch.  98 ;  Noahes  v.  Noahes  &  Co.,  [1907]  1  Ch. 
64 ;  Dawson  v.  Braimes  Todcaster  Breweries,  [1907]  2  Ch. 
359 ;  In  re  Bentley's  Yorkshire  Breweries,  Lim.,  [1909] 
2  Ch.  609. 

Under  a  mortgage  of  the  fee  simple  (a),  or  of  a  lease- 
hold interest,  either  by  assignment  (&),  or  by  sub-demise  (c), 
all  fixtures,  including  tenant's  fixtures,  attached  to  the  land 
by  the  mortgagor  after  the  creation  of  the  mortgage,  form 
part  of  the  mortgagee's  security,  (a)  Ex  parte  Belcher,  4 
Deac.  &  Chit.  703 ;  Ex  parte  Beynal,  2  M.  D.  &  D.  443 ;  Ex 
parte  Price,  2  M.  D.  &  D.  518 ;  Walmsley  v.  Milne,  7  C.  B.  N.  S. 
115 ;  Aokroyd  v.  Mitchell,  3  L.  T.  K  S.  236 ;  Longhottom  v. 
Berry,  L.  R.  5  Q.  B.  123 ;  Monti  v.  Barnes,  [1901]  1  Q.  B. 
205.  (b)  Meux  v.  Jacohs,  L.  R.  7  H.  L.  481, 491, 493 ;  Civil  Service 
Building  Society  v.  Mahony,  I.  R.  10  C.  L.  363 ;  Sx  parte 
Punnett,  16  Ch.  D.  226 ;  Gough  v.  Wood,  [1894]  1  Q.  B.  713. 

Trappes  v.  Rarter  (2  C.  &  M.  153)  and  Waterfall  v.  Peni- 
stone  (6  E.  &  B.  876),  which  appear  to  be  contra,  are  con- 
sidered in  Walmsley  v.  Milne  (7  C.  B.  N".  S.  115),  and  in 
Cullwich  V.  Swindell  (3  Eq.  249). 

Where  a  mortgagor  has  attorned  tenant  to  the  mortgagee, 
and  has  then  attached  tenant's  fixtures  to  the  property  in 
mortgage,  he  is  not  entitled  to  remove  them  as  against  the 
mortgagee.     Ex  parte  Punnett,  16  Ch.  D.  226,  234,  236. 

Trade  fixtures  put  up  after  a  mortgage  by  a  firm  in  which 
the  mortgagor  is  a  partner  form  part  of  the  mortgagee's  security. 
Ex  parte  Cotton,  2  M.  D.  &  D.  725 ;  Gullwick  v.  Swindell,  3 
Eq.  249 ;  see  Gough  v.  Wood  &  Co.,  [1894]  1  Q.  B.  713,  718. 
See  below,  p.  231,  as  to  mortgagor's  right  to  unfix  tenant's 
fixtures. 
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D.  Eight  to  the  Title-deeds. 

The  right  to  the  possession  of   the  title-deeds  is  at  law  Legal  mort- 
incident  to  the  immediate  legal  freehold  in  the  land. 

A  legal  mortgagee  in  fee  of  land  is,  therefore,  entitled  to 
possession  of  the  title-deeds,  and  he  may  recover  them  in 
trover  or  detinue.  Strode  v.  Blachhurne,  3  Ves.  222,  225 ;  Smith 
V.  GMchester,  2  D.  &  War.  393,  401 ;  Newton  v.  Beclc,  3  H.  &  N. 
220. 

Where  the   mortgage   is  for  a   term,   however   long,  the  Lagai  mort- 
mortgageeisnotentitled  to  the  title-deeds  of  the  fee.    Wiseman 
V.    Westland,  1  Y.  &  J.    117 ;  Hunt  v.  Elmes,  2  D.  F.   &  J. 
578. 

The  Conveyancing  Act,  1881,  provides —  Conveyancing 

Sect.  21,  (7).    At  any  time  after  the  power  of  sale  conferred    °  '" 

by  this  Act  has  become  exerciseable,  the  person  entitled  to 

exercise  the  same  may  demand  and  recover  from  any  person, 

other  than  a  person  having  in  the  mortgaged  property  an 

estate,  interest,  or  right  in  priority  to  the  mortgage,  all  the 

deeds  and  documents  relating  to  the  property  or  to  the  title 

thereto,  which  a  purchaser  under  the  power  of  sale  would  be 

entitled  to  demand  and  recover  from  him. 

Where  several  persons  have  an  interest  in  a  deed,  he  who  Deed  in  which 
„,        ,  .  n.,1  •    T  ,   ,     1  •     n  ,  several  have 

nrst  gets  possession  or  it  has  a  right  to  keep  it  from  the  others  an  interest. 

so  long  as  he  actually  retains  it  in  his  custody  and  control 

but  no  longer.    If  the  deed  is  in  a  stranger's  hands,  all  persons 

interested  must  join  in  an  action  to  recover  it.   Foster  v.  Crabb, 

12  0.  B.  136 ;   Wright  v.  Bobotham,  33  Ch.  D.  106. 

Hence,  an  owner  of  part  of  an  estate  and  assignor  of  a 
mortgage  of  another  part  is  entitled  to  hold  the  title-deeds  of 
the  whole  estate  as  against  his  assignee.  Yea  v.  Field,  2  T.  E. 
708  ;  Bavies  v.  Vernon,  6  Q.  B.  443. 

An  equitable  mortgagee  is  entitled  in  equity  to  the  custody  Equitable 
of  the  title-deeds  of  the  mortgaged  property.     Banh  of  New  "^""^^sagee. 
South  Wales  v.  O'Connor,  14  App.  Ca.  273. 

The  Conveyancing  Act,  1881,  provides — 

Sect.  16,  (1).    A  mortgagor,  as  long  as  his  right  to  redeem  Conveyano- 
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ing  Act,  subsists,  shall,  by  virtue  of  this  Act,  be  entitled  from  time  to 
'  ^'  ■  time,  at  reasonable  times,  on  his  request,  and  at  his  own  cost, 
and  on  payment  of  the  mortgagee's  costs  and  expenses  in  this 
behalf,  to  inspect  and  make  copies  or  abstracts  of  or  extracts 
from  the  documents  of  title  relating  to  the  mortgaged  property 
in  the  custody  or  power  of  the  mortgagee. 

(2)  This  section  applies  only  to  mortgages  made  after  the 
commencement  of  this  Act,  and  shall  have  effect  notwith- 
standing any  stipulation  to  the  contrary. 

See   Bwn   v.  London   &   South    Wales  Coal    Co.,  W.    N. 
(1890),  209. 
Mortgagor  ^^  cases  not  within  this  section,  the  rule  is  that,  if  a  mort- 

had  no  right,  prg^o-or  executes  a  mortgage  and  hands  over  the  title-deeds  to 

before  Act,  to  ^    o  &   to 

inspect  deeds,  the  mortgagee,  he  cannot,  after  the  mortgage  has  become 
absolute,  see  either  the  mortgage  deed  or  the  other  documents 
of  title  without  paying  the  mortgagee  his  principal,  interest, 
and  costs  ;  and  the  same  rule  applies  to  persons  claiming  under 
the  mortgagor.  Browne  v.  Loclchart,  10  Sim.  420 ;  Chichester 
V.  Donegall,  5  Ch.  497. 

It  is  immaterial  that  the  mortgagee  also  claims  to  be 
purchaser  of  the  equity  of  redemption.  Greenwood  v.  Both- 
well,  7  B.  291. 

Where  the  mortgagee  has  purchased  the  equity  of  redemp- 
tion from  a  trustee  to  whom  it  was  devised  in  trust  for  sale, 
he  must,  in  a  redemption  action,  produce  the  agreement  for 
sale  and  the  conveyance.     Smith  v.  Barnes,  35  L.  J.  Ch.  109. 

There  appears  to  be  no  difference  between  the  mortgage 
deed  and  the  other  documents  of  title.  Patch  v.  Ward,  1  Eq. 
436)  is  contrary  to  the  current  of  authority.  See  Carter  v. 
Eubbach,  24  W.  E.  354. 

A  mortgagor  has  no  right  to  production  merely  because  the 
mortgagee  in  his  answer  craves  leave  to  refer  to  the  deeds. 
Glover  v.  Sill,  2  Ph.  484,  490,  explaining  Latimer  v.  Neate,  4 
01.  &  F.  570  ;  Howard  v.  Bobinson,  4  Drew.  522  ;  see  Phillips 
V.  Hvans,  2  Y.  &  C.  0.  647. 

And  a  mortgagor  does  not  entitle  himself  to  production 
merely  by  alleging  fraud  in  his  bill.     Crisp  v.  Platel,  8  B.  62 ; 
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Bendy  \.  Cross,  11  B.  91 ;  Republic  of  Costa  Rica  v.  Erlanger, 
19  Eq.  33. 

But  production  will  be  ordered  of  a  deed  forming  a  link  in  When  mort- 
the  mortgagee's  title  where  fraud  is  apparent  on  the  face  of  to  production, 
the  deed  (a),  where  fraud  is  alleged,  and  the  mortgagee,  at  the 
time  of  the  execution  of  the  mortgage,  was  the  mortgagor's 
solicitor  (5),  and  where  a  defendant  to  a  suit  for  redemption 
sets  up  that  the  instrument  which  the  plaintiff  treats  as  a 
mortgage  is  really  an  absolute  conveyance  (c).  (a)  Kennedy  y. 
Green,  6  Sim.  6 ;  (6)  Davis  v.  Parry,  27  L.  J.  Oh.  294 ;  (c) 
Latimer  y.  Neate,  4  CI.  &  F.  570. 

A  puisne  mortgagee  has  been  held  entitled  to  inspect  bills 
of  exchaiige  and  promissory  notes  giyen  by  the  mortgagor  to 
the  mortgagee.     Gibson  y.  Hewett,  9  B.  293. 


Digitized  by  Microsoft® 


Digitized  by  Microsoft® 


225 


CHAPTER   XX. 

MOETGAGOE   IN  POSSESSION. 
A.   MOETGAGOB  IN  POSSESSION  OF   LaND. 

"  The  possession  of  the  mortgaged  land  by  the  mortgagor,  Eight  to 
during  the  subsistence  of  the  security,  and  while  the  mortgagee  f  °^^®^^^°^  °^ 
did  not  choose  to  take  possession,  was  held  (at  law  as  well  as 
in  equity)  to  be  '  at  the  will,'  or  by  the  '  sufferance,'  or  '  per- 
mission '  of  the  mortgagee,  under  a  '  tacit  agreement,'  which 
the  mortgagee  might  determine  at  his  pleasure.  It  was  of  the 
nature  of  the  transaction  that  the  mortgagor  should  continue 
in  possession.  His  possession  was  rightful  and  not  by  wrong." 
Per  curiam  in  Heath  v.  Pugh,  6  Q.  B.  D.  345,  359. 

As  to  the  relation  between  mortgagor  in  possession  and 
mortgagee,  see  also  Birch  v.  Wright,  1  T.  E.  378 ;  Thunder  v. 
Belcher,  3  East,  451 ;  Doe  v.  Maisey,  8  B.  &  C.  767. 

The  mortgagor  is  also  entitled  to  the  custody  of  the  title-  Eight  to 
deeds  except  as  against  his  mortgagee.     Davies  v.  Vernon,  6 
Q.  B.  443. 

If  it  is  expressly  agreed  in  the  mortgage  deed  that  the 
mortgagor  shall  remain  in  possession  for  a  time  certain,  he 
has  an  interest,  in  the  nature  of  a  term  of  years,  during  the 
prescribed  period ;  upon  its  expiration,  he  becomes  a  mere 
tenant  at  sufferance.  Keeeh  v.  Hall,  1  Dougl.  21 ;  Gibhs  v. 
Gruikshank,  L.  R.  8  G.  P.  454,  461 ;  Moore  v.  Shelley,  8  App. 
Ca.  285. 

After  demand  of  possession  has  been  made  by  the  mortgagee,  Mortgagor's 
the  possession  of  the  mortgagor  is  wrongful.    Bagnall  v.  Villar,  wrongful  after 
12  Ch.  D.  812.  demand. 

Where  a  receiver  is  appointed  in  a  foreclosure  action,  the 

AM  O 
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mortgagor  being  in  possession,  and  the  order  appointing  the 
receiver  does  not  direct  that  the  mortgagor  should  attorn 
tenant  or  deliver  up  possession,  the  possession  of  the  mort- 
gagor is  rightful  until  demand  by  the  receiver.  Bandjield  v. 
Bandfield,  7  W.  E.  651 ;  Yorkshire  Banldng  Go.  v.  Mullan,  35 
Ch.  D.  125. 
Eight  to  rents  The  mortgagor  in  possession  is  entitled  to  the  rents  and 
an  pro  s.  pj.Qfjf;s  gf  ^j^e  mortgaged  property.  He  receives  them  for  his 
own  use,  and  not  as  agent  or  bailiff  of  the  mortgagee,  and, 
when  he  has  received  them,  he  is  absolutely  entitled  to  keep 
them  as  his  own.  Trent  v.  Hunt,  9  Ex.  14 ;  Jolly  v.  Arhuthnot, 
4  De  a.  &  Jo.  224,  236 ;  Heath  v.  Pugh,  6  Q.  B.  D.  345,  359 ; 
Markivick  t.  Hardingham,  15  Ch.  D.  339,  349. 

A  mortgagor  in  possession  of  customary  freeholds  subject 

to  a  legal  mortgage  is  not  "  seised  "  so  as  to  entitle  the  lord  of 

the  manor  to  a  heriot  on  his  death ;  Copestake  v.  Hoper,  [1908] 

2  Oh.  10. 

Eight  to  He  is  entitled  to  sever  the  crops,  which,  when  severed, 

sever  crops.     ijg^Qjjg  ^q  i^i^^     ^3.  parte  National  Mercantile  Bank,  16  Ch. 

D.  104. 
Eight  to  cut         He  may  cut  underwood  in  the  ordinary  course,  in  a  husband- 
underwoo  .     |-^g  manner,  at  the  usual  seasons,  and  of  the  usual  growth. 
Hampton  v.  Hodges,  8  Ves.  105 ;    Humphreys  v.  Harrison,  1 
J.  &  W.  581. 

As  to  compensation  money  under  the  Licensing  Act,  1904, 
see  above,  p.  220. 
Mortgagee  The  mortgagee  cannot  bring  an  action  at  law  against  the 

mesne  profits,  mortgagor  for  mesne  profits  (a),  and  he  is  not  entitled  in 
equity  to  an  account  of  rents  and  profits  received  by  the 
mortgagor  before  he  demands  possession  (h).  (a)  Hicks  v. 
Sallitt,  3  D.  M.  &  G.  782,  808.  (b)  Biggins  v.  York  Buildings 
Co.,  2  Atlv.  107;  Golman  v.  St.  Albans,  3  Ves.  25;  Ex  parte 
Wilson,  2  V.  &  B.  252 ;  Hele  v.  Bexley,  20  B.  127 ;  In  re 
Anglesey's  Estate,  17  Eq.  283  ;  see  Turkington  v.  Eearnan, 
LI.  &  G.  t.  Sugd.  35. 

Where   a   mortgagor    recovered  the  mortgaged  property 
with  arrears  of  interest,  the  mortgagee  was  held  to  have  no 
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claim   against   the   arrears.     Life  Association   of  Scotland  v. 
Siddal,  3  D.  F.  &  J.  271. 

A  first  mortgagee,  who  has  not  entered  into  possession,  is 
not  entitled  to  an  account  of  rents  and  profits  from  a  second 
mortgagee  who  has  been  in  possession.  Garfitt  v.  Allen,  37 
Ch.  D.  48. 

Tenants  under  leases  granted  before  the  mortgage  are  bound  Leases  before 
to  pay  their  rents  to  the  mortgagor  until  the  mortgagee  inter-  ° 

feres  to  stop  them.     Base  v.  Watson,  10  H.  L.  C.  672,  684. 

The  mortgagor  may  distrain  for  such  rents  in  the  name  of  Mortgagor 
the  mortgagee.      Trent  v.  Hunt,  9  Ex.  14  ;  Snell  v.  Finch,  18  for  rent  "^^"^ 
C.  B.  N.  S.  651 ;  Reeae  v.  Strousberg,  54  L.  T.  133. 

After  a  receiver  is  appointed,  the  mortgagor  cannot  dis- 
train even  after  the  receiver  has  refused  to  distrain ;  Woolston 
V.  Boss,  [1900]  1  Ch.  788. 

The  mortgagor  cannot,  except  under  sect.  10  of  the  Con-  but  cannot 
veyancing  Act,  1881  (see  below),  determine,  or  take  surren-  tenancies, 
ders  of,  tenancies  created  before  the  mortgage  without  the 
mortgagee's  consent.     A  notice  to  quit  by  the  mortgagor  is 
not  valid  unless  it  is  also  signed  by  the  mortgagee.     Miles  v. 
Murphy,  L.  R  5  C.  L.  382 ;  Gadle  v.  Aloodij,  30  L.  J.  Ex.  385. 

But  circumstances  may  show  that  the  mortgagee  has  given 
the  mortgagor  a  general  authority  to  determine  such  tenancies. 
Stacfoole  v.  ParJcinson,  I.  E.  8  C.  L.  561. 

The  mortgagor  cannot,  without  the  concurrence  of  the 
mortgagee,  accept  a  surrender  of  a  lease  granted  by  the  mort- 
gagor under  sect.  18  of  the  Conveyancing  Act,  1881  ;  Rohhins 
V.  Whyte,  [1906]  1  K.  B.  125. 

A  tenancy  at  will  is  determined  by  a  legal  mortgage  of 
the  premises  by  the  owner  and  knowledge  of  that  mortgage 
by  the  tenant  at  will ;  Jarman  v.  Hale,  [1899]  1  Q.  B.  994. 

Before  the  Judicature  Act,  when  the  legal  estate  was  in  Eight  to  sue 
the  mortgagee,  the  mortgagee  only,  or  the  mortgagor  using  tur^Act!  ^'^^' 
his  name,  could  sue  for  rent  due,  or  for  breach  of  covenant  to 
repair,  under  a  lease  made  before  the  mortgage.     Boe  d.  Mar- 
riott V.  Edwards,  5  B.  &  Ad.  1065 ;  Trent  v.  Hunt,  9  Ex.  14. 

But  even  before  the  Judicature  Act  a  covenantor  would 
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have  been  restrained  in  equity  from  setting  up  against  the 
mortgagor  a  release  by  the  mortgagee  alone  of  claims  under 
the  covenant.     Thornton  v.  Court,  3  D.  M.  &  G.  293. 

The  Judicature  Act,  1873,  sect.  25,  sub-sect.  5,  enables  a 
mortgagor  in  possession  to  sue  for  possession,  or  for  the  re- 
covery of  rents  or  profits  in  his  own  name  only,  unless  the 
cause  of  action  arises  upon  a  lease  made  by  him  jointly  with 
any  other  person. 

But  this  sub-section  does"  not  give  a  mortgagor  in  posses- 
sion subject  to  a  lease  the  right  to  re-enter  for  breach  of 
covenant ;  Mattheivs  v.  Usher,  [1900]  2  Q.  B.  535 ;  Molyneux  v. 
Bichard,  [1906]  1  Ch.  34. 

The  Conveyancing  Act,  1881,  sect.  10,  in  the  case  of  leases 
made  after  1881,  annexes  the  rent  and  the  benefit  of  the 
covenants  and  the  conditions  of  re-entry  to  the  reversion,  not- 
withstanding severence  of  the  reversion,  and  empowers  the 
person  entitled  to  the  income  of  the  whole  or  any  part  of  the 
land  leased,  to  recover  the  rent,  enforce  the  covenants,  and 
take  advantage  of  the  conditions. 

Severance  in  this  section  includes  severance  of  the  rever- 
sion by  means  of  a  mortgage.  Consequently  a  mortgagor 
whose  mortgagee  has  not  given  notice  of  his  intention  to  take 
possession  may  (if  the  lease  was  made  after  1881)  sue  a  lessee 
for  breach  of  a  covenant  to  repair  contained  in  the  lease ; 
Turner  v.  Walsh,  [1909]  2  K.  B.  484. 

The  Conveyancing  Act,  1881,  sect.  18,  gives  a  mortgagor 
or  gage.  ^^  jg^j-^fj  ^vhile  in  possession  power,  as  against  every  incum- 
brancer, to  make,  from  time  to  time,  an  agricultural  or  occu- 
pation lease  for  any  term  not  exceeding  twenty-one  years,  and 
a  building  lease  for  any  term  not  exceeding  ninety-nine  years 
of  the  mortgaged  land,  or  any  part  thereof. 

Every  such  lease  must  take  effect  in  possession  not  later 
than  twelve  months  after  its  date,  must  reserve  the  best  rent 
that  can  reasonably  be  obtained  without  taking  a  fine,  must 
contain  a  covenant  by  the  lessee  for  payment  of  rent  and  a 
condition  of  re-entry  on  non-payment,  and,  in  the  case  of  a 
building  lease,  must  be  made  in  consideration  of  the  lessee 
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having  erected,  improved,  or  repaired  buildings,  or  having 
executed  on  the  land  leased  an  improvement  in  connection  with 
building  purposes,  or  agreeing  to  do  one  of  these  things  within 
not  more  than  five  years  from  the  date  of  the  lease. 

This  power  may  be  excluded  or  restricted  by  the  mortgage 
deed  or  by  a  written  contract;  it  may  be  extended  by  the 
mortgage  deed ;  and  it  applies  only  in  case  of  a  mortgage 
made  after  the  31st  of  December,  1881 ;  but  it  may  be  applied 
by  agreement  to  mortgages  made  before  that  date. 

A  lease  by  a  mortgagor  under  this  section  has  the  same 
effect  as  if  the  mortgagee  had  joined  in  it. 

The  Act  does  not  enable  a  mortgagor  to  grant  a  lease 
including  other  land  not  comprised  in  the  mortgage,  and 
such  a  lease  reserving  an  inclusive  rent  is  invalid  as  against 
a  mortgagee ;  King  v.  Bird,  [1909]  1  K.  B.  837.  Nor  is  the 
lease  made  valid  as  against  the  mortgagee  by  a  subsequent 
deed  by  the  mortgagor  and  lessee  apportioning  the  rent ;  ihid. 

An  option  to  the  lessee  to  determine  or  renew  does  not 
invalidate  the  lease ;  ibid. 

Where  before  the  mortgage  land  had  been  let  to  tenants 
with  a  reservation  of  sporting  rights,  a  lease  by  the  mortgagor 
of  a  house  and  part  of  the  mortgaged  land  and  the  sporting 
rights  over  the  remainder  of  the  mortgaged  land  was  held 
valid  as  against  the  mortgagee ;  Brown  v.  Peto,  [1900]  2  Q.  B. 
653. 

The  mortgagee,  on  giving  notice  to  the  tenant  and  going 
into  possession,  is  entitled  to  enforce  the  covenants  and  con- 
ditions in  the  lease,  and  is  not  bound  by  any  collateral  agree- 
ment between  the  mortgagor  and  the  tenant,  e.g.  an  agreement 
that  the  tenant  should  retain  the  rent  as  it  fell  due  towards 
repayment  of  an  advance  made  by  him  to  the  mortgagor. 
Municipal  Building  Society  v.  Smith,  22  Q.  B.  D.  70. 

The  mortgagee  and  his  assigns  cannot  deal  with  the  sur- 
rounding mortgaged  property  so  as  to  interfere  with  the 
rights  granted  by  the  lease.  Wilson  v.  Queen's  Club,  [1891] 
3  Ch.  522. 

A  mortgagor,  who  has  power  under  the  mortgage  to  grant 
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leases  while  in  possession,  may  grant  a  lease  in  accordance 
with  the  power  to  a  trustee  for  himself.  Sevan  v.  Habgood,  1 
J.  &  H.  222. 

A  lessee  under  a  lease  granted  by  both  mortgagee  and 
mortgagor  (the  mortgage  being  made  after  1881)  holds  under 
the  better  title,  which,  having  regard  to  sect.  18  of  the  Con- 
veyancing Act,  is  that  under  the  mortgagor;  he  is  conse- 
quently bound  by  the  covenants  (of  which  he  had  notice) 
entered  into  by  the  mortgagor  after  the  mortgage  but  before 
the  lease,  and  cannot  set  up  the  paramount  title  of  the  mort- 
gagee ;  John  Brothers  Ahergarw  Brewery  Co.  v.  Holmes,  [1900] 
1  Ch.  188. 

In  cases  not  within  the  Conveyancing  Act  or  governed  by  a 
power,  a  lease  made  by  a  mortgagor  in  possession  is  binding 
as  between  him  and  his  tenant,  who  is  estopped  from  denying 
that  the  lessor  had  such  an  estate  at  law  as  would  warrant  the 
lease.  Hence,  the  mortgagor  may  sue  on  the  covenants  or 
distrain  for  rent  in  his  own  name,  and  the  benefit  of  the 
estoppel  passes  to  an  assignee  of  the  equity  of  redemption. 
Trent  v.  Hunt,  9  Ex.  14 ;  GutKbertson  v.  Irving,  4  H.  &  N. 
742 ;  6  H.  &  N.  135 ;  98  L.  J.  Ex.  306 ;  29  L.  J.  Ex.  485 ; 
Hassard  v.  Fowler,  32  L.  E.  Ir.  49. 

But  the  lease  does  not  bind  the  mortgagee.     Cases,  supra. 

A  mere  notice  by  the  mortgagee  to  pay  the  rent  to  him  is 
not  enough  to  terminate  the  estoppel  arising  by  tenancy,  and 
the  mortgagor  can  sue  the  tenant  for  rent  accruing  due  after 
the  notice.     Hickman  v.  Maohin,  4  H.  &  N.  716. 

But  where  the  mortgagee  by  threatening  eviction  has  com- 
pelled the  tenant  to  pay  the  rent  to  him,  the  tenant  can  set 
up  such  payment  in  answer  to  the  mortgagor's  claim  for  rent. 
Johnson  v.  Jones,  9  A.  &  E.  809  ;  Boodle  v.  Camhell,  7  M.  &  G. 
386 ;  Underhay  v.  Bead,  20  Q.  B.  D.  209. 

A  mortgagor  in  possession  is  entitled  to  cut  down  and  sell 
timber  trees,  provided  he  does  not  impeach  the  sufficiency  of 
the  security ;  he  will  be  restrained  by  injunction  if  the  security 
is  insufficient.  Hippesley  v.  Spencer,  5  Madd.  422  ;  Humphreys 
V.  Harrison,  1  J.  &  W.  581 ;  Morgan  v.  Lewes,  4  Dow,  29,  50 ; 
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King  v.  Smith,  2  Ha.  239 ;  Kelcewicli  v.  Marker,  3  Mac.  &  G. 
311,  329 ;  Ex  parte  Phillips,  16  Ch.  D.  104,  106  ;  Earpiti  v. 
ApUn,  54  L.  T.  383. 

The  question  is,  whether  the  security  is  worth  so  much 
more  than  the  money  advanced  that  the  act  of  cutting  timber 
is  not  to  be  considered  as  substantially  impairing  the  value 
which  was  the  basis  of  the  mortgage  contract  at  the  time  it 
was  entered  into.     Kin<j  v.  Smith,  2  Ha.  239. 

The  owner  of  a  rent-charge  cannot  obtain  an  injunction  to 
restrain  waste.     Sandeman  v.  Bushton,  61  L.  J.  Oh.  136. 

A  mortgagor  in  possession  of  land  to  which  tenant's  fixtures  Right  to  unfix 
are  attached  may  unfix  them  before  the  mortgagee  takes  tenant's  fix- 
possession,  unless  there  is  an  express  stipulation  to  the  con- 
trary. Gough  V.  Wood,  [1894]  1  Q.  B.  713;  Huddersfield 
Banking  Go.  v.  Eenry  Lister  &  Son,  [1895]  2  Ch.  273,  282,  286  ; 
Ellis  V.  Glover  and  Eobson,  Lim.,  [1908]  1  K.  B.  388.  From 
the  last  case  it  would  seem  that  the  mortgagee  could  get  an 
injunction  to  prevent  the  removal  of  the  fixtures,  on  proving 
that  the  security  was  insufficient  or  would  become  insufficient 
by  the  removal ;  ibid.,  p.  399. 

Thus,  trade  fixtures  put  in  by  a  tenant  holding  under  an 
agreement  made  by  the  mortgagor  in  possession,  and  acquiesced 
in  by  the  mortgagee,  may  be  removed  by  the  tenant.  Sanders 
V.  Davis,  15  Q.  B.  D.  218. 

An  article  affixed  to  land  in  mortgage  for  the  purposes  of 
the  mortgagor's  trade  upon  the  hire  and  purchase  system  may 
be  removed  by  the  owner,  if  it  is  not  paid  for  before  the 
mortgagee  takes  possession.  Gumbe^-land  Union  Banking  Co. 
V.  Maryport  Hematite  Co.,  [1892]  1  Ch.  715 ;  Gough  v.  Wood, 
[1894]  1  Q.  B.  713 ;  In  re  Samuel  Allen  &  Sons,  Lim.,  [1907] 
1  Ch.  575,  distinguishing  Eobson  v.  Gorringe,  [1897]  1  Ch.  182 ; 
and  Beynolds  v.  Ashby,  [1904]  A.  C.  466. 

As  to  implying  in  a  mortgage  a  power  to  substitute  new 
trade  fixtures  for  old,  see  In  re  Brooke,  [1894]  2  Ch.  600,  614. 

A  mortgagor  in  receipt  of  rent  and  profits  of  land  charged 
with  repair  of  a  sea-bank  is  liable  for  default  of  reparation. 
Beg.  V.  Baker,  L.  E.  2  Q.  B.  621. 
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The  mortgagor  of  an  undivided  share  of  land  who  wishes 
to  bring  a  partition  action  must  first  redeem,  and  he  cannot 
join  the  two  actions.     Sinclair  v.  James,  [1894]  3  Ch.  554. 

Where  a  mortgagor  in  possession  commits  trespasses  on 

adjoining  property,  his  mortgagee  is  under  no  liability  to  the 

owners.     Powell  v.  Aiken,  4  K.  &  J.  343. 

Parliament-  The  Parliamentary  Franchise  Act,  1429  (8  Henry  VI.  c.  7), 

chlse^^'^'        requires  the  voter  to  have  free  land  or  tenement  to  the  value 

of  forty  shillings  by  the  year  above   all  charges  (outre  les 


The  Parliamentary  Voters  Registration  Act,  1843  (6  &  7 
Vict.  c.  18,  sect.  74),  enacts  that  no  mortgagee  of  any  lands 
shall  have  any  vote  by  reason  of  any  mortgage  estate  therein, 
unless  he  be  in  the  actual  possession  or  receipt  of  the  rents 
and  profits  thereof;  but  that  the  mortgagor  in  actual  possession 
or  in  receipt  of  the  rents  and  profits  thereof  may  vote  for  the 
same  notwithstanding  such  mortgage. 

Under  28  Geo.  III.  c.  36,  sect.  6,  the  interest  of  any  money 
secured  by  mortgage  is  a  charge  to  be  deducted  from  the 
annual  value  of  the  land. 

Where  several  estates  are  liable  to  one  mortgage,  the  interest 
on  the  mortgage  may  be  apportioned  for  the  purpose  of 
ascertaining  the  value  of  each  estate.  Moore  v.  Garishroohe, 
12  C.  B.  661 ;  Barrow  v.  Buchmaster,  12  C.  B.  664. 

Yearly  interest  actually  paid  by  agreement,  where  the 
principal  alone  was  secured  by  the  mortgage,  is  a  charge  to 
be  deducted  within  the  statute.    Lee  v.  Hutchinson,  8  0.  B.  16. 

Where  instalments  payable  under  the  mortgage  consist 
partly  of  principal  and  partly  of  interest,  so  much  of  the 
instalment  as  represents  interest  should  alone  be  deducted. 
BoUnson  v.  Dunhley,  15  0.  B.  N.  S.  478;  Bolleston  v.  Cope, 
L.  R.  6  C.  P.  292,  overruling  Copland  v.  Bartlett,  6  C.  B.  18, 
and  Beamish  v.  StoJce,  11  G.  B.  29,  so  far  as  inconsistent. 
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B.    MORTGAGOB   IN   POSSESSION   OF   ShIP. 

The  Merchant  Shipping  Act,  189  i  (57  &  58  Vict.  c.  60),  Merchant 

.  ,  Shipping  Act, 

provides—  1894,3.34. 

Sect.  34.  Except  as  far  as  may  be  necessary  for  making  a 
mortgaged  ship  or  share  available  as  a  security  for  the 
mortgage  debt,  the  mortgagee  shall  not,  by  reason  of  the 
mortgage,  be  deemed  the  owner  of  the  ship  or  share,  nor 
shall  the  mortgagor  be  deemed  to  have  ceased  to  be  owner 
thereof. 

This  section  reproduces,  with  verbal  variations,  sect.  70  of 

the  repealed  Act  of  1854.     See  sect.  43,  (6),  as  to  certiiicates 

of  mortgage. 

Until  the  mortgagee  of  a  ship  takes  possession,  the  mort-  Mortgagor  in 
.  1-1  •       possession 

gagor,  as  the  registered  owner  subject  to  the  mortgage,  retains  can  make 

all  the  rights  and  powers  of  ownership  ;  and  his  contracts  with  contracts 

regard  to  the  ship  and  its  employment  are  valid  and  effectual, 

so   far   as   they   do   not    materially   impair    the    mortgagee's 

security.     Collins  v.  Lamport,  4  D.  J.  &  S.  500 ;  34  L.  J.  Ch. 

196 ;  Keith  v.  Burrows,  2  App.  Ca.  636,  645 ;  Fanchon,  5  P.  D. 

173  ;  Heather  Bell,  [1901]  P.  272. 

A  charterparty  chartering  the  ship  for  the  carriage  of  con- 
traband to  a  belligerent  port  is  a  contract  impairing  the  mort- 
gagee's security  and  will  be  declared  not  binding  on  the 
mortgagee ;  Law  Guarantee  &  Trust  Society  v.  Russian  Bank 
jor  Foreign  Trade,  [1905]  1  K.  B.  815. 

The  mortgagor  is  entitled  to  all  earnings  of  the  ship  due  and  is  entitled 

J  •       T    1        1  •         1     p  1  *°  earnings. 

and  received  by  hitn  before  the  mortgagee  takes  possession, 
Gardner  v.  Oazenove,  1  H.  &  N.  423 ;  Willis  v.  Palmer,  7  C. 
B.  N.  8.  340  ;  29  L.  J.  C.  P.  194. 

But  he  cannot,  as  against  the  mortgagee,  assign  the  freight 
to  become  due.     See  p.  308. 

A  ship  cannot  be  taken  in  execution,  as  against  the  mort- 
gagee, by  a  judgment  creditor  of  the  registered  owner. 
Dickinson  v.  Kitchen,  8  E.  &  B.  789. 

Where  a  mortgagor  in  possession  of  a  ship  delivers  it  to  a 
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shipwright  to  be  repaired,  the  shipwright  can  assert  his  lien  as 
against  the  mortgagee.  Williams  v.  Allsu-p,  10  C.  B.  N.  S. 
417  ;  30  L.  J.  C.  P.  353. 

A  mortgagee  not  in  possession  cannot  maintain  an  action  of 
restraint.  Highlander,  2  W.  Eob.  109 ;  Iimisfallen,  L.  E.  1  A. 
&  E.  72. 
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CHAPTER  XXI. 

EECEIVEK  APPOINTED  UNDER  THE  CONTRACT. 

A  POWER  given  by  the  mortgage  to  the  mortgagee  to  appoint 
a  receiver  and  manager  is  not  revoked  by  the  death  of  the 
mortgagor,  and  a  receiver  appointed  after  the  mortgagor's 
death  is  the  agent  of  the  mortgagor's  executors  to  the  extent 
of  his  assets ;  In  re  Eale,  [1899]  2  Ch.  107. 

Where  debenture  trustees  have  power  to  appoint  a  receiver, 
they  may  not  exercise  this  power,  except  in  the  interest  of  the 
debenture  holders,  and  if  they  make  an  appointment  in  the 
interest  of  themselves  as  shareholders  the  Court  has  juris- 
diction to  interfere  in  order  to  carry  out  the  trust,  and  may 
appoint  its  own  receiver  ;  Jw  re  Mashelyne  British  Typeivriter, 
Lim.,  [1898]  1  Ch.  133. 

The  Conveyancing  Act,  1881  (44  &  45  Vict.  c.  41),  gives  a  Conveyancing 
mortgagee,  under  a  mortgage  made  by  deed  after  the  31st  of      ■  ■     • 
December,  1881,  so  far  as  a  contrary  intention  is  not  expressed 
therein,  power,  when  the  mortgage  money  has  become  due,  to 
appoint  a  receiver  of  the  income  of  the  mortgaged  property, 
or  of  any  part  thereof  [sect.  19,  (1),  (iii.)]. 

The  Act  provides — 

Sect.  24.  (1)  A  mortgagee  entitled  to  appoint  a  receiver  Conveyancing 

Act   s.  24. 

under  the  power  in  that  behalf  conferred  by  this  Act  shall 
not  appoint  a  receiver  until  he  has  become  entitled  to  exercise 
the  power  of  sale  conferred  by  this  Act,  but  may  then,  by 
writing  under  his  hand,  appoint  such  person  as  he  thinks  fit 
to  be  receiver. 

(2)  The  receiver  shall  be  deemed  to  be  the  agent  of  the 
mortgagor ;  and  the  mortgagor  shall  be  solely  responsible  for 
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the  receiver's  acts  or  defaults,  unless  the  mortgage  deed  other- 
wise proyides. 

(3)  The  receiver  shall  have  power  to  demand  and  recover  all 
the  income  of  the  property  of  which  he  is  appointed  receiver 
by  action,  distress,  or  otherwise,  in  the  name  either  of  the 
mortgagor  or  of  the  mortgagee,  to  the  full  extent  of  the  estate 
or  interest  which  the  mortgagor  could  dispose  of,  and  to  give 
effectual  receipts,  accordingly,  for  the  same. 

(4)  A  person  paying  money  to  the  receiver  shall  not  be 
concerned  to  inquire  whether  any  case  has  happened  to 
authorize  the  receiver  to  act. 

(5)  The  receiver  may  be  removed,  and  a  new  receiver  may 
be  appointed,  from  time  to  time  by  the  mortgagee  by  writing 
under  his  hand. 

(6)  deals  with  the  remuneration  of  the  receiver. 

(7)  empowers  him  to  insure  if  directed  by  the  mortgagee. 

(8)  The  receiver  shall  apply  all  money  received  by  him  as 
follows  (namely) : — 

(i.)  In  discharge  of  all  rents,  taxes,  rates,  and  outgoings 

whatever  affecting  the  mortgaged  property  ;  and 
(ii.)  In  keeping  down  all  annual  sums  or  other  payments, 
and  the  interest  on  all  principal  sums,  having  priority 
to   the  mortgage  in  right  whereof  he  is  receiver ; 
and 
(iii.)  In  payment  of  his  commission,  and  of  the  premiums  on 
fire,  life,  or  other  insurances,  if  any,  properly  payable 
under  the  mortgage  deed  or  under  this  Act,  and  the 
cost  of  executing  necessary  or  proper  repairs  directed 
in  writing  by  the  mortgagee  ;  and 
(iv.)  In  payment  of  the  interest  accruing  due  in  respect  of 
any  principal  money  due  under  the  mortgage  ; 
and  shall  pay  the  residue  of  the  money  received  by  him  to 
the  person  who,  but  for  the  possession  of  the  receiver,  would 
have  been  entitled  to  receive  the  income  of  the  mortgaged 
property,  or  who  is  otherwise  entitled  to  that  property. 

The  cost  of  repairs  executed  by  the  receiver  without  the 
direction  in  writing  of  the  mortgagee  will  not  be  allowed  in 
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taking  the  account  of  what  is  due  to  the  mortgagee  ;  White  v. 

Metcalf,  [1903]  2  Ch.  567. 

The  receiver  must  pay  the  mortgagee  not  only  interest 

accruing   after  his  appointment  but  also  arrears  due  at  the 

time  of  the  appointment ;  National  Bank  v.   Kenneij,  [1898] 

I.  E.  197. 

The  receiver  is  for  all  purposes  the  agent  of  the  mortgagor.  Eeceiver  is 
_,,         „  -     .  .  '  agent  to  mort- 

Thereiore,  payments  made  by  him  to  the  mortgagee  are  pay-  gagor. 

ments  by  a  mortgagor  continuing  in  possession.    Jones  v.  Smith, 

1  Ha.  43,  71 ;  Laiv  v.  Glenn,  L.  E.  2  Ch.  634. 

The  mortgagor  or  any  person  claiming  under  him,  e.g.  a 
subsequent  incumbrancer,  may  file  a  bill  against  the  receiver 
alone,  treating  him  as  his  agent,  bound  to  account  for  all  his 
receipts  after  keeping  down  the  interest  due  to  the  mortgagee. 
Kensington  v.  Bouverie,  7  D.  11.  &  G.  134,  157  ;  Jefferys  v. 
DicJcson,  1  Ch.  183. 

Where  the  receiver  is  appointed  by  a  deed  in  which  prior 
incumbrancers  concur,  and  under  which  trusts  are  created  in 
their  favour,  with  an  ultimate  trust  of  the  surplus  for  the 
mortgagor,  the  prior  incumbrancers  are  necessary  parties  to 
any  proceeding  by  a  puisne  incumbrancer  to  have  the  trusts  of 
the  surplus  executed.  Ford  v.  EaclcJiam,  17  B.  485 ;  Jefferys 
v.  Dickson,  1  Ch.  183. 

Where  the  receiver  neglects  to  collect  the  rents,  the 
mortgagor  cannot  distrain  for  them.  Bayley  v.  Went,  51 
L.  T.  764. 

A  receiver  appointed  by  the  parties  is  an  agent,  not  a  Receiver  is 
principal,  and  is  not  personally  liable  on  contracts  entered  into  uabie."^^™^  ^ 
by  him  unless  he  holds  himself  out  as  principal.     Owen  &  Co. 
V.  Gronk,  [1895]  1  Q.  B.  265. 

The  Court  will,  as  a  rule,  where  the  mortgagor  is  a  limited  Receiver  let 
1  .  1     .     1    .  1  1       •  -1     ™t°  posses- 

company  which  IS   being  wound  up,  let  into  possession  the  sion  on  wind- 
receiver  appointed  by  the  mortgagees  under  a  power  in  the  ^°§""P' 
mortgage.     In  re   Henry   Potmd,   Son,   &   Hutcldns,   42    Ch. 
D.  402. 

Where  the  debenture  trust-deed  of  a  company  empowered  When  re- 

,  ....  ceiver  agent 

the  trustees  to  appoint  a  receiver,  with  power  to  carry  on  the  of  mortgagee. 
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company's  business,  and  provided  that  he  should  be  the 
company's  agent,  it  was  held  that  a  receiver  appointed  by 
the  trustees,  although  on  the  winding-up  of  the  company  he 
ceased  to  be  the  agent  of  the  company,  did  not  thereby 
become  agent  for  the  trustees,  and  that  they  were  not  liable 
for  the  price  of  goods  ordered  by  him  in  carrying  on  the 
business.  Gosling  v.  Gashell,  [1897]  A.  0.  575;  Robinson 
Printing  Co.  v.  GUc,  Lim.,  [1905]  2  Ch.  123. 

As  the  Conveyancing  Act,  1881,  does  not  apply  to  debentures 
(see  Blalcer  v.  Herts.  &  Essex  Waterworhs  Co.,  41  Ch.  D.  399, 
406),  in  the  absence  of  any  express  provision  that  the  receiver 
shall  be  the  agent  of  the  company,  a  receiver  appointed  by 
debenture  holders  is  the  agent,  not  of  the  company,  but  of  the 
debenture  holders,  and  in  a  winding-up  the  liquidator  cannot 
apply  to  have  such  a  receiver's  remuneration  fixed  by  the 
Court  {In  re  Vimhos,  Lim,  [1900]  1  Ch.  470),  and  the 
debenture  holders  are  liable  for  his  remuneration  (Deyes  v. 
Wood,  [1911]  1  K.  B.  806). 
Change  of  Where  a  receiver  appointed  by  trustees  under  a  power  in  a 

receiver  debenture  trust-deed,  which  provides  that  he  is  to  be  deemed 

*^ssesi?ion  ^^  ^®  *^^  agent  of  the  company,  enters  into  possession  of  the 
company's  premises,  there  is  a  change  of  occupation  within 
sect.  16  of  the  Poor  Eate  Assessment  and  Collection  Act,  1869 
(32  &  33  Vict.  c.  41).  Richards  v.  Overseers  of  Kidderminster, 
[1896]  2  Ch.  212. 

After  the  appointment  of  a  receiver  by  the  mortgagee,  the 
mortgagor  cannot  distrain  without  the  receiver's  authority, 
even  after  the  receiver  has  refused  to  distrain ;  Woolston  v. 
Boss,  [1900]  1  Ch.  788. 
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CHAPTER  XXII. 

THE   POWER   OF   SALE. 

A.  Pledgee's  Power  of  Sale. 

Where  a  time  is  fixed  for  repayment  of  the  loan,  the  pledgee  Power  where 
is  entitled  to  sell  the  article  pledged  after  default,  without  for'^ply^^''' 
giving  notice  to  the  pledgor.    Pothonier  v.  Dawson,  Holt,  N.  P.  ^^'^t- 
383 ;  Pigot  v.  OaUey,  15  C.  B.  N".  S.  701 ;  Donald  v.  SucMmr/, 
L.  E.  1  Q.  B.  585,  604;  France  v.  Clark,  22  Ch.  D.  850;  Jm 
re  Bichardson,  30  Ch.  D.  396,  403;    IJx  parte  Hubhard,  17 
Q.  B.  D.  690,  698 ;  In  re  Morritt,  18  Q.  B.  D.  222 ;  Deverges  v. 
Sandeman,  Glarl  &  Co.,  [1902]  1  Ch.  579. 

Where  no  time  is  fixed  for  repayment  of  the  loan,  the  Power  where 
pledgee  is  entitled  to  sell  the  article  pledged  after  giving  {^"fixST 
the  pledgor  reasonable    notice   of    his    intention   to   do   so. 
Cases,  supra. 

A  month  or  less  may  be  a  reasonable  notice ;  Deverges  v. 
Sandeman,  Clark  &  Co.,  supra. 

If  the  pledgor's  address  is  unknown  so  that  notice  cannot 
be  given  him,  the  Court  will,  in  the  bankruptcy  of  the  pledgee, 
direct  advertisements ;  In  re  Harrison  &  Ingram,  54  W.  R. 
203. 

The  notice  is  probably  not  vitiated  by  the  pledgee  claim- 
ing a  larger  sum  than  is  due  to  him.  Stubhs  v.  Slater,  [1910] 
1  Ch.  632,  640,  criticizing  the  head-note  in  Pigot  v.  Cuhley,  15 
C.  B.  N.  S.  701. 

The  implied  authority  of  the  pledgee  to  sell  may  of  course 
be  varied  by  agreement  between  the  parties. 

A  pledgee  selling  is  trustee  of  the  surplus  proceeds  of  sale 
for  the  pledgor.  Donald  v.  Suckling,  L.  R.  1  Q.  B.  585,  604 ; 
Harper  v.  Godsell,  L.  E.  5  Q.  B.  422,  428. 
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The  pledgee  has  no  right  to  sell  the  goods  pledged  (unless 
by  virtue  of  special  contract  between  himself  and  the  pledgor) 
except  after  default  or  notice.  Langton  t.  Waite,  6  Eq.  165 ; 
Burdich  \.  Sewell,  10  Q.  B.  D.  362,  367;  13  Q.  B.  D.  159, 
162. 
Efiect  of  An  unauthorized  dealing  by  the  pledgee  with  the  article 

unauthorized  n       •       i       i       i  i      ■ 

sale  by  pledged,  e.g.  an  unauthorized  sale,  does  not  revest  the  immediate 

gse.         right  of  possession  in  the  pledgor,  and  therefore  does  not 

enable  him  to  recover  the  article  in  trover  or  detinue.     His 

remedy  is  an  action  for  breach  of  the  contract  of  pledge,  in 

which  he  can  only  recover  the  damages  actually  sustained. 

Johnson  v.  Stem;  15  0.  B.  N.  S.  330 ;  Donald  v.  SucMing,  L.  R. 

1    Q.    B.  585;    Edliday  v.  Holgate,  L.   E.  3  Ex.   299;   see 

MulUner  v.  Florence,  3  Q.  B.  D.  484. 
Pawnbrokers        The  Pawnbrokers  Act,  1872,  regulates  (sects.  19  to  22)  the 
19  to  11  '  ^'  ^^^^  '^^  pledges  within  the  Act,  and  the  rights  of  the  pawner 

in  the  surplus  proceeds  of  the  sale. 

B.  Moetgagee's  Power  of  Sale. 

Mortgages  of         A  mortgagee  of  personal  chattels  of  which  he  has  taken 
chattels.         possession  has,  after  default  in  payment,  and  after  he  has  given 
the  mortgagor  a  reasonable  time  to  pay  the  money  due,  a 
power  of  sale.    Dyson  v.  Morris,  1  Ha.  418,  422 ;  In  re  Morritt, 
18  Q.  B.  D.  222,  233. 
Bills  of  sale.  The  grantee  of  a  bill  of  sale  has  an  implied  power  of  sale 

arising  after  the  expiration  of  the  five  days  mentioned  in  sects 
7  and  13  of  the  Bills  of  Sale  Act,  1882.  In  re  Morritt,  18 
Q.  B.  D.  222 ;   Watlins  v.  Evans,  18  Q.  B.  D.  386. 

The  provisions  of  the  Conveyancing  Act  as  to  sale  do  not 
apply  to  bills  of  sale  under  the  Act  of  1882.  Calvert  v. 
Thomas,  l9  Q.  B.  D.  204. 

An  illegal  sale  of  part  of  the  chattels  secured  does  not 

avoid  the  bill  of  sale  as  to  the  rest.     The  grantor  has  only  a 

remedy  in  damages.     Monson  v.  Milner,  8  T.  L.  R.  447. 

Mortgages  of         A  mortgagee  of  stock  or  shares  is  entitled  to  sell  without 

^^°°^-  °         special  powers.     TucJeer  v.  Wilson,  1  P.  W.  261 ;  5  B.  P.  C. 
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193 ;  Lockwood  v.  Ewer,  2  Atk.  303 ;  Kemp  v.  Westhrooh,  1 
Yes.  S.  278;  Belt.  141. 

If  no  time  is  fixed  for  payment  of  the  mortgage  debt,  the 
mortgagee  having  the  legal  title  to  the  shares  may  sell  after 
the  lapse  of  a  reasonable  time ;  Beverges  v.  Sandeman,  Glarh  & 
Go.,  [1902]  1  Ch.  579. 

A  month's  notice,  or  even  less,  would  be  a  reasonable  time  ; 
ibid.  Sects.  19  and  20  of  the  Conveyancing  Act,  1881,  do  not 
affect  the  implied  power  of  sale,  at  any  rate  in  the  case  of  a 
mortgage  of  shares  not  made  by  deed  ;  ibid. 

The  notice  is  not  vitiated  by  the  mortgagee  claiming  more 
than  is  due ;  Stuhbs  v.  Slater,  [1910]  1  Ch.  632. 

The  Merchant  Shipping  Act,  1894,  provides — 

Sect.  35.  Every  registered  mortgagee  shall  have  power  Mortgages  of 
absolutely  to  dispose  of  the  ship  or  share  in  respect  of  which  **  ^'^^' 
he  is  registered,  and  to  give  effectual  receipts  for  the  purchase 
money ;  but  where  there  are  more  persons  than  one  registered 
as  mortgagees  of  the  same  ship  or  share,  a  subsequent  mort- 
gagee shall  not,  except  under  the  order  of  a  court  of  competent 
jurisdiction,  sell  the  ship  or  share,  without  the  concurrence  of 
every  prior  mortgagee. 

The  Conveyancing  Act,  1881,  gives  a  mortgagee,  under  a  power  of  sale 
mortgage  made  by  deed  after  the  31st  of  December,  1881,  so  ^)^^^^  '^'^ , 

°   °  •'  .  J  )         Conveyancing 

far  as  a  contrary  intention  is  not  expressed  therein,  power,  -^^t,  1881. 
when  the  mortgage  money  has  become  due,  to  sell,  or  to  concur 
with  any  other  person  in  selling,  the  mortgaged  property  or 
any  part  thereof,  either  subject  to  prior  charges  or  not,  and 
either  together  or  in  lots,  by  public  auction  or  by  private  con- 
tract, subject  to  such  conditions  respecting  title,  or  evidence 
of  title,  or  other  matter,  as  he  (the  mortgagee)  thinks  fit,  with 
power  to  vary  any  contract  for  sale,  and  to  buy  in  at  an  auction, 
or  to  rescind  any  contract  for  sale,  and  to  re-sell,  without  being 
answerable  for  any  loss  occasioned  thereby  [sect.  19,  (1),  (i.)]. 

The  power  of  sale  conferred  by  the  Act  does  not  affect  the 
right  of  foreclosure  [sect.  21,  (5)]. 

Under  this  power,  a  mortgagee  of  land  on  which  there  are 
fixtures  cannot  sell  the  fixtures  apart  from  the  land.     In  re 
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Yates,  38  Ch.  D.  ]  12 ;    Brooks  v.  BrooJcs,  [1894]  2  Ch.  600 ; 

see  Ex  parte  Barclay,  9  Ch.  576. 

Conveyancing       A  power  is  given,  by  sect.  44  of  the  Conveyancing  Act, 

s.  44.      '       1881,  to  a  person  entitled  to  an  annual  sum  charged  on  land 

or  its  income  to  demise  the  land  charged  to  a  trustee  for  a 

term  upon  trust  to  raise  the  annual  sum  and  all  arrears  by 

mortgage,  sale,  or  demise  of  the  land  charged  or  any  part 

thereof. 

Sale  of  land  By  the  Trustees  Act,  1893,  as  amended  by  57  Yict.  c.  10, 

and  minerals  o      i       /^  i       •         t 

separately,  sect,  d,  the  Court  may  authorize  donees  of  powers  of  sale  of 
land,  unless  expressly  forbidden,  to  sell  the  land  without  the 
minerals,  or  minerals  apart  from  the  land. 

This  provision  applies  to  mortgagees.  In  re  Beaumont's 
Mortgage  Trusts,  12  Eq.  86  ;  In  re  Wilkinsons  Mortgaged  Estates, 
13  Eq.  634 ;  In  re  Hirst's  Mortgage,  45  Ch.  D.  263. 

These  sections  reproduce  sect.  2  of  the  repealed  Act,  25  & 
26  Vict.  c.  108. 

The  power  of  sale  given  by  the  Conveyancing  Act,  1881, 
does  not  apply  to  debentures  of  a  company  under  the  Com- 
panies Acts.     Blaker  v.  Herts  &  Essex  Waterworks  Co.,  41  Ch. 
D.  399. 
Who  may  The  power  of  sale  conferred  by  the  Conveyancing  Act  may 

power  of  sale,  be  exercised  by  any  person  for  the  time  being  entitled  to 
receive  and  give  a  discharge  for  the  mortgage  money  [sect. 
21,(4)]. 

But  this  sub-section  does  not  authorize  a  sale  by  the 
mortgagee's  agent  not  expressly  authorized  to  sell  property 
held  by  the  principal  as  mortgagee ;  In  re  Dotvson  cO  Jenkins, 
[1904]  2Ch.  219. 

An  express  power  cannot  be  exercised  by  the  mortgagee's 
assigns  if  it  is  limited  in  terms  to  the  original  mortgagee ; 
Bradford  v.  Belfield,  2  Sim.  264 ;  In  re  Rumney  &  Smith,  [1897] 
2  Ch.  351.  Compare  trustees'  powers,  In  re  Crunden  &  Meux, 
[1909]  1  Ch.  691. 

Where  the  power  of  sale  was,  in  a  mortgage  in  fee,  given  to 
the  mortgagee,  his  heirs,  executors,  administrators,  or  assigns, 
it  was  held   that   the   administrator   of  a   transferee  of  the 
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mortgage,  with  the  concurrence  of  a  trustee  to  whom  the  heir 
of  the  transferee  had  conveyed  the  legal  estate  in  trust  for  the 
administrator,  could  exercise  the  power.  Saloway  v.  Siraiv- 
Iridge,  1  K.  &  J.  371 ;  TD.M.&G.  594. 

Where  a  mortgage  conveys  the  legal  fee  to  the  mortgagees, 
and  contains  a  declaration  that  the  loan  is  made  out  of  moneys 
belonging  to  them  on  a  joint  account,  the  survivor  can  sell. 
Hind  V.  Poole,  1  K.  &  J.  383. 

As  to  the  power  of  sale,  where  the  mortgagee  is  lunatic,  see 
the  Lunacy  Act,  1890,  sects.  135,  136. 

As  to  the  exercise  of  a  power  of  sale  vested  in  an  un- 
incorporated building  society  which  is  being  wound  up,  see 
In  re  Ebsworth  &  Tidy's  Contract,  42  Ch.  D.  23. 

Where  the  power  of  sale  in  a  mortgage  is  made  exercisable 
by  the  mortgagees  nominatim,  the  fact  that  they  are  partners 
does  not  give  one  of  them  an  implied  authority  to  sell  on 
behalf  of  all.     Warr  v.  Jones,  24  W.  E.  695. 

The  Conveyancing  Act,  1881,  provides — 

Sect.  21,  (1).  A  mortgagee  exercising  the  power  of  sale  What  the 

_  mortgagee 

conferred  by  this  Act  shall  have  power,  by  deed,  to  convey  can  convey, 
the  property  sold,  for  such  estate  and  interest  therein  as  is  the 
subject  of  the  mortgage,  freed  from  all  estates,  interests,  and 
rights  to  which  the  mortgage  has  priority,  but  subject  to  all 
estates,  interests,  and  rights  which  have  priority  to  the  mort- 
gage ;  except  that,  in  the  case  of  copyhold  or  customary  land, 
the  legal  right  to  admittance  shall  not  pass  by  a  deed  under 
this  section  unless  the  deed  is  sufficient  otherwise  by  law,  or  is 
sufficient  by  custom,  in  that  behalf. 

Sale  by  a  mortgagee  under  a  power  of  sale  defeats  the 
rights  of  all  subsequent  incumbrancers  against  the  mortgaged 
property.  Their  only  remedy  is  against  the  surplus  moneys 
in  the  hands  of  the  vendor.  8.  U.  By.  Co.  v.  Jortin,  6  H.  L.  0. 
425,  435. 

An  equitable  mortgagee  by  deed  cannot  under  this  section 
convey  the  legal  estate.  In  re  Hodson  &  Howes'  Contract,  35 
Ch.  D.  668. 

The  Trustees  and  Mortgagees  Act,  1860  (23  &  24  Vict.  c.  Lord 
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Canworth's 
Act,  s.  15. 


When  the 
power  comes 
into  opera- 
tion. 


145),  provides  (sect.  15)  that  the  person  exercising  the  power 
of  sale  thereby  conferred  shall  have  power  by  deed  to  convey 
or  assign  to  and  vest  in  the  purchaser  the  property  sold,  for 
all  the  estate  and  interest  therein,  which  the  person  who 
created  the  charge  had  power  to  dispose  of,  except  that  in 
the  case  of  copyhold  hereditaments  the  beneficial  interest 
only  shall  be  conveyed  to  and  vested  in  the  purchaser  by  such 
deed. 

Under  this  section  an  equitable  mortgagee  by  deed  of  lease- 
holds by  way  of  underlease  can  sell  the  nominal  reversion,  and 
an  equitable  mortgagee  in  fee  by  deed  can  sell  the  dry  legal 
estate.  Hiatt  v.  Hillman,  19  W.  E.  694 ;  In  re  Solomon  & 
Meagher  s  Contract,  40  Oh.  D.  508. 

The  repeal  of  this  section  by  the  Conveyancing  Act,  1881, 
sect.  71,  does  not  affect  the  operation  of  a  power  of  sale 
exercised  after  the  commencement  of  the  Act,  but  arising 
under  an  instrument  made  before  it.  J»_  re  Solomon  & 
Meagher's  Contract,  supra. 

The  Conveyancing  Act,  1881,  provides — 

Sect.  20.  A  mortgagee  shall  not  exercise  the  power  of  sale 
conferred  by  this  Act  unless  and  until — 

(i.)  Notice  requiring  payment  of  the  mortgage  money  has 
been  served  on  the  mortgagor  or  one  of  several  mortgagors, 
and  default  has  been  made  in  payment  of  the  mortgage  money, 
or  of  part  thereof,  for  three  months  after  such  service ;  or 

(ii.)  Some  interest  under  the  mortgage  is  in  arrear  and 
unpaid  for  two  months  after  becoming  due ;  or 

(iii.)  There  has  been  a  breach  of  some  provision  contained 
in  the  mortgage  deed  or  in  this  Act,  and  on  the  part  of  the 
mortgagor,  or  of  some  person  concurring  in  making  the  mt)rt- 
gage,  to  be  observed  or  performed,  other  than  and  besides  a 
covenant  for  payment  of  the  mortgage  money  or  interest 
thereon. 

See  sect.  67  as  to  what  is  a  sufficient  notice  under  the  Act. 

As  to  the  effect  of  a  mortgage  to  a  bank  by  a  customer 
providing  that  the  power  of  sale  should  be  exercisable  if 
default  should  be  made  for  one  month  after  the  customer's 
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account  current  had  been  closed,  see  Berry  v.  Halifax  Com- 
mercial Bank,  [1901]  1  Oh.  188. 

Where  a  solicitor  takes  a  mortgage  from  his  client,  and  Power  of  sale 
wishes  to  insert  a  power  of  sale  on  unusual  terms,  he  mus^  to  solicitor 
explain  to  his  client  how  far  these  terms  differ  from  the  terms  ^°^  s^s^^- 
on  which  a  power  of  sale  is  usually  made  exercisable.     Ooolc- 
hurn  Y.  Edwards,  18  Ch.  D.  449. 

If,  without  such  explanation,  he  gives  himself  a  power  of 
sale  on  unusual  terms,  which  he  afterwards  exercises,  he  is 
liable  in  damages  to  his  client  for  the  loss  sustained  by  the 
wrongful  sale.     Gocltburn  v.  Edwards,  18  Ch.  D.  449. 

A  power  of  sale  in  a  first  mortgage  was,  before  the  Act, 
usually  made  exercisable  only  after  six  months'  default  in 
payment  after  notice,  or  after  some  interest  is  three  months 
in  arrear.     Coekhurn  v.  Edwards,  18  Ch.  D.  449. 

A  more  stringent  power  of  sale  may  perhaps  be  properly 
inserted  in  a  second  mortgage.  Gochlurn  v.  Edwards,  18  Ch. 
D.  449,  456 ;  see,  however,  Thorpe  v.  Gartside,  2  Y.  &  C. 
730  ;  Ashworth  v.  Mounsey,  9  Ex.  175,  188. 

The  rule  in  Oookhurn  v.  Edwards  is  confined  to  ordinary 
mortgage  transactions.  It  does  not  apply  where  the  solicitor 
takes  a  security  for  a  debt  due  and  payable  to  him  by  the 
client,  which  the  client  is  unable  to  pay,  or  where  the  property 
is  of  a  nature  which  may  require  immediate  realization,  e.g. 
an  interest  in  a  railway  subject  to  a  heavy  debenture  debt. 
Pooleys  Trustee  v.  Whetham,  33  Ch.  D.  111. 

As  to  the  exercise  of  the  power  of  sale  by  a  solicitor  mort- 
gagee, see  Oraddoch  v.  Bogers,  53  L.  J.  Ch.  968. 

A  notice  requiring  payment  at  the  expiration  of  three  Form  of 
months  from  the  date  of  the  notice  is  a  good  notice  under 
sect.  20  of  the  Conveyancing  Act,  1881 ;  and  the  three  months' 
default  in  payment  begins  to  run  from  the  service  of  the  notice, 
not  from  the  date  fixed  by  the  notice  for  payment.  Barker  v. 
BUngworth,  [1908]  2  Ch.  20. 

A  notice  demanding  too  much  principal  is  not  necessarily 
bad  in  the  case  of  a  mortgage  of  shares.  Stuhbs  v.  Slater, 
[1910]  1  Ch.  632. 
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Notice  to  Under   a  provision  requirine;  notice  to  be  sriven    to  the 

pmsne  mort-  .  n       ^ 

gagee.  mortgagor  or    his    assigns,   a    second   mortgagee,   of  whose 

security  the  first  mortgagee  has  notice,  is  entitled  to  receive 

notice,  and  may  recover  damages  from  him  for  exercising  the 

power  of  sale  without  notice  to  him.     Roole  v.  Smith,  17  Ch. 

D.  434. 

As  to  notice  to  a  second  mortgagee,  see  Toner  v.  Buxton,  5 

T.  L.  B.  7. 
Provisos  re-  A  sale  under  a  power  requiring  notice  will  not  be  valid 

notice.  if  there  is  no  person  in  existence  to  whom  notice  can  be  given. 

ParJcinson  v.  Haiibury,  1  Dr.  &  Sm.  143. 

As  to  the  construction  of  provisos  requiring  a  special  form 

of  notice,  see  Metiers  v.  Brown,  33  L.  J.  Ch.  97 ;  9  Jur.  N. 

S.  958 ;  Sehvijn  v.  Garfit,  38  Ch.  D.  273. 

A  proviso  requiring  notice  to   be  given   to  the   heir  is 

satisfied  by  notice  to  his  guardian,  if  he  is  an  infant.     Tracey 

V.  Lawrence,  2  Drew.  403. 
Withdrawal  A  mortgagee  who  has  given  notice  calling  in  the  principal 

does  not  by  receiving  interest  withdraw  his  notice. 

Waiver  by  Waiver  of  notice  is  consent  to  dispense  with  notice.    Delav 

mortgagor  of   .  .  .         .  .  .  •' 

notice.  is  not  waiver.     Inaction  is   not  waiver,   although  it  may  be 

evidence  of  waiver.      Selwijn  v.  Garfit,  38  Oh.  D.  273,  284; 

In  re  Thompson  &  Holt,  44  Ch.  D.  492,  500. 

A  mortgagor  cannot  waive  notice  as  against  assignees  from 
him  of  the  equity  of  redemption.  Forster  v.  Hogga/rt,  15  Q. 
B.  155 ;  Sehvijn  v.  Garfit,  38  Ch.  D.  273. 

Where  a  mortgagee  had  a  power  of  sale  if  default  was 
made  for  seven  days  after  notice  requiring  payment,  and  the 
mortgagee,  on  the  sixth  day  after  giving  notice,  took  a  bill 
from  the  mortgagor,  which  was  dishonoured,  it  was  held  that 
the  running  of  the  notice  revived  on  the  dishonour.  Wood  v. 
Murton,  47  L.  J.  Q.  B.  191. 

Specific  performance  can  be  enforced  against  a  purchaser 
where  a  vendor  is  able  to  show  a  good  title  in  himself  before 
the  day  fixed  for  completion.  Therefore,  specific  performance 
will  be  enforced  of  a  contract  to  purcliase  from  mortgagees 
under  a  power  of  sale,  although  notice  required  by  the  power 
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has  not  been  given,  if  the  persons  to  whom  notice  should 
have  been  given  concur  in  the  conveyance.  In  re  Thompson 
&  Bolt,  44  C.  H.  D.  492  ;  see  Forster  v.  Hoggart,  15  Q.  B.  155. 
A  sale  is  good,  though  the  contract  to  sell  was  entered 
into  before  the  power  became  exercisable,  if  it  was  not  carried 
into  execution  until  the  power  became  exercisable.  Farrar 
V.  Farrars,  Limited,  40  Ch.  D.  395  ;  see  Major  v.  Ward,  5 
Ha.  598. 

1.  A  mortgagee  with  a  power  of  sale  cannot  sell  to  him-  Mortgagee 

,.,,  .,,  r-       -I  ■         1  f  cannot  sell  to 

self,  either  alone  or  with  others,  nor  to  a  trustee  lor  himseli.  himself, 
Bownes  v.  Grazeh'oolc,  3  Bier.  200 ;  Robertson  v.  Norris,  1  Giff. 
421 ;  4  Jur.  IST.  S.  155,  443 ;  Nationcd  Bank  of  Australasia  v. 
United  Hand-in-Hand  Go,  4  App.  Ca,  391,  404;  Henderson  v. 
Astwood,  [1894]  A.  0.  150. 

"A  sale  by  a  person  to  himself  is  no  sale  at  all,  and  a 
power  of  sale  does  not  authorize  the  donee  of  the  power  to 
take  the  property  subject  to  it  at  a  price  fixed  by  himself,  even 
although  such  price  be  the  full  value  of  the  property.  Such 
a  transaction  is  not  an  exercise  of  the  power,  and  the  inter- 
position of  a  trustee,  although  it  gets  over  the  difficulty  so 
far  as  form  is  concerned,  does  not  affect  the  substance  of  the 
transaction."  Per  Curiam  in  Farrar  v.  Farrars,  Limited,  40 
Ch.  D.  395,  409. 

2.  A  mortgagee  cannot  sell  to  any  one  employed  by  him  or  to  agent 
to  conduct  the  sale.  Whitcomb  v.  Minchin,  5  Madd.  91 ;  Orme  sale.  ° 
V.  Wright,  3  Jur.  19 ;  In  re  Bloye's  Trust,  1  Mac.  &  Gr.  488, 

494 ;  Lawrance  v.  Galsivorthy,  3  Jur.  N.  S.  1049 ;  Martinson 
V.  Clowes,  21  Ch.  D.  857. 

There  are  dicta  in  the  case  of  Nutt  v.  Fasten,  [1899]  1  Ch. 
873,  which  question  the  right  of  a  mortgagor  to  upset  a  sale 
by  the  mortgagee  to  his  solicitor  conducting  the  sale.  But 
that  case  was  decided  on  the  ground  of  the  laches  of  the  mort- 
gagor; on  appeal,  [1900]  1  Oh.  29.  It  would  seem  that  if 
the  solicitor  was  not  acting  as  solicitor  in  the  matter  of  the 
sale  the  sale  to  him  would  be  good ;  Per  Cozens-Hardy,  J., 
[1899]  1  Ch.  878. 

A  sale  by  a  friendly  society  to  a  member  of  the  committee 
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may  pur- 
chase, 


or  one  of 
several  co- 
mortgagors. 


Mortgagee 
not  trustee 
the  power. 


of 


whose  duty  it  is  to  realize  the  society's  mortgage  securities  is 
invalid ;  Hodson  v.  Beane,  [1903]  '1  Ch.  617. 

3.  A  sale  by  a  mortgagee  to  a  corporation  of  which  he  is 
a  member  is  not,  on  that  account  alone,  voidable  by  the  mort- 
gagor.    Farrar  v.  Furrars,  Limited,  40  Ch.  D.  395. 

But  where  the  company  is  promoted  by  the  mortgagee,  and 
he  is  its  solicitor,  and  a  substantial  shareholder  in  it,  the 
burden  is  thrown  upon  those  who  sustain  the  sale  of  proving 
that  it  was  made  lona  fide  and  not  at  an  undervalue.  Farrar 
V.  Farrars,  Limited,  40  Ch.  J3.  395. 

4.  A  puisne  mortgagee,  whether  his  mortgage  take  the  form 
of  a  trust  for  sale  or  not,  may  purchase  from  a  first  mortgagee 
selling  under  his  power  of  sale.  Parkinson  v.  Hanhury,  1  Dr. 
&  Sm.  143  ;  2  D.  J.  &  S.  450  ;  KirJcwood  v.  Thompson,  2  H.  & 
M.  392  ;  2  D.  J.  &  S.  613. 

5.  A  sale  to  one  of  several  co-mortgagors,  tenants  in  common 
of  the  mortgaged  property,  is  valid,  although  the  sale  is  made 
for  principal,  interest,  and  costs,  and  without  the  consent  of 
the  other  co-mortgagors.  Kennedy  v.  De  Trafford,  [1896]  1 
Ch.  762. 

"  A  mortgagee  with  a  power  of  sale,  though  often  called  a 
trustee,  is  in  a  very  different  position  from  a  trustee  for  sale. 
A  mortgagee  is  under  obligations  to  the  mortgagor,  but  he 
has  rights  of  his  own  which  he  is  entitled  to  exercise  adversely 
to  the  mortgagor.  A  trustee  for  sale  has  no  business  to  place 
himself  in  such  a  position  as  to  give  rise  to  a  conflict  of 
interest  and  duty.  But  every  mortgage  confers  upon  the 
mortgagee  the  right  to  realize  his  security  and  to  find  a 
purchaser  if  he  can,  and  if  in  exercise  of  his  power  he  acts 
hona  fide,  and  takes  reasonable  precautious  to  obtain  a  proper 
price,  the  mortgagor  has  no  redress,  even  although  more  might 
have  been  obtained  for  the  property  if  the  sale  had  been 
postponed."  Per  Curiam  in  Farrar  v.  Farrars,  Limited,  40 
Ch.  D.  395,  410 ;  see  also  Cliolmonddey  v.  Glinton,  9  J.  &  \\L 
1,  182  ;  Matthie  v.  Edwards,  2  Coll.  465  ;  10  Jur,  347  ;  S.  C.  on 
appeal  Jones  v.  Matthie,  11  Ju.r.  504;  Lavey  v.  Durrani,  1  De 
G.  &  Jo.  535  ;  Marriott  v.  Anchor  Revemionary  Co.,  3  D.  F.  & 
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J.  177,  190 ;  Warner  v.  Jacob,  20  Oh.  D.  220 ;  l>lasli  v.  Eads, 

25  Sol.  Jo.  95  ;  Golson  v.    Williams,  61  L.  T.  71 ;  Kennedy  v. 

De  Trafford,  [1897]  A.  C.  180 ;  i^«e/c?  v.  Bebenture  Corporation, 

12  T.  L.  E.  416. 

But  the  sale  to  be  valid  must  be  bona  fide.     A  sale  made,  Sale  must  be 

bond  fide. 
not  for  the  purpose  of  recovering  the  mortgage  debt,  but  for 

some  indirect  purpose,  will  be  set  aside.     Robertson  v.  Norris, 

1  Giff.  421;  JenMis  v.  Jones,  2  Jiff.  99;  6  Jur.  K  S.  391; 

Fooleys    Trustee  v.    Whetliam,   33  Gh.  D.  Ill ;  see,  however, 

as  to  the  limitations  of  this  doctrine,  fer  Jessel,  M.E.,  in  Nasli 

V.  Eads,  25  Sol.  Jo.  95. 

The  mortgagor  who  seeks  to  set  aside  a  sale  by  the 
mortgagee  must  act  promptly.  Where  the  mortgagee  sold  a 
reversion  in  1888  and  the  mortgagor  took  no  steps  to  impeach 
the  sale  until  1897  after  the  reversion  had  fallen  into  posses- 
sion, his  action  was  dismissed  on  the  ground  of  laches  ;  Nutt  v. 
Easton,  [1900]  1  Oh.  29. 

The  mere  fact  that    a    larger  amount   might   have   been  Sale  at 

.  „    ,  ,      ,         .       ,    .  undervalue. 

obtamed  for  the  property  it  the  mortgagee  had  waited  is  not 
sufficient  to  entitle  the  mortgagor  to  set  aside  the  sale.  But 
if  a  larger  amount  might  have  been  obtained  at  the  time  of 
sale,  the  sale  is  fraudulent  as  against  the  mortgagor. 

A  contract  to  sell  at  a  future  time  at  a  price  fixed  by  the 
contract  does  not  of  itself  invalidate  the  sale,  although,  if  the 
value  of  the  property  has  risen  in  the  mean  time  the  mortgagee 
is  perhaps  chargeable  on  the  footing  of  wilful  default.  Major  v. 
Ward,  5  Ha.  598 ;  Farrar  v.  Farrars,  Limited,  40  Oh.  D.  395. 

A   sale  under  depreciatory  conditions  may   be   set   aside  Sale  under 

depreciatory 

by  the  mortgagor.  conditions. 

A  power,  entitling  the  vendor  to  rescind  the  sale  in  case 
an  objection  or  requisition  is  made  which  he  is  unwilling  or 
unable  to  comply  with,  is  not  depreciatory  in  this  sense. 
Faulkner  v.  Equitable  Reversionary  Interest  Society,  28  L.  J. 
Ch.  132 ;  4  Drew.  352 ;  see  Eobson  v.  Bell,  2  B.  17. 

As  to  the  mortgagee's  responsibility  for  loss  occasioned  by 
the  auctioneer's  blunder  in  misdescribing  the  property,  see 
below,  pp.  407,  408. 
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Part  of  pur-  A  mortffaQ'ee  with  a  power  of  sale  is  at  liberty  to  effect  a 

chase-money        i         r.         • 

may  be  left  on  sale,  Of  which  One  of  the  terms  shall  be  that  even  a  consider- 
01  gage.  g^i^jg  portion  of  the  purchase-money  shall  be  allowed  to  remain 
on  mortgage  of  the  property,  that  mortgage  being,  as  between 
the  mortgagee  and  the  mortgagor,  at  the  mortgagee's  risk, 
that  is,  he  charging  himself  with  the  whole  amount  of  the 
purchase -money  in  account  with  the  mortgagor.  Davey  v. 
Durrani,  1  De  Gr.  &  Jo.  535 ;  Thurlow  v.  Mackeson,  L.  K.  4  Q. 
B.  97 ;  Bettijes  v.  Maynarcl,  30  W.  E.  793 ;  31  W.  K.  461 ; 
Farrar  v.  Farrars,  Limited,  40  Ch.  D.  395. 
Pirst  and  First  and  second  mortgagees  mav  join  in  a  sale,  and  each 

second  mort-  .  -  •    ^    p       j.i  '  j.-  i-  t. 

gagees  may     may  give  a  good  receipt  lor  the  portion  ot  purchase-money 
join  in  sale,    p^-^j  j^-^^     WGaroglier  v.  ^niieldon,  34  B.  107. 
Mortgagees  A  mortgagee  with  a  power  of  sale  may  lawfully  join  with 

properties       the  owiier  or  mortgagee  of  another  property  in  selling  the  two 
together,  if  a  higher  price  can  thus  be  obtained.      Siatt  v. 
Hillman,  25  L.  T.  55;  In  re  Cooper  &  Aliens  Oontraot  for 
Sale  to  Harlech,  4  Ch.  D.  802. 
Mortgagee  is         When  a  mortgagee  sells  and  has  a  balance  in  his  hands,  he 
plus  proceeds  is  a  trustee  for  the  balance  for  the  persons  beneficially  interested. 
°f  ^^i'^-  Matthison  v.  Clarke,  3  Drew.  3 ;  In  re  Bell,  34  Ch.  D.  462 ; 

Charles  v.  Jones,  35  Ch.  D.  544 ;  Magnus  v.  Queensland  National 
Bank,  36  Ch.  D.  25  ;  37  Ch.  D.  466 ;  Thome  v.  Heard,  [1895] 
A.  C.  495. 

As  to  the  liability  of  a  jobber  on  the  Stock  Exchange  to 
account    for    the  surplus  proceeds    of   sale    to    the    outside 
principal   of  a  stockbroker  who   pledged   certificates   to  the 
jobber,  see  Ponsolle  v.  Webber,  [1908]  1  Ch.  25  i. 
The  Conveyancing  Act  provides — 
Application  Sect.  21,  (3).  The  money  which  is  received  by  the  mortgagee, 

of  saie"''^  arising  from  the  sale,  after  discharge  of  prior  incumbrances 
to  which  the  sale  is  not  made  subject,  if  any,  or  after  payment 
into  Court  under  this  Act  of  a  sum  to  meet  any  prior  incum- 
brance, shall  be  held  by  him  in  trust  to  be  applied  by  him, 
first,  in  payment  of  all  costs,  charges,  and  expenses,  properly 
incurred  by  him,  as  incident  to  the  sale  or  any  attempted  sale, 
or   otherwise  ;  and,   secondly,  in   discharge    of   the  mortgage 
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money,  interest,  and  costs,  and  other  money,  if  any,  due  under 
the  mortgage  ;  and  the  residue  of  the  money  so  received  shall 
be  paid  to  the  person  entitled  to  the  mortgaged  property, 
or  authorized  to  give  receipts  for  the  proceeds  of  the  sale 
thereof. 

Where  the  mortgage  deed  contains  a  trust  of  the  surplus  When  mort- 
proceeds  of  sale  for  the  mortgagor,  his  heirs,  or  assigns,  the  prfgg  truSee. 
mortgagee  is  an  express  trustee  of  such  surplus  proceeds  for 
the  persons  interested  in  the  equity  of  redemption.    In  re  Bell, 
34  Ch.  D.  462  ;  Thome  v.  Eeard,  [1895]  A.  C.  495. 

Where  the  mortgage  is  by  way  of  a  conveyance  on  trust 
to  sell,  the  mortgagee  is  an  express  trustee  of  the  surplus 
proceeds,  although  not  of  the  power  of  sale.  Locking  v.  Parker, 
8  Oh.  30. 

A  mortgagee  incurs  no  liability  to  puisne  incumbrancers 
without  reference  to  whose  claims  he  distributes  the  surplus 
proceeds  of  sale,  if  he  has  no  notice  of  their  claims  at  the  time 
of  distribution.  West  London  Commercial  Bank  v.  Reliance 
Building  Society,  29  Ch.  D.  954 ;  Thome  v.  Heard,  [1895]  A.  0. 
495,  500,  505. 

Where  there  is  no  ex;press  trust,  he  is  a  constructive  trustee  When 
of  such  surplus  proceeds.     Banner  v.  Berridge,  18  Ch.  D.  254  ;  constmctive 
Charles  v.  Jones,  35  Ch.  D.  544.  *^'"^'^«- 

He  may  become  an  express  trustee,  although  no  express 
trust  of  the  surplus  proceeds  has  been  created,  for  a  puisne 
mortgagee  by  arrangement  with  whom  the  sale  is  effected. 
Tanner  v.  Heard,  23  B.  555,  explained  in  Banner  v.  Berridge, 
18  Ch.  D.  254. 

The  rule  that  a  mortgagee  is  entitled  to  his  costs  by 
contract  does  not  apply  to  an  action  for  an  account  of  surplus 
proceeds  of  sale  ;  Williams  v.  Jones,  55  Sol.  J.  500. 

The  mortsraffee's  solicitor  who  receives  the  purchase-moneys  LiaWlity  of 

T,  ^,      mortgagee's 

is  a  trustee  of  them  for  the  mortgagee.     Li  re  Bell,  34  Ch.  agent. 
D.  462. 

As  to  the  liability  of  the  mortgagee's  agent  in  respect  of  the 
surplus  proceeds  to  persons  for  whom  the  mortgagee  is  a  trustee 
of  such  proceeds,  and  as  to  the  mode  of  enforcing  this  liability. 
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see  Robertson  v.  Armstrong,  28  B.  123 ;  Soar  v.  AsliweU,  [1893] 

2  Q.  B.  390,  398,  403. 

Liability  of  AVhere,  on  a  sale  by  the  mortgagor,  with  the  concurrence 

where  mort-   of  ^^^  mortgagee,  a  deposit  is  paid  to  the  vendor's  agent,  and 

with'^Ms^^      is  lost,  the  mortgagee  is  bound  to  give  credit  for  the  amount 

ooncurrenoe.  in  account  with  the  purchasers  {a),  but  not  in  account  with  the 

mortgagor  (h).     (a)  Rome  v.  May,  18  B.   613  ;    (b)  Barrow  v. 

White,  2  J.  &  H.  580. 

Where,  on  a  sale  by  the  mortgagor,  the  first  mortgagee,  with 
notice  of  a  second  mortgage,  joins  in  conveying  the  property 
to  a  purchaser  free  from  incumbrances,  and  allows  the  mort- 
gagor to  receive  the  balance  of  the  purchase-money,  after 
satisfying  the  first  mortgage,  he  is  liable  to  that  extent  to  the 
puisne  mortgagee.  West  London  Commercial  Bank  v.  Reliance 
Permanent  Building  Society,  29  Oh.  Div.  954. 

Where  the  grantee  of  a  bill  of  sale  securing  principal  and 
interest  payable  by  equal  monthly  instalments  was  authorized 
by  the  grantor  to  sell  and  retain  the  amount  for  which  the 
grantor  was  "  liable,"  it  was  held  that  on  sale  interest  ceased 
to  run,  and  the  grantee  was  only  entitled  to  retain  out  of  the 
proceeds  unpaid  principal  and  interest  to  date ;  West  v.  Bip- 
rose,  [1900]  1  Ch.  337. 

Where  the  mortgagor  becomes  a  lunatic  after  the  mort- 
gage and  before  the  sale,  the  surplus  proceeds  of  sale  are 
personal  property,  notwithstanding  a  trust  thereof  in  the 
mortgage  for  the  mortgagor  and  his  heirs ;  In  re  Grange, 
[1907]  2  Ch.  20. 

The  Conveyancing  Act  provides — 
Protection  of  Sect.  21  (2).  Where  a  conveyance  is  made  in  professed 
puroliaser.  exercise  of  the  power  of  sale  conferred  by  this  Act,  the  title 
of  the  purchaser  shall  not  be  impeachable  on  the  ground  that 
no  case  had  arisen  to  authorize  the  sale,  or  that  due  notice 
was  not  given,  or  that  the  power  was  otherwise  improperly  or 
irregularly  exercised ;  but  any  person  damnified  by  an  un- 
authorized or  improper  or  irregular  exercise  of  the  power  shall 
have  his  remedy  in  damages  against  the  person  exercising  the 
power. 
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Sect.  22  (1)  makes  tke  receipt  in  writing  of  the  mortgagee 
a  discharge  for  any  money  arising  under  the  power  of  sale 
conferred  by  the  Act.     See  also  sect.  61  (1). 

Sect.  21  (2)  of  the  Conveyancing  Act,  and  similar  provi- 
sions in  mortgage  deeds,  do  not  relieve  purchasers  who  have 
notice  of  an  irregularity  or  impropriety  in  the  sale.  Parkin- 
son V.  Hanbury,  1  Dr.  &  Sm.  143  ;  JenJdns  v.  Jones,  2  Giff.  99  ; 
Selwyn  v.  Garfit,  38  Ch.  D.  273 ;  Bailey  v.  Barnes,  [1894]  1 
Ch.  25. 

A  lo7id  fide  purchaser  without  notice  may  get  a  good  title 
from  a  mortgagee  selling  under  his  power,  although  a  fore- 
closure order  nisi  has  been  made  and  the  mortgagee  has  not 
obtained  the  leave  of  the  Court  to  sell ;  Stevens  v.  Theatres, 
Lim.,  [1903]  1  Ch.  857. 

The  protection  does  not  apply  until  the  sale  has  been 
carried  out  by  conveyance.  Consequently  the  purchaser  may 
inquire  whether  the  vendor  was  in  a  position  to  exercise  the 
power,  and  may  prove  aliunde  in  the  vendor's  action  for  specific 
performance  that  the  power  was  improperly  exercised ;  Life 
Interest  and  Beversionary  Corp.  v.  Hand-in-Hand  Society,  [1898] 
2  Ch.  230. 

A  proviso  protecting  a  iond  fide  purchaser  under  a  sale  Purchaser 

-,  ,       .  '  „    ,,  ,     -,1      protected, 

purporting  to  be  made  m  pursuance  ot  the  power,  notwith-  though 
standing  any  impropriety  or  irregularity  whatsoever  in  the  onVortgage 
sale,  protects  a  purchaser   although   the  mortgage  has  been 
paid  off.     BicJcer  v.  Angerstein,  3  Ch.  D.  600. 

A  purchaser  is  perhaps  entitled  to  assume  omnia  rite  esse  Purchaser 
acta,  and  therefore  he  may  be  protected  although  he  knows  omnia  rite 
that  the  requisite  notice  has  not  been  given,  if  the  mortgagor  "'''^  ""  "" 
was  in  a  condition  to  waive  such  notice.     Selivyn  v.  Garfit,  38 
Ch.  D.  273,  285. 

Where  a  mortgagee  with  a  power  of  sale  joins  with  the 
owner  or  mortgagee  of  another  property  in  selling  the  two 
together,  the  purchase-money  must  be  apportioned  before  the 
completion  of  the  sale,  but  a  purchaser  is  not  bound  to  ascer- 
tain whether  the  apportionment  was  rightly  made.  In  re 
Cooper  and  Allen's  Contract  for  Sale  to  Harlech,  4  Ch.  802. 
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Purchase  by  One  of  several  co-mortgagors  may  buy  the  mortgaged  pro- 

perty  for  his  own  benefit  on  a  sale  under  the  power,  although 

he  has  received  the  rents  as  agent  for  his  co-mortgagors,  and 

he  is  not  obliged  to  account  to  them  for  a  profit  made  by  him 

out  of  the  transaction.     Kennedy  v.  Be  Trafford,  [1896]  1  Ch. 

762. 

Purchaser  of         Where  a  mortgagor,  registered  with  an  indefeasible  title 

tered  mder    '■™<ier  the  Land  Registry  Act,  1862  (25  &  26  Vict.  c.  53),  made 

Land  three  successive  mortgages,  all  of  which  were  entered  on  the 

Registry  °   ^ 

Act,  1862.       register  of  incumbrances,  and  the  first  mortgagee  sold  under  his 

power  of  sale,  it  was  held  that  the  purchaser  was  entitled  to 
be  registered  with  an  indefeasible  title,  though  the  second  and 
third  mortgagees  remained  on  the  register  of  incumbrances. 
In  re  Biehardson,  12  Eq.  398 ;  13  Eq.  142. 

Where  the  owner  of  an  equity  of  redemption  is  entered  on 
the  register  of  estates  with  an  indefeasible  title  subject  to  a 
mortgage,  a  purchaser  from  the  mortgagee  is  entitled,  after 
his  conveyance  has  been  entered  on  the  register,  to  have  the 
property  bought  by  him  and  all  entries  relating  thereto  re- 
moved from  the  register  without  the  mortgagor's  consent.  In 
re  Winter,  15  Eq.  156. 
Mortgagee  A.  sale  by  a  mortgagee  believing  himself  to  be  absolute 

absohitr        owner  may  be  relied  on  by  him  as  a  proper  exercise  of  his 
owner.  power  of  sale  as  mortgagee  ;  Henderson  v.  Astwood,  [1894]  A.  C. 

150  ;  Deverges  v.  Sandeman,  Clark  &  Co.,  [1902]  1  Ch.  579. 
Determina-  A  mortgagee's  power  of  sale  is  not  extinguished  by  an 

ofTal°e  ^°'^'''  ineffectual  attempt  to  exercise.     Henderson  v.  Astwuod,  [1894] 
A.  C.  150,  162. 

A  power  of  sale  is  not  destroyed  or  suspended  by  a  demise 
of  the  mortgaged  property  by  mortgagor  and  mortgagee  to  a 
receiver,  upon  trust,  at  the  request  of  the  mortgagee  during 
the  continuance  of  the  security,  and  at  the  request  of  the 
mortgagor  after  satisfaction  of  the  sums  secured,  to  grant 
leases  of  the  premises  in  such  manner  as  the  person  making 
such  request  should  appoint,  but  to  permit  the  mortgagor  to 
receive  the  rents  until  default  was  made  in  payment  of  the 
mortgage  money  or  interest,  and  upon  trust  after  default  to 
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receive  the  rents  and  apply  them  in  keeping  down  the  interest 
upon  the  mortgage.     King  v.  Ileenan,  3  D.  M.  &  Gr.  890. 

As  to  whether  a  power  of  sale  is  extinguished  on  a  transfer 
of  the  mortgage  or  by  a  sub-mortgage,  see  Young  v.  Roberts, 
15  B.  558 ;  Gruse  v.  Noivell,  2  Jur.  N.  S.  536  ;  Boyd  v.  Petrie, 
7  Ch.  385. 

A  foreclosure  order  nisi  makes  it  improper  for  a  mortgagee 
to  sell  without  the  leave  of  the  Court ;  Stevens  y.  Theatres,  Lim., 
[1908]  1  Ch.  857.  As  to  the  purchaser's  protection,  see  above, 
pp.  252,  253. 
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CHAPTER  XXIII. 

THE   EIGHT   OF   DISTRESS. 

In  cases  not  affected  by  the  Bills  of  Sale  Act,  1878,  a  mort- 
gagee of  land  may,  by  contract  with  the  mortgagor,  acquire  a 
power  of  distress,  either  as  incidental  to  the  relation  of  landlord 
and  tenant,  or  apart  from  that  relation. 

"  A  mortgagor  and  a  mortgagee  have  a  right  to  insert  in  Attornment 
their  mortgage  deed  a  clause  making  the  mortgagor  attorn  mortgagee. 
'  as  tenant  to  the  mortgagee,  and  thus  by  contract  constituting 
the  relation  of  landlord  and  tenant  between  the  two."     Per 
Cotton,  L.J.,  in  Ux  parte  Jackson,  14  Ch.  D.  725,  739. 

"  Sometimes  a  mortgage  deed  is  made  without  any  attorn-  Express 
ment  clause,  but  it  contains  an  express  power  for  the  mort-  distress. 
gagee  to  enter  and  distrain.  Such  a  power  is  not  so  beneficial 
to  the  mortgagee  as  the  power  of  distress,  which  is  by  law 
incident  to  an  attornment  clause.  Under  an  express  power  of 
distress  the  mortgagee  can  only  take  the  mortgagor's  goods  ; 
under  the  implied  power  of  distress  the  mortgagee  can,  as  a 
landlord,  take  any  goods  he  finds  on  the  demised  premises." 
Per  Lindley,  L.J.,  in  In  re  Willis,  21  Q.  B.  D.  384,  395. 

An  attornment  clause  is  not  a  licence  to  take  possession  of 
personal  chattels  as  security  for  any  debt  within  sect.  4  of  the 
Bill  of  Sale  Act,  1878.  In  re  Stockton  Iron  Furnace  Co.,  10 
Ch.  D.  335. 

The  Bill  of  Sale  Act,  1878,  provides— 

Sect.  6.  Every  attornment,  instrument,  or  agreement,  not  Bills  of  Sale 
being  a  mining  lease,  whereby  a  power  of  distress  is  given  or    °  '       ''^^  ' 
agreed  to  be  given  by  any  person  to  any  other  person  by  way 
of  security  for    any  present,  future,  or  contingent   debt  or 

A.M.  S 
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advance,  and  whereby  any  rent  is  reserved  or  made  payable 
as  a  mode  of  providing  for  the  payment  of  interest  on  such 
debt  or  advance,  or  otherwise  for  the  purpose  of  such  security 
only,  shall  be  deemed  to  be  a  bill  of  sale  within  the  meaning 
of  this  Act  of  any  personal  chattels  which  may  be  seized  or 
taken  under  such  power  of  distress. 

Provided  that  nothing  in  this  section  shall  extend  to  any 
mortgage  of  any  estate  or  interest  in  any  land,  tenement,  or 
hereditament  which  the  mortgagee,  being  in  possession,  shall 
have  demised  to  the  mortgagor  as  his  tenant  at  a  fair  and 
reasonable  rent. 

This  section  applies  both  to  implied  and  to  express  powers 
of  distress.     In  re  Willis,  21  Q.  B.  D.  384. 

A  power  in  a  mining  lease  to  distrain  goods  of  the  lessee 
on  adjoining  or  neighbouring  mines  worked  with  the  demised 
mine  is  not  within  either  sect.  4  of  the  Act  of  1878  or  sect.  6 
of  the  Act  of  1882 ;  In  re  Boundwood  Colliery  Co.,  [1897] 
1  Ch.  373. 
Efiect  o£  the  The  instruments  struck  at  by  this  section  are  not  made 
bills  of  sale.  Sect.  9  of  the  Act  of  1882,  therefore,  does  not 
apply  to  them,  and  they  need  not  be  according  to  the  form 
prescribed  by  that  Act.  But  they  are  to  be  treated  as  bills 
of  sale  for  the  purpose  of  registration,  and  therefore,  if 
unregistered,  are  void  as  to  the  chattels  comprised  in  them 
under  sect.  8  of  the  Act  of  1882.  Green  v.  Marsh,  [1892]  2 
Q.  B.  330. 

The  power  of  distress  is  avoided  altogether,  and  the  mort- 
gagee cannot  seize  the  chattels  of  a  stranger.  Greere  v.  Marsh, 
[1892]  2  Q.  B.  330. 

The  operation  of  an  attornment  clause  is  not  affected  by 
the  Acts  in  so  far  merely  as  it  creates  the  relation  of  landlord 
and  tenant.     Mumford  v.  Collier,  25  Q.  B.  D.  279. 

The  proviso  at  the  end  of  sect.  6  of  the  Act  of  1878  applies 
only  to  cases  in  which  the  mortgagee  has  first  taken  possession 
of  the  mortgaged  premises  and  then  demised  them  to  the 
mortgagor.  The  attornment  clause  is  not  in  itself  such  a 
taking  of  possession  as  to  support  a  subsequent  demise.    In 
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n   Willis,  21  Q.  B.  D.  384;  Greeny.  2Iarsh,  [1892]  2  Q.  B. 
330. 

The  mortgages  of  companies  within  the  Companies  Acts  Mortgages  of 
are  not  within  the  Bills  of  Sale  Act,  1878.     See  pp.  49,  50.        panies  are 

Attornment  clauses  may  therefore  be  validly  inserted  in  °^^''^^  ^^^ 
such  mortgages. 

A  power  of  distress  is  given  in  certain  events  by  sect.  44  of  Power  of 
the  Conveyancing  Act,  1881,  to  a  person  entitled  to  receive  rent-charge 
out  of  any  land  or  the  income  of  any  land  any  annual  sum,  *°   ^^  ^^^^' 
whether  charged  on  the  land  or  on  the  income. 

Attornment  to  a  receiver  appointed  by  the  mortgagor  and  Attornment 
mortgagee,  or  to  a  second  mortgagee,  creates  the  relation  of  or  puisne 
landlord  and  tenant  between  the  parties,  to  which  the  right  ^^"^^S^S'^^- 
to  distrain  is  incident.     It  is  immaterial  that  the  want  of  a 
legal  estate  in  the  mortgagee  appears  in  the  instrument  by 
which  the  tenancy  is  constituted,  or  that  the  mortgagor  has 
previously  attorned  to   a   first  mortgagee,  whose    security  is 
subsisting.     Jo^ly  v.  Arbuthnot,  4  De  G-.  &  Jo.  224 ;  Morton  v. 
Woods,  L.  E.  3  Q.  B.  658  ;  4  Q.  B.  293;  Ex  parte  Punnett,  16 
Ch.  D.  226. 

A  tenancy  is  created  where  the  mortgagor  mortgages  by 
way  of  underlease,  and  attorns  tenant  to  the  mortgagee. 
Kearsley  v.  Phillips,  11  Q.  B.  D.  621. 

Where  the  son  of  a  mortgagor,  who  was  tenant  at  will, 
continues  in  possession  after  his  father's  death,  paying  interest 
on  the  mortgage,  he  does  not  become  tenant  to  the  mortgagee, 
although  a  tenancy  would  have  been  created  if  the  payments 
had  been  made  expressly  in  respect  of  rent.  Scobie  v.  Collins, 
[1895]  1  Q.  B.  375. 

Where  a  mortgage  containing  an  attornment  clause  is  not  Attornment 
executed   by   the    mortgagee,   attornment    to   him   by   deed  gagerdoes  " 
executed  by  the  tenant  in  possession  and  delivered  to  him  is  "^^^  t^a°e**^ 
sufficient  evidence  of  the  creation  of  a  tenancy  between  the 
parties.     It  is  not  necessary,  in  order  to  constitute  evidence 
of  the  tenancy,  that  rent  should  be  paid,      West  v.  Fritche,  3 
Ex.  216 ;  Morton  v.  Woods,  L.   E.  3  Q.  B.  658 ;  4  Q.  B.  293 ; 
Ex  parte  Voiseij,  21  Ch.  D.  442. 
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Duration  of  The  Statute  of  Frauds  (29  Car.  II.  c.  3)  provides  (sect.  1) 

that  leases  which  are  not  in  writing,  signed  by  the  parties 
making  the  same,  shall  operate  as  tenancies  at  will ;  but  this 
provision  only  applies  (sect.  2)  to  tenancies  which  of  necessity 
exceed  three  years. 

A  tenancy  which,  at  the  time  of  the  contract,  may  last  for 
less  than  three  years  is  not  within  the  statute.  Ex  parte 
Voisey,  21  Ch.  D.  442. 

A  proviso  giving  the  mortgagee  a  right  to  enter  at  any 
time  after  default  is  valid,  and  is  not  inconsistent  with  a 
yearly  or  monthly  tenancy.  Doe  d  Garrod  v.  Olley,  12  A.  *t  E. 
481  ;  Doe  d.  Snell  v.  Tom,  4  Q.  B.  615 ;  Metropolitan  Counties 
Assurance  Company  v.  Brown,  4  H.  i*t  N.  428. 

A  tenancy  from  year  to  year  or  from  month  to  month 
remains  a  yearly  or  monthly  tenancy,  although  the  mortgage 
contains  a  proviso  that  it  may  be  determined  at  any  time  by 
will  of  the  mortgagee.  In  re  Tlirelfall,  16  Ch.  D.  274;  Ex 
parte  Voisey,  21  Ch.  D.  442 ;  see  Kemp  v.  Lester,  [1896] 
2  Q.  B.  162. 

There  may  be  a  tenancy  at  will  though  a  yearly  rent  is 
reserved.     Boe  d.  Dixie  v.  Davies,  7  Ex.  89. 
No  tenancy  There  Can  be  no  tenancy  where  the  rent  is  uncertain.    But 

unless  rent  is       ^       ,       ,  •  j.   •  .  ,    •  ,         i 

certain.  a  iluctuatmg  rent  is  not  an  uncertain  rent.     A  rent  is  certam 

if,  by  calculation  and  upon  the  happening  of  given  events,  it 
becomes  certain.     Ux  parte  Voisey,  21  Ch.  D.  442,  458. 

AVhere  the  proviso  is  that  the  mortgagor  shall  become 
tenant  to  the  mortgagee  upon  making  default  in  any  of  the 
payments  which  he  was  liable  to  make  to  him,  the  mortgagee 
has  no  right  to  distrain  without  giving  previous  notice  to  the 
mortgagor  that  he  intends  to  treat  him  no  longer  as  mort- 
gagor in  possession,  but  as  tenant.  Clowes  v.  Hughes,  L.  E.  5 
Ex.  16U. 

Attornment  Where  the  attornment  clause  is  merely  a  device  to  evade 

to  evade  banls-    ,        ,        ,  ,  ,  ,  ,. 

ruptcylaws.  the  bankruptcy  laws,  by  enabling  the  mortgagee  in  case  of 
bankruptcy  to  seize  upon  the  goods  which  should  be  then  on 
the  premises,  and  not  a  bond  fide  contract  intended  to  be  acted 
upon  whether  there  is  a  bankruptcy  or  not,  no  tenancy  is 
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created,  and  none  of  the  incidents  of  a  tenancy  arise.  The 
mortgagee,  therefore,  is  not  entitled  to  distrain  either  before 
or  after  the  bankruptcy  of  the  mortgagor.  Ex  -parte  Jackson, 
14  Ch.  D.  725. 

The  amount  of  rent  reserved  by  the  mortgage  is  one  of  the 
criteria  whether  the  attornment  clause  was  meant  to  be  acted 
on  only  in  case  of  the  mortgagor's  bankruptcy. 

Where  the  rent  is  out  of  all  proportion  to  the  annual  value 
of  the  property,  the  inference  is  that  the  contract  is  not  a 
bona  fide  contract  for  the  creation  of  a  tenancy.  But  the 
contract  will  be  upheld  if  the  rent,  though  large,  is  a  rent 
which  a  tenant  might  honestly  agree  to  pay  and  a  landlord 
honestly  expect  to  receive.  Ex  parte  Williams,  7  Ch.  D.  138  ; 
In  re  Stockton  Iron  Furnace  Co.,  10  Ch.  D.  335 ;  Ex  parte 
Jackson,  14  Ch.  D.  725 ;  Ex  parte  Voisey,  21  Ch.  D.  442. 

The  creation  of  i  a  tenancy  by  express  agreement  does  not  Creation  of 

.  n-i  n  tenancy  does 

alter  the  equitable  relation  between  mortgagor  and  mortgagee,  not  alter 

Eent,  if  paid,  is  in  equity  paid  on  account  of  principal  and  elation  of 
interest  due  under  the  mortgage,  and  is  the  subject-matter  of  parties. 
account  between  mortgagor  and  mortgagee.    Per  Jessel,  M.R.; 
in  Ex  parte  Isherwood,  22  Ch.  D.  884,  392. 

And  just  as  the  mortgagor  retains  his  rights  as  mortgagor, 
so  the  mortgagee  remains  mortgagee  with  all  the  incidents 
which  attach  to  that  position.  Hence,  trade  fixtures  added 
by  the  mortgagor  after  the  mortgage  pass  to  the  mortgagee. 
Ex  parte  Punnett,  16  Ch.  D.  226. 

The  creation  of  a  tenancy  may  of  course  interfere  with  the 
mortgagee's  right  to  take  possession,  unless  he  retains  the 
power  to  determine  the  tenancy  at  any  time.  In  re  Stockton 
Iron  Furnace  Co.,  10  Ch.  D.  335,  357. 

On  the  other  hand,  a  valid  attornment  clause  gives  the 
mortgagee  the  full  rights  of  a  landlord,  and  entitles  him  to 
distrain  upon  the  goods  of  third  persons.  In  re  Stockton  Iron 
Furnace  Co.,  10  Ch.  D.  335,  357;  Kearsley  v.  Phillips,  11 
Q.  B.  D.  621. 

In  actions  for  the  recovery  of  land,  by  a  landlord  asfainst  a  Special 

''       .  endorsement 

tenant  whose  term  has  expired  or  has  been  duly  determined  of  writ  by 

mortgagee. 
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by  notice  to  quit,  or  against  persons  claiming  under  such 
tenant,  the  writ  may  be  specially  endorsed  under  Order  III., 
Eule  6  (F),  so  that  Order  XIV.  will  apply.  This  provision 
applies  in  favour  of  a  mortgagee  with  an  attornment  clause. 
Dauhuz  V.  Lavington,  13  Q.  B.  D.  347  ;  Hall  v.  Comfort,  18 
Q.  B.  D.  11. 

Where  the  mortgagor  attorns  tenant  from  year  to  year  to 

the  mortgagee,  but   the  mortgagee  has  power  at  any  time, 

without  previous  notice,  to  take  possession  of  the  mortgaged 

premises  and  determine  the  tenancy,  the  mortgagee  may  at 

any  time  bring  an  action  for  the  recovery  of  the  mortgaged 

land  and  specially  endorse  his  writ.     Kemp  v.  Lester,  [1896] 

2  Q.  B.  162. 

Determina-  As   to    the    determination    of    the    tenancy — AVhere  the 

tenancy         tenancy  is  a  tenancy  at  will,  it  determines  with  the  death  of 

TenTclausT"  ^^®  mortgagor.     Turner  v.  Barnes,  2  B.  &  S.  435 ;  Scdbie  v. 

Collins,  [1895]  1  Q.  B.  375. 

A  tenant  at  will  does  not  determine  his  tenancy  by  assign- 
ing over  his  interest  to  another  unless  the  lessor  at  will  have 
notice.     Carpenter  v.  GoUns,  Yelv.  73 ;  Phihorn  v.  Souster,  8 
Ex.  763. 
8  Anne,  c.  18,        A  distress  cau  only  be  made  during  the  tenancy,  and,  by 
'^-  ^'  '^-  virtue  of  the  Landlord  and  Tenant  Act,  1709  (8  Anne,  c.  18), 

sects.  6,  7,  within  six  months  after  its  determination,  the  tenant 
remaining  in  possession.  See  Turner  v.  Barnes,  2  B.  &  S.  435. 
An  assignee  of  a  mortgage  cannot  distrain  for  arrears  of 
rent  due  before  the  assignment.  Broivn  v.  Metropolitan 
Counties  Life  Assurance  Society,  1  E.  (fc  E.  832;  28  L.  J.  Q, 
B.  236. 
Eight  to  A  mortgagee  of  a  limited  company,  with  power  of  distrain- 

wTnding-up.  ^^S  ^o^"  interest  in  arrear,  will  not  be  allowed  to  distrain  after 
a  winding-up  for  arrears  accrued  before  the  winding-up.  In 
re  Brown,  Bayley  &  Dixon,  18  Cb.  D.  649. 

And  mortgagees  with  an  attornment  clause  will  not  be 

allowed   to   distrain   for  rent  accrued   after   the  winding-up, 

unless  either  it  is  inequitable  for  the  company  in  possession 

to  insist  on  sect.  163  of  the  Companies  Act,  1802,  or  the  rent 
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ought  to  be  paid  as  part  of  the  costs  of  the  winding-up.  In 
re  Lancashire  Cotton  Spinning  Co.,  35  Ch.  D.  6.56 ;  In  re 
Higginsliaw  Mills  Co.,  [1896]  2  Cb.  544 ;  65  L.  J.  Ch.  771. 

No  terms  will  in  general  be  imposed  for  the  benefit  of  the  Dif3oiaimer 
mortgagee,  where  leave  is  given  to  a  trustee  in  bankruptcy,  "ntereTt  of 
under  rule  28  of  the  Bankruptcy  Eules,  1871,  to  disclaim  a  bankrupt. 
leasehold  interest  of  the  bankrupt,  of  which  the  mortgagees 
were  lessors  under  an  attornment  clause.     Bx  parte  Isherwood, 
22  Ch.  D.  384. 

Mortgagees  may  apply  the  proceeds  of  a  distress  in  pay-  Application 

of  DrocGsds 

ment  pro  tanto  of  whatever  is  due  to  them,  whether  for  of  distress. 
principal  or  interest.  A  contrary  intention  is  not  shown  by 
the  fact  that  the  amount  fixed  for  the  rent  coincides  exactly 
with  the  amount  which  is  made  payable  for  interest  on  the 
same  days.  Ex  parte  Harrison,  18  Ch.  D.  127,  overruling 
Eampson  v.  Fellows,  6  Eq.  575. 
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CHAPTER  XXIV. 

ACTIONS  IN  KESPECT  OF  PEOPEKTY  MORTGAGED  OB  PLEDGED. 

A.  Proceedings  in  Equity. 

A  mortgagor,  whether  of  land  or  of  personal  property,  is  Eight  of 
entitled,  without  the  concurrence  of  the  mortgagee,  to  prevent  g^g  in  equity. 
any  one  from  injuring  the  mortgaged  property  or  acquiring 
an  adverse  right  against  it.  Thus,  a  mortgagor  of  land  may 
sue  to  restrain  its  user  inconsistently  with  a  restrictive 
covenant,  and  a  mortgagor  of  a  patent  may  sue  for  an  in- 
fringement. Fairclough  v.  Marshall,  4:  Ex.  D.  37 ;  Van 
Gelder,  Apsimon  &  Go.  v.  Sowerhy  Bridge  Flour  Society,  44 
Ch.  D.  374. 

The  principle  applies  to  all  persons  in  the  position  of 
mortgagors.     Fairclough  v.  Marshall,  supra. 

It  would  be  necessary  to  join  the  mortgagee,  (1)  if  the  When  mort- 
action  was  one  in  which   it   was  necessary  that   all   persons  be^joined! 
having  an  interest  should  join;  (2)  if  the  mortgagee  was  in 
possession ;  (3)  if  the  result  of  the  action  might  be  to  impair 
the  mortgagee's  security.     Cases,  supra. 

And  if  an  account  had  to  be  taken,  the  presence  of  the 
mortgagees,  or  at  any  rate  of  the  first  mortgagee,  would  be 
necessary  in  order  to  bind  the  mortgagees  by  the  account. 
Cases,  supra. 

Where  A.  made  a  legal  mortgage  of  property  which  he 
had  purchased  with  a  covenant  for  quiet  enjoyment,  his 
vendor,  who  had  paid  off  the  mortgage  and  taken  a  release 
from  the  mortgagee  of  all  claims  under  the  covenant,  was 
restrained  in  equity  from  setting  up  the  mortgage  deed  or 
the  release,  in  an  action  by  A.  for  breach  of  the  covenant. 
Thornton  v.  Court,  3  D.  M.  &  G.  298. 
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When  mort- 
gagee may 
take  pro- 


Arbitration 
clause. 


A  mortgagee  in  fee  in  possession  of  land  has  a  sufficient 
interest  to  entitle  him  to  apply  for  an  injunction  to  restrain 
the  breach  of  a  restrictive  covenant,  the  benefit  of  which  runs 
with  the  land,     ilaimers  v.  Johnson,  1  Ch.  D.  673,  681. 

Where  land  is  taken  compulsorily  under  the  Lands  Clauses 
Act,  1845  (8  &  9  Vict.  c.  18),  notice  to  treat  must  be  given  to 
the  mortgagee  as  well  as  to  the  mortgagor ;  Cooke  v.  L.  C.  C, 
[1911]  1  Ch.  604.  See  as  to  the  mortgagee's  rights  where  the 
Act  is  not  complied  with,  Rankeii  v.  East  &  West  India  Dochs 
Go.,  12  B.  298,  and  Martin  v.  L.  G.  &  D.  By.  Go.,  1  Ch.  501. 

A  mortgagee  of  the  goodwill  of  a  business  and  the  right 
to  use  the  same,  who  has  not  used  and  does  not  intend  to 
use  it,  cannot  obtain  an  injunction  to  restrain  persons  claim- 
ing under  the  mortgagor  from  using  it.  Beazley  v.  Scares, 
22  Ch.  D.  660. 

A  railway  Act  provided  that  if  the  line  were  not  opened 
for  traffic  within  five  years,  the  parliamentary  deposit  should 
be  applied  "towards  compensating  any  landowners  or  other 
persons  whose  property  may  have  been  rendered  less  valuable 
by  the  commencement,  construction,  or  abandonment  of  the 
railway."  It  was  held  that  mortgagees  of  a  landowner  had 
a  right  to  an  inquiry  as  to  damages,  though  they  would  have 
no  right  to  compensation  unless  it  was  shown  that  their 
security  was  deficient.  In  re  Potteries,  Shrewsbury,  &  North 
Wales  By.  Go.,  25  Ch.  D.  251. 

Mortgagees  of  a  house  licensed  for  the  sale  of  beer  are 
persons  "aggrieved"  within  sect.  27  of  9  Geo.  IV.  c.  61,  by 
the  refusal  of  the  justices  to  grant  a  license  to  their  mort- 
gagor.    Garrett  v.  Justices  of  Middlesex,  12  Q.  B.  D.  620. 

A  mortgagee  of  a  share  in  a  partnership  is  not  affected  by 
an  arbitration  clause  in  the  partnership  deed  not  in  terms  in- 
cluding assigns  of  the  partners ;  Bonnin  v.  Neame,  [1910]  1  Ch. 
732 


In  respect 
of  land. 


B.   Proceedings  at  Law. 

In  a  legal  mortgage  of  land,  the  mortgagee  after  default 
has  the  absolute  property  at  law.     In  equity,  the  mortgage 
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is  treated  merely  as  an  incumbrance,  and  the  equity  of  re- 
demption as  an  estate  in  the  land.  Casburne  v.  Scarfe,  1 
Atk.  603;  2  J.  &  W.  194  n.;  Blake  v.  Foster,  2  B.  &  Be. 
387,  402 ;  Heath  v.  Pugh,  6  Q.  B.  D.  345,  360. 

Now  the  Judicature  Act,  1873   (36   &   37   Vict.   c.   66),  Judicature 

.  ,  Act,  1873, 

provides—  s.  25,  (5). 

Sect.  25,  (5).  A  mortgagor,  entitled  for  the  time  being  to 
the  possession  or  receipt  of  the  rents  and  profits  of  any  land 
as  to  which  no  notice  of  his  intention  to  take  possession  or 
to  enter  into  the  receipt  of  the  rents  and  profits  thereof  shall 
have  been  given  by  the  mortgagee,  may  sue  for  such  posses- 
sion, or  for  the  recovery  of  such  rents  or  profits,  or  to  prevent 
or  recover  damages  in  respect  of  any  trespass  or  other  wrong 
relative  thereto,  in  his  own  name  only,  unless  the  cause  of 
action  arises  upon  a  lease  or  other  contract  made  by  him 
jointly  with  any  other  person. 

It  is  doubtful  whether  a  mortgagor  can  sue  under  this 
section  for  breach  of  covenant.  Fairdough  v.  Marshall,  4  Ex. 
D.  37,  45. 

The  common  law  actions  for  the  recovery  of  a  chattel  un-  in  respect 
lawfully  taken  or  withheld  or  its  value  were  trespass,  trover 
and  detinue. 

Trespass  (a),  trover  (h),  and  detinue  (c)  were  possessory  Possessory 
actions,  that  is,  actions  in  which  the  plaintiff  was  required  to 
show  either  that  he  had  possession,  actual  or  constructive, 
of  the  chattel  taken  or  withheld  at  the  time  of  the  act 
complained  of,  or  that  he  had  a  legal  right  to  the  immediate 
possession,  (a)  Smith  v.  Mllles,  1  T.  E.  475;  Lotiin  v.  Cross, 
2  Camp.  464 ;  Johnson  v.  Biprose,  [1893]  1  Q.  B.  512.  (h) 
Gordon  v.  Harper,  7  T.  E.  9 ;  Fenn  v.  Bittleston,  7  Ex.  152. 
(c)  Gordon  v.  Harper,  7  T.  E.  9 ;  Nylerg  v.  Handelaar,  [1892] 
2  Q.  B.  202. 

A  legal  right  to  the  immediate  possession  of  a  chattel  can 
only  arise  out  of  a  general  or  special  property  in  the  chattel. 
Nyberg  v.  Handelaar,  [1892]  2  Q.  B.  202. 

From  these  principles  the  following  results  follow :  — 

1.  Where  an  assignment  of  goods  by  way  of  mortgage  Eight  of 
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action  in  ease  provides  that  the  mortgagor  shall  remain  in  possession  of  the 
°  ^  '  goods  until  a  prescribed  event,  e.r/.  default  in  payment  of  the 
debt  upon  demand,  the  mortgagor  is  alone  entitled  to  bring 
an  action  for  conversion  of  the  goods  until  the  event  happens. 
Bradley  v.  Gofley,  1  C.  B.  685 ;  Fenn  v.  Bittleston,  7  Ex. 
152. 

An  unauthorized  sale  of  the  goods  by  the  mortgagor  before 
the  event  happens  determines  his  right  to  possession,  and 
revests  in  the  mortgagee  the  immediate  right  to  possession. 
The  mortgagee,  therefore,  can  bring  an  action  for  conversion 
upon  such  sale.     Fenn  v.  Bittleston,  7  Ex.  152. 

2.  Where  goods  are  assigned  to  the  mortgagee  upon  trust 
to  permit  the  mortgagor  to  hold  the  goods  until  demand  of 
payment,  the  possession  is  in  the  mortgagee,  and  he  can, 
therefore,  maintain  an  action  for  conversion  of  the  goods 
before  making  any  demand.  White  v.  Morris,  11  C.  B.  1015; 
see  Barlier  v.  Furlong,  [1891]  2  Ch.  172. 

in  case  of  3.  Dui'ing  the  continuance  of  the  contract  of  pledge  the 

pledge,  pledgee  is  the  only  person   entitled  to  bring  an  action  for 

recovery  of  the  chattel  pledged  or  its  value.  Ayers  v.  South 
Australian  Banking  Co.,  L.  E.  3  P.  C.  548,  554 ;  Glyn  v.  East 
&  West  India  Dock  Co.,  6  Q.  B.  D.  475,  490 ;  SeiveJl  v.  Burdich, 
10  App.  Ca.  74,  92. 

The  assignee  of  a  pledgee  can  maintain  an  action  for  con- 
version, although  the  conversion  took  place  before  the  assign- 
ment. Bristol  &  West  of  England  Bank  v.  Midland  By.  Co. 
[1891]  2  Q.  B.  653. 

The  pledgor  after  a  pledge  retains  a  qualified  property  in 
the  article  pledged,  which  he  can  transfer  at  law  to  a 
purchaser.  Rich  v.  Aldred,  6  Mod.  216  ;  Franhlin  v.  Neate,  13 
M.  &  W.  481. 

It  follows  that,  even  before  the  Judicature  Act,  the  assignee 
of  the  pledgor  was  the  proper  plaintiff  in  an  action  against  the 
pledgee  for  conversion  of  the  property  pledged,  although,  before 
that  Act,  only  the  original  pledgor  could  sue  for  a  breach  of 
the  contract  of  pledge.     Franklin  v.  Neate,  13  M.  &  W.  481. 

in  case  of  4-  Where  goods  are  in  the  possession  of  a  person  who  has 

lien. 
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a  lien  upon  them,  he  alone  can  maintain  an  action  for  con- 
version of  the  goods.     Loi'd  v.  Price,  L.  E.  9  Ex.  54. 

In  an  action  against  a  stranger  for  conversion  of  chattels  Measure  of 

11,  -111-         damages  for 

subject  to  a  mortgage  or  pledge,  the  person  entitled  to  bring  conversion 
the   action   can   recover   the   market   value   of   the    chattels  ^^  stranger, 
converted  at  the  time  of  the  conversion.     Heydon  &  Smith's 
Case,  13  Eep.  67,  69 ;  NicoIIs  v.  Bastard,  2  C.  M.  &  E.  659, 
660 ;  Brierly  v.  Kendall,  17  Q.  B.  937 ;  Chinery  v.  Viall,  5  H. 
&  N.  288. 

Where  the  conversion  complained  of  is  a  seizure  of  goods  by  the 
by  the  mortgagee  before  the  event  happens  which  determines  ° 

the  mortgagor's  right  to  retain  possession,  the  measure  of 
damages  is  the  actual  damage  sustained  by  the  mortgagor. 
Brierly  v.  Kendall,  17  Q.  B.  937 ;  Ginnery  v.  Viall,  5  H.  &  N. 
288 ;  Toms  v.  Wilson,  4  B.  &  S.  442 ;  Alassey  v.  Bladen,  L.  E. 
4  Ex.  13,  18 ;  Moore  v.  Shelley,  8  App.  Ca.  285,  294. 

It  is  not  necessary,  in  order  to  maintain  an  action  for  injury  Actions  for 
to  a  chattel,  that  the  plaintiff  should  have  possession  or  an  chattels'! 
immediate  right  to  the  possession. 

Where  goods  are  injured  while  in  the  possession  of  a 
mortgagee,  pledgee,  or  person  having  a  lien  upon  them,  the 
owner  is  entitled  to  maintain  an  action  if  he  has  suffered 
actual  damage,  i.e.  if  the  injury  is  a  permanent  one  affecting 
his  reversionary  interest  in  the  goods.  Mayhew  v.  Herrich,  7 
C.  B.  229  ;  Tancred  v.  Allgood,  4  H.  &  N.  438 ;  Mears  v.  L.  & 
S.  W.  By.  Co.,  11  C.  B.  N.  S.  850 ;  31  L.  J.  0.  P.  220 ;  Clarklge 
V.  South  Staffordshire  Tranvway  Co.,  [1892]  1  Q.  B.  422. 

The  mortgagee,  pledgee,  or  person  having  a  lien  would  be 
entitled,  by  virtue  of  his  possession,  to  maintain  trespass,  but 
he  could  only  recover  damages  in  so  far  as  his  security  was 
diminished,  or  in  so  far  as  he  was  under  any  liability  to  the 
owner  to  keep  the  goods  uninjured.  Lotan  v.  Gross,  2  Camp. 
464;  Claridge  v.  South  Staffordshire  Tramtvay  Co.,  [1892]  1  Q. 
B.  422. 

The  Bills  of  Lading   Act,  1855  (18  &  19  Vict.  c.  Ill),  Bills  of 
provides  (sect.  1)  that  every  consignee  of  goods  named  in  a  ^  \  ™°    °''' 
bill  of  lading,  and  every  indorsee  of  a  bill  of  lading  to  whom 
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the  property  in  the  goods  therein  mentioned  shall  pass,  upon 
or  by  reason  of  such  consignment  or  indorsement,  shall  have 
transferred  to,  and  vested  in  him,  all  rights  of  suit,  and  be 
subject  to  the  same  liabilities  in  respect  of  such  goods  as 
if  the  contract  contained  in  the  bill  of  lading  had  been  made 
with  himself. 

The  indorsement  and  delivery  to  the  indorsee  of  a  bill 
of  lading  by  way  of  security  for  a  loan  does  not  of  itself 
transfer  the  property  in  the  goods  to  the  indorsee.  He  is, 
therefore,  not  witliin  this  section.  He  probably  brings  himself 
within  this  section  by  taking  delivery  of  the  goods.  Sewell  v. 
BurdicJx,  10  App.  Ca.  74,  86 ;  Burgos  v.  Nascimenio,  100 
L.  T.  71. 

The  question  whether  the  security  given  was  intended  to 
operate  by  way  of  pledge  or  by  way  of  mortgage  is  probably 
immaterial.     Seivell  v.  Burdicli,  10  App.  Ca.  74,  85,  96. 
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CHAPTER  XXV. 

THE  EECOVEEY  OP  THE  SECUKED  DEBT. 

A   PERSON  holding   a  mortgage   or   charge   on   property  as  incum- 

security  for  a  loan  has  two  sets  of  remedies.     He  has  the  two  sets 

rights   of   an   ordinary   creditor.      He   can   bring   an   action  °^  remedies. 

against  the  debtor,  present  a  bankruptcy  petition  against  him, 

and  prove  in  his  bankruptcy.     If  the  debtor  is  a  corporation, 

the  lender  has  corresponding  remedies ;  and  if  the  corporation 

to  which  he  made  the  loan  was   incapable  of  contracting  a 

debt  to  him,  he  will  be  subrogated  to  the  rights  of  creditors 

who  have  been  paid  off  out  of  his  advance.     His  other  set  of 

remedies  is  peculiar  to  his  position  as  incumbrancer,  and  varies 

with  the  nature  of  the  incumbrance.     He  may  take  possession 

of  the  property  over  which  he  holds  security ;  he  may  obtain 

the  appointment  of  a  receiver  over  it ;  he  may  extinguish  his 

debtor's  interest  in  it,  and  become  absolute  owner ;  or  he  may 

sell  it,  and  pay  himself  out  of  the  proceeds  of  sale. 

The  rights  of  the  secured  creditor,  which  he  has  in  common 
with  ordinary  creditors,  may  first  be  considered. 

A.  Actions  against  the  Debtor. 

Where  there  is  a  present  debt,  whether  secured  by  mortgage  When  the 
or  not,  and  a  promise  to  pay  on  demand,  whether  with  or  "(fm-ugg^'' ^""^ 
without  interest,  no  demand  is  necessary  before  bringing  an 
action.    Morton  v.  Ellam,  2  M.  &  W.  4(J1 ;  Jackson  v.  Ogg,  Joh. 
397;  In  re  J.  Browns  Estate,  [1893]  2  Ch.  300. 

Where  there  is  a  promise  to  pay  a  collateral  sum  on  demand,  promise  to 
e.g.  a  covenant  by  a  surety  for  the  principal  debtor,  demand  ^^^  collateral 
must  be   made    before   action   brought.     Birhs  v.  Trq-)pet,  1  demand. 
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Demand 
made 
condition 
precedent. 


Demand  in 
writing, 


Wms.  Saund.  32 ;  Carter  v.  Bing,  3  Camp.  459 ;  In  re  J.  Brown's 
Estate,  [1893]  2  Ch.  300. 

It  may  be  made  a  part  of  the  contract  that  a  demand  shall 
be  a  condition  precedent  to  recovering  payment. 

The  co-existence  of  a  covenant  to  pay  the  principal  on  de- 
mand, with  a  covenant  to  pay  interest  "  in  the  mean  time  from 
the  date  hereof,"  shows  that  "  on  demand  "  cannot  refer  to  the 
date  of  the  deed.     In  re  J.  Brown's  Estate,  [1893]  2  Ch.  300. 

A  condition  that  a  debenture  holder  shall  not  commence 
any  action  or  take  any  proceedings  to  enforce  the  security 
unless  the  holder  has  served  a  written  notice  on  the  trustees 
for  the  debenture  holders  precludes  the  holder  from  suing  on 
the  covenant  for  payment  contained  in  the  debenture  without 
having  served  the  notice ;  Rogers  cfc  Go.  v.  British  &  Colonial 
Colliery,  dec,  68  L,  J.  Q.  B.  14. 

Where  the  mortgage  of  a  public-house  contained  a  cove- 
nant for  payment  by  the  mortgagor  or  those  deriving  title 
under  him  upon  demand  in  writing  left  at  the  public-house, 
it  was  held  that  it  was  sufficient  if  it  was  brought  home  to  the 
mortgagor  or  those  claiming  under  him  that  the  mortgagee 
was  demanding  his  money  and  was  about  to  take  proceedings 
to  recover  it ;    Worthington  &  Co.  v.  Abbott,  [1910]  1  Ch.  588. 

Where  the  contract  requires  a  demand  in  writing,  the 
demand  is  good  without  its  being  shown  that  the  person  who 
brought  the  demand  had  authority  to  receive  the  money.  Toms 
V.  Wilson,  4  B.  &:  S.  442. 

Where  the  contract  requires  the  debtor  to  pay  immediately 
on  demand  in  writing,  or  at  such  time  as  the  creditor  should 
appoint  by  notice  in  writing,  the  debtor  must  have  a  reason- 
able time  after  demand  to  enable  him  to  find  the  money,  and 
to  inquire  into  the  authority  of  the  person  making  the  demand, 
if  he  is  not  the  creditor.  Brighiy  v.  Norton,  3  B.  &  S.  305 ; 
Toms  V.  Wi:ison,  4  B.  &  S.  442 ;  Moore  v.  Shelley,  8  App.  Ca. 
285,  293. 

Where  the  demand  might  be  made,  either  personally  upon 
the  debtor  or  by  giving  or  leaving  verbal  or  written  notice  at 
his  place  of  business,  there  is  no  default  until  he  has  had  a 
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reasonable  opportunity  of  receiving   the  notice.      Massei/  v. 
Sladen,  L.  E.  4  Ex.  13. 

Where  no  place  is  named  for  payment  of  a  debt,  it  is  the  No  place 
debtor's  duty  to  seek  out  the  creditor  and  pay  him.     Co.  Litt.  pa^ent"^ 
210 ;  Shep.  Touch.  136 ;  Poole  v.  Tunhridge,  2  M.  &  W.  223 ; 
Noel  V.  Rochfort,  4  01.  &  F.  158,  204 ;  Haldane  v.  Johnson,  8 
Ex.  689 ;  Bell  &  Co.  v.  Antwerp  Line,  [1891]   1  Q.  B.  103 ; 
Eider,  [1893]  P.  119. 

Where  the  creditor  has  gone  abroad  after  the  making  of 
the  contract,  the  debtor  is  excused  from  following  him  ;  but 
the  debtor  is  bound  to  seek  the  creditor  out,  if  the  creditor  was 
abroad  when  the  contract  was  made.  Fessard  v.  Miujnier,  18 
0.  B.  N.  S.  286  ;  Eider,  [1893]  P.  119. 

Where  a  place  is  appointed  in  the  contract  for  payment.  Place  named 
the  creditor  must  make  demand  at  the  place  before  action  °'^  '^  ■'^ 
brought.     Thorn  v.  Gity  Rice  Mills,  40  Ch.  D.  347. 

A  covenant  for  payment  of  a  loan  on  a  certain  day,  though  Covenant 
in  the  affirmative,  necessarily  contains  a  negative  by  implica-  0*11  (fertai™ 
tion,  namely,  that  the  lender  of  the  money  is  not  to  sue  for  it  ^'^^-     - 
before  that  day.     Boaler  v.  Mayor,  19  0.  B.  N.  S.  76 ;  Munster 
and  Leinster  Bank  v.  France,  24  L.  R.  Ir.  82 ;  Bolton  v.  Buchen- 
ham,  [1891]  1  Q.  B.  278. 

A  provision  that  the  debentures  to  be  paid  off  will  be  deter- 
mined by  ballot,  and  that  the  company  must  give  six  months' 
notice  of  the  debentures  drawn  for  payment  does  not  mean  that 
unless  the  company  elects  to  ballot  no  debenture-holder  can 
sue  for  payment;  In  re  Tewkeslury  Gas  Go.,  [1911]  W.  N".  154. 

See  further,  as  to  the  rights  of  debenture  holders  whose 
bonds  are  payable  by  periodical  drawings  ;  Gordillo  v.  Wegue- 
lin,  5  Ch.  D.  287. 

As  to  the  validity  of  a  stipulation  that  the  mortgage  debt  Fixed  term. 
shall  not  be  called  in  or  paid  off  for  a  fixed  term,  see  below, 
p.  340. 

A  stipulation  that  payment  shall  not  be  required  for  three 
years,  if  in  the  meantime  every  half-yearly  payment  of  interest 
is  punctually  paid  is  literally  construed,  and  payment  of 
interest  nine  days  after  the  date  fixed  is  uot  a  good  payment ; 

A.M.  T 
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Leeds  and  Hanley  Theatre  of  Varieties  v.  Broaclbent,  [1898]  1 
Ch.  343. 
Provisions  A  proviso,  where  the  principal  is  payable  on  a  future  day, 

payment!"  making  it  payable  before  that  day  if  default  is  made  in  pay- 
ment of  interest,  or  a  proviso,  where  the  principal  is  payable 
by  instalments,  making  all  unpaid  instalments  immediately 
payable  if  default  is  made  in  payment  of  one,  is  not  penal, 
and  equity  will  not  relieve  against  it. 

Such  a  proviso  merely  accelerates  the  payment  of  a  sum 
which  was  due  from  the  beginning.  It  does  not  increase  the 
debtor's  burden.  It  simply  deprives  him  of  an  indulgence 
given  upon  a  condition  which  he  has  not  fulfilled.  Ex  parte 
Bennet,  2  Atk.  527  ;  Davis  v.  Thomas,  1  E.  &  M.  506  ;  Ford  v. 
Chesterfield,  19  B.  428  ;  Sterne  v.  Bech,  1  D.  J.  &  S.  595  ;  Tliomp- 
son  V.  Hudson,  L.  R.  4  H.  L.  1 ;  Protector  Loan  Co.  v.  Grice,  5 
Q.  B.  D.  592  ;  WaUingford  v.  Mutual  Societtj,  5  App.  Ca.  685. 
Action  for  Where  property  mortgaged  (a),  or  pledged  (h),  is  sold  for 

deficit  on  sale,  jggg  ^^^^  ^-^^  amount  due  under    the   contract  of  loan,  the 

mortgagee  or  pledgee  may  bring  an  action  for  the  deficit, 
(a)  Barker's  Claim,  [1894]  3  Ch.  290 ;  (b)  Jones  v.  Marshall, 
24  Q.  B.  D.  269. 

This  right  extends  to  pledges  within  the  Pawnbrokers  Act, 
1872.     Jones  y.  Marshall,  24  Q.  B.  D.  269. 

The  right  to  recover  the  deficit  is  a  right  implied  in  the 
original  promise  to  pay  the  debt.  The  expression,  therefore, 
of  the  right  in  a  mortgage  does  not  give  the  mortgagee  a  fresh 
right  of  action  accruing  on  the  realization  of  the  mortgaged 
property.  Barker's  Claim,  [1894]  3  Ch.  290. 
In  what  Where  Irish  Estates  were  charged  by  an  English  contract 

LTa^aWe^^'  with  the  payment  of  a  jointure  of  3000/.  "  of  lawful  money  of 
Great  Britain,"  it  was  held  that  payment  must  be  made  in 
English  money.  Lansdowue  v.  Lansdoivne,  2  Bli.  60;  Noelv. 
Rochfort,  4  CI.  &  F.  158. 
Bond  imports  A  bond  Or  Other  instrument  under  seal  requires  no  con- 
considera-  sideration.  Hence  an  action  may  be  brought  on  a  voluntary 
bond  or  a  bond  given  for  a  consideration  which  is  in  fact  null, 
e.g.  past  cohabitation.     In  re  Yallance,  26  Oh.  D.  353. 
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But  no  right  of  action  arises  on  a  bond  or  other  instrument  Bond  for 
under  seal  given  to  secure  a  debt  due  under  an  illegal  contract,  oonsidera- 
e.g.  in  consideration  of  future  cohabitation.    Paxton  v.  Popham,  *i°°- 
9  East,  408 ;  Gas  Light  Co.  v.  Turner,  6  Bing.  N.  C.  324 ;  LigU- 
foot  v.  Tenant,  1  B.  &  P.   551 ;  Fisher  v.  Bridges,  2  E.  &  B. 
118  ;  3  E.  &  B.  642 ;  Geere  t.  Mare,  2  H.  &  C.  339. 

Where  the  illegal  consideration  does  not  appear  on  the  face 
of  the  instrument,  the  obligor  or  covenantor  can  plead  the 
illegality  in  defence  to  an  action  at  law,  and  he  could  have 
obtained  discovery  in  equity  in  aid  of  his  legal  defence,  but 
he  cannot  get  any  other  equitable  relief,  sUch  as  having  the 
instrument  delivered  and  cancelled,  unless  it  was  obtained 
under  circumstances  which  would  give  him  an  independent 
right  to  such  relief,  e.g.  oppression  or  fraud.  Simpson  v. 
Eowden,  3  My.  &  Cr.  97 ;  Bemjon  v.  Nettlefold,  3  Macn.  &  G-. 
94  ;  Ayerst  v.  Jenkins,  16  Eq.  275 ;  Jones  v.  Merionethshire 
Building  Society,  [1892]  1  Ch.  173. 

The  Companies  Glauses  Act,  1863  (26  &  27  Vict.  c.  118),  Actions  by 
provides  (sect.  27)  that  if  the  interest  on  debenture  stock  is  gageet^o™""^ 
in  arrear  for  thirty  days,  the  holder  may  recover  the  arrears  <i®b™t"i^e 
with  costs  by  action  against  the  company.  holders. 

As  to  the  right  of  the  mortgagee  of  a  company  under  the 
Companies  Clauses  Act,  1845  (8  &  9  Vict.  c.  16),  to  sue  for 
interest  in  arrear  or  principal  money  unpaid,  see  sect.  53  of  the 
Act. 

A  debenture  holder  under  the  Companies  Clauses  Act.  1845,  Debenture 
who  has  obtained  judgment  at  law  against  the  company  for  his  ^ari^assjt.  ° 
principal  interest,  and  costs,  is  not  entitled  to  issue  execution 
otherwise  than  as  a  trustee  for  himself  and  all  other  debenture 
holders  entitled  to  be  paid  j^ari^assw  with  him.  Bowen  v.  Brecon 
Bailwag  Co.,  3  Eq.  541 ;  see  Hope  v.  Groydon  Tramways  Co., 
34  Ch.  D.  730. 

A  contract  cantiot  be  enforced  at  law  or  in  equity  by  a  Who  can  sue 
stranger  to  the  contract  and  to  the  consideration.  Therefore 
an  agreement  between  A.  and  B.  that  B.  shall  pay  C,  when  C. 
is  not  a  party,  directly  or  indirectly,  to  the  agreement,  gives 
C.  no  right  of  action  against  B.  Tiveedle  v.  Atkinson,  1  B.  &  S. 
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393 :  In  re  Empress  Engineering  Co.,  16  Ch.  D.  125 ;  Gandy 

V.  Gandy,  30  Oh.  D.  57  doubting  louche  \.  Metropolitan  By. 

Warehousing  Oo.,  6  Ch.  671) ;  see  Davis  &  Sons  v.  Taff  Vale 

By.  Oo.,  [1895]  A.  0.  542. 

Both  trustee         But  where  one  of  the  parties  to  a  contract  contracts  simply 

^niUcsm^i-ae.  ^^  trustee  for  a  third  person  or  constitutes  himself  in  effect  a 

trustee  for  that  person,  then  the  trustee  can  sue  at  law  and 

recover  substantial  damages  {a),  and  the  cestui  que  trust  can 

sue  in  equity  (6).     (a)  Lamh  v.  Vice,  6  M.  &  W.  467 ;  Lloyd's 

V.  Harper,  16  Ch.  D.  290.     (&)  Tomlinson  v.  Gill,  Ambl.  330; 

Gregory  v.   Williams,  3  Mer.  582 ;  Gandy  v.  Gandy,  30  Ch. 

D.  57. 

Whether  It  may  appear,  however,  from  the  instrument  constituting 

holders  the  trust,  that  the  cestui  que  trust  was  only  intended  to  sue 

through  the  trustees,  or  in  default  of  their  exercising  their 

rights  under  the  trust-deed.     In  re  Uruguay  Central  By.  Oo., 

11  Ch.  D.  372,  383;  In  re  Bunderland  Iron  Ore  Oo.,  [1909] 

1  Ch.  446. 

In  In  re  Olathe  Silver  Mining  Oo. ,  27  Ch.  D.  278,  there  were 

two  contracts,  one  in  the  trust-deed  with  the  trustees  and  the 

other  in  the  debenture  with  the    bearer ;    consequently  the 

bearer  was  held  entitled  to  present  a  winding-up  petition. 

Amount  The  debt  due  from  the  mortgagor  to  the  mortgagee,  in 

recoverablein  xI't.-i.  j.-  j.i  i  •    j.   ■       t    ■       ■        i 

action  at  law.  respect  01  whicn  an  action  at  law  can  be  maintained,  is  simply 
the  debt  which  the  mortgagor  has  expressly  contracted  to  pay, 
and  does  not  include  expenses  properly  incurred  by  the  mort- 
gagee, which  would  be  allowed  him  in  an  action  for  foreclosure 
or  redemption.     Ex  parte  Fewings,  25  Ch.  D.  338. 

Bondcreditor       A  bond  creditor  cannot  recover  for  principal  and  interest 

cover'beyond  beyond  the  penalty  of  the  bond.     Machworth  v.  Thomas,  5  Yes. 

penalty.  329 .  Clarke  V.  Seton,  6  Ves.  411 ;  Mathews  v.  Kehle,  4  Bq. 
467,  474 ;  3  Ch.  691,  699 ;  In  re  Enipe's  Estate,  27  L.  E.  Jr. 
412 ;  S.  0.  Eatton  v.  Harris,  [1892]  A.  C.  547. 

This  rule  is  subject  to  the  following  exceptions  : — • 
1.  A  bond  debtor  who  obtained  an  injunction  to  restrain 
his  creditor  from  proceeding  at  law,  while  the  debt  was  under 
the  penalty,  was  obliged  to  do  equity  by  paying  all  interest 
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due  although  exceeding  the  penalty.  Duvall  v.  Terry,  Show. 
P.  C.  15 :  Pulteney  \.  Warren,  6  Ves.  72 ;  Grant  v.  Grant,  3 
Euss.  598,  S.  C.  3  Sim.  340. 

2.  Where  there  is  a  mortgage  in  the  form  of  a  trust  for 
sale  for  securing  the  payment  of  a  sum  of  money  with  interest 
thereon,  the  fact  that  the  same  sum  is  also  secured  by  bond 
does  not  prevent  the  creditor  from  recovering  under  the 
mortgage  all  interest  due,  although  exceeding  the  penalty  of 
the  bond  {a) ;  but  where  the  mortgage  is  made  expressly  to 
secure  all  sums  secured  by  certain  bonds  therein  mentioned, 
and  the  interest  thereof,  due  and  to  become  due  thereon,  the 
principal  and  interest  recoverable  under  the  mortgage  are 
limited  to  the  penalty  of  the  bond  (h).  (a)  Clarice  v.  Abingdon, 
17  Ves.  106 ;  (6)  Ewjlies  v.  Wynne,  1  My.  &  K.  20. 

This  distinction,  which  appears  unsubstantial,  was  recog- 
nized in  Mathews  v.  Kehle,  4  Eq.  467,  474. 

A  bond  creditor  is  entitled  at  law  to  sue  for  the  whole  Relief  of 

obligor 

penalty,  although  only  part  of  the  debt  remains  due  ;  but  the  in  equity. 
obligor  is  entitled  to  relief  in  equity  on  paying  the  principal, 
interest,  and  6osts.     Forward  v.  Duffield,  3  Atk.  555 ;  In  re 
Graham,  [1895]  1  Ch.  66. 

A  bond  creditor  is  not  entitled  as  against  an  insolvent 
surety  to  the  benefit  of  counter-bonds  or  collateral  securities 
given  to  him  by  the  principal  debtor.  In  re  Walker,  [1892] 
1  Ch.  621,  explaining  Maiver  v.  Harrison,  1  Eq.  Abr.  93, 
pi.  5. 

A  mortgagee  may  join  a  claim  for  payment  under  the  per-  Foreclosure. 
sonal  covenant  to  a  claim  for  foreclosure ;  see  below,  p.  657. 

But  whilst  an  action  for  foreclosure  in  the  Chancery 
Division  is  pending,  a  second  action  brought  in  the  King's 
Bench  Division  is  improper  and  will  be  stayed;  Williams  v. 
Hunt,  [1905]  1  K.  B.  512,  following  Poulett  v.  Hill,  [1893] 
1  Ch.  277. 

A  puisne  incumbrancer  who  has  lost  his  right  of  redemp- 
tion by  submitting  to  a  foreclosure  order  absolute  is  still 
entitled  to  sue  the  mortgagor  on  his  personal  covenant; 
Worthington  &  Go.  v.  Ahhott,  [1910]  1  Oh.  588. 
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The  appointment  of  a  receiver  does  not  prevent  the  mort- 
gagee from  suing  on  the  personal  covenant ;  Lynde  v.  Waith- 
man,  [1895]  2  Q.  B.  180. 


Executor 
sued  as  suoli, 


Executor 

sued 

personally. 


Estoppel 

against 

creditor. 


B.  Actions  against  the  Debtor's  Kepeesentatives. 

1.  The  creditor  has  a  remedy  against  the  executor,  both  at 
law  and  in  equity.  When  the  executor  is  sued  at  common 
law  in  his  character  as  executor,  all  payments  are  disallowed 
him  which,  as  between  the  estate  and  the  creditor  suing,  have 
been  wrongfully  made.  He  cannot  set  up  his  own  devastavit 
in  order  to  escape  payment.  The  result  is  that  at  law  he  is 
considered  to  hold  still  in  his  own  hand  assets  which  he  has 
improperly  paid  away. 

The  same  principle  applies  in  equity.  Where  an  account 
is  directed  of  the  testator's  personal  estate  received  by  the 
executor,  or  by  his  order,  or  for  his  use,  he  is  not  entitled  to 
be  allowed  payments  wrongfully  made  by  him  more  than  six 
years  before  the  summons.  In  re  Marsden,  26  Ch.  D.  783  ;  In 
re  Hyatt,  38  Ch.  D.  609. 

The  executor  will  be  treated  as  having  in  hand  any  legacy 
or  share  of  residue  given  to  him  by  the  testator.  Blahe  v. 
Gale,  31  Ch.  D.  196 ;  32  Ch.  D.  571. 

2.  The  creditor  has  also  a  remedy  against  the  executor 
personally. 

It  is  founded  on  the  devastavit  of  the  executor  in  mis- 
applying assets  of  the  testator  available  for  the  creditor's 
payment.  The  executor  can  therefore  plead  the  Statute  of 
Limitations  against  the  devastavit  so  charged.  The  executor's 
liability  is  the  same  both  at  law  and  in  equity.  Thome  v. 
Kerr,  2  E.  &  J.  54  ;  In  re  Gale,  22  Ch.  D.  820. 

The  liability  for  the  devastavit  of  an  executor  passes  to  his 
executor  by  virtue  of  SO  Car.  II.  c.  7. 

If  the  creditor  misleads  the  executor  so  that  he  is  thereby 
induced  to  part  with  the  assets  in  a  manner  which  would  be  a 
devastavit,  the  creditor  cannot  complain  of  the  devastavit.  This 
defence  is  open  to  an  executor,  whether   he  is  sued  in  his 

Digitized  by  Microsoft® 


ACTIONS   AGAINST   EXECUTOR   OR  LEGATEE.  2 '7  9 

representative  capacity  or  personally.  Hiehards  v.  Browne,  3 
Bing.  N.  C.  493  ;  Jeivsbiiry  v.  Mummery,  L.  R.  8  C.  P.  56  ;  In 
re  Birch,  27  Ch.  D.  622. 

3.  In  equity  a  creditor  may  follow  assets  in  the  hands  of  Right  to 
legatees,  though  they  have  been  delivered  to  the  legatees  in  legacies. 
ignorance  of  the  creditor's  demand.  Noel  v.  Bohinson.  1 
Vern.  90  ;  2  Vent.  358  ;  Hodges  v.  Waddington,  2  Vent.  360  ; 
Gillespie  v.  Alexander,  3  Euss.  130  ;  March  v.  Eussell,  3  My.  & 
Cr.  31 ;  Bidgway  v.  Neivstead,  2  Giff.  492 ;  3  D.  F.  &  J.  474 ; 
see  In  re  Brogden,  38  Ch.  D.  546,  569,  573. 

The  right  to  relief  is  equitable  only,  and  may  be  refused 
on  equitable  grounds. 

Relief  will  be  refused  if  the  creditor  has  actively  consented 
to  the  distribution  of  the  personal  estate,  or  if  he  has  delayed 
in  bringing  forward  his  claim  until  the  rights  and  liabilities 
of  the  legatees  have  been  varied.  Bidgivay  v.  Neivstead,  supra  ; 
Blahe  v.  Gale,  31  Oh.  D.  196 ;  32  Ch.  D.  571 ;  see  Leahy  v. 
Be  Moleyns,  [1896]  1  I.  E.  206. 

The  creditor  is  entitled  to  follow  assets  in  the  hands  of  a  Bights 
specific  legatee,  although  the  personal  estate  of  the  testator  afienee 
not  specifically  bequeathed  is  more  than  sufficient  to  pay  his  ^°^'  ™i^®- 
debts,  funeral  and  testamentary  expenses,  and  discharge  all 
his  liabilities.     Bavies  v.  Nicolson,  2  De  G.  &  Jo.  693. 

But  where  a  creditor  has  not  come  in  under  a  decree  until 
the  assets  have  been  in  part  distributed,  he  is  only  entitled  to 
recover  from  each  legatee  that  sum  which,  as  between  himself 
and  the  other  parties  interested  in  the  estate,  he  would  be 
liable  to  pay.  Gillespie  v.  Alexander,  3  Euss.  130 ;  Greig  v. 
Somerville,  1  E.  &  M.  338. 

The  creditor  cannot  follow  assets  which  have  been  alienated 
by  the  legatee  to  a  bond  fide  purchaser  for  value  without  notice 
of  the  creditor's  claim ;  and  the  creditor  has  no  remedy  against 
the  legatee  personally.  Spachman  v.  Thnbrell,  8  Sim.  253 ; 
Bilkes  V.  Broadmead,  2  D.  F.  &  J.  566. 

The  creditor  may  follow  assets  in  the  hands  of  a  purchaser 
for  value  from  a  legatee  so  long  as  the  legacy  remains  under  the 
control  of  the  executor,  or  of  the  Court  in  an  administration 
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action.      Noble  v.  Brett,  24  B.  499 ;  Hooper  v.  Smart,  1  Ch.  D. 
90 ;  see  Graham  v.  Drummond,  [1896]  1  Ch.  968,  976. 

Where  a  creditor  seeks  for  administration  of  the  personal 
estate  only,  he  is  not  obliged  to  sue  on  behalf  of  himself  and 
all  other  creditors.  In  re  Greaves,  18  Ch.  D.  551,  554;  Be 
Blount,  97  W.  E.  865. 

4.  At  common  law  a  creditor  by  specialty,  by  which  the 
heirs  are  bound,  has  an  action  of  debt  against  the  heir,  who  is 
against  heir,  liaj^ig  to  the  extent  of  the  debtor's  land  descended  upon  him. 
The  land  is  not  liable  in  the  hands  of  a  hona  fide  alienee 
before  action  brought,  but  the  liability  becomes  a  personal 
liability  of  the  heir  to  the  extent  of  the  value  of  the  land 
aliened.  Debts  Eecovery  Act,  1830  (11  Geo.  IV.  &  1  Wm.  IV. 
c.  47),  s.  6 ;  Mathews  v.  Jones,  2  Anst.  506 ;  Richardson  v. 
Morton,  7  B.  112 ;  British  Mutual  Investment  Co.  t.  Smart,  10 
Ch.  567. 

By  virtue  of  sect.  8  of  the  Debts  Eecovery  Act,  1830 
(11  Geo.  IV.  &  1  Wm.  IV.  c.  47),  the  creditor  has  the  same 
right  against  a  devisee.  The  creditor's  proper  course  is  to  sue 
the  heir,  making  the  devisee  co-defendant ;  In  re  Lacey,  [1907] 
1  Ch.  330,  347.  But  in  case  of  testators  dying  after  1897,  see 
below,  p.  282.  The  land  ceases  to  be  liable  in  the  hands  of  a 
iona  fide  alienee  before  action  brought,  and  the  debt  becomes 
the  personal  debt  of  the  devisee  to  the  extent  of  the  value  of 
the  land  aliened  ;  In  re  Hedgley,  34  Ch.  D.  379. 

An  equitable  tenant  for  life  is  a  devisee  within  this  section ; 
In  re  Atkinson,  [1908]  2  Ch.  307. 

An  alienation  of  the  legal  estate  not  affecting  the  bene- 
ficial interest  is  not  an  alienation  within  the  statute.  Goope  v. 
Cresswell,  2  Ch.  112. 

Although  an  equitable  mortgage  by  the  heir  or  devisee  is 
not  such  an  alienation  as  to  protect  the  land  from  execution 
by  virtue  of  the  statute,  equity  would  protect  the  interest  of 
the  mortgagee.     Goope  v.  Gresswell,  2  Ch.  112. 

The  right  of  the  creditor  by  specialty,  in  which  the  heirs 
are  bound,  to  sue  the  heir  or  devisee  at  common  law,  has  not 
been  taken  away  by  the  Administration  of  Estates  Act,  1869 
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(32    &    33    Vict.   c.   46).      In  re  Blidge,   27   Oh.   D.    478, 
482. 

The  Conveyancing  Act,  1881,  provides  (sect.  59)  that  a  Gonveyano- 
covenant,  and  a  contract  under  seal,  and  a  bond  or  obligation  ^^^   °  ' 
under  seal,  though  not  expressed  to  bind  the  heirs,  shall  operate 
in  law  to  bind  the  heirs  and  real  estate,  as  well  as  the  executors 
and  administrators  and  personal  estate  of  the  person  making 
the  same  as  if  heirs  were  expressed. 

The  creditor  by  specialty  in  which  the  heirs  are  bound  has  Specialty 

the  same  rights  in  equity ;   but  where  he  sues  in  equity,  all  "n'^equity. 

creditors  are  entitled  pari  passu  to  the  benefit  of  the  decree. 

Morley  v.  Morley,  5  D.  M.  &  G.  610. 

5.  The  debtor  may  by  will  make  the  laud  equitable  assets,  Eights  of 
,11  ,..  ,.  1-.  simple  con- 

thereby  preventing  its  exclusive  application  to  the  payment  tract  creditor 

of  specialty  debts,  or  he  may  devise  it  for  the  payment  of  a  ^^  ^'^"^  ^' 

particular  debt  on  simple  contract,  and  so  withdraw  it  from 

specialty  creditors  altogether.     The  Debtors  Eecovery  Act, 

1830  (11  Geo.  IV.  &  1  Wm.  IV.  c.  47),  s.  5 ;  Richardson  v. 

Horto7i,  7  B.  112,  123. 

By  the  Administration  of  Estates  Act,  1833  (3  &  4  Wm.  IV.  3&i  Wm.  IV. 
•^  .  c.  104. 

c.  104),  freeholds  and  copyholds,  which  the  debtor  has  not  by 

will  charged  with  or  devised  subject  to  the  payment  of  his 

debts,  are  made  assets  to  be  administered  in  courts  of  equity 

for  the  payment  of  the  just  debts  of  such  persons,  as  well  debts 

due  on  simple  contract  as  on  specialty.     The  heir  at  law  and 

devisee  are  made  liable  to  the  same  suits  in  equity  under  this 

Act  as  they  were  before  the  Act  at  the  suit  of  creditors  by 

specialty  in  which  the  heirs  are  bound. 

The  rights  given  by  the  statute  to  simple  contract  creditors 
are  purely  equitable.  Therefore,  a  simple  contract  creditor 
can  only  get  a  judgment  under  this  statute  for  the  benefit 
of  all  the  creditors.  In  re  Illidge,  24  Ch.  D.  654 ;  27  Ch.  D. 
478. 

The  Act  gives  no  lien  on  the  real  estate  until  a  judgment 

has  been  obtained;  In  re  Moon,  [1907]  2  Ch.  304. 

Under  this  Act  the  land  is  freed  from  liability  by  a  hona  Effect  of 

.... 

fide  alienation  for  value,  whether  legal  or  equitable,  the  heir  f'oi°yaiu°e'^ 
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or  devisee  becoming  personally  liable  to  the  extent  of  the 
value  of  the  land  aliened.  Bpachman  v.  Timhrell,  8  Sim.  253 ; 
Kinderley  v.  Jervis,  22  B.  1 ;  E.c  parte  Baine,  1  M.  D.  &  D. 
492 ;  British  Mutual  Investment  Go.  v.  Smart,  10  Ch.  567 ;  In 
re  Atkinson,  [1908]  2  Ch.  307. 

The  fact  that  the  alienee  has  notice  that  there  are  debts  of 
the  ancestor  or  devisor  remaining  unpaid  does  not  expose  him 
to  any  liability,  or  bring  him  within  the  provisions  of  13  Eliz. 
c.  5.  Biehardson  v.  Horton,  7  B.  112,  124;  Jones  v.  Noyes,  4 
Jur.  N.  S.  1033 ;  Kinderley  v.  Jervis,  22  B.  1. 

6.  The  Administration  of  Estates  Act,  1869  (32  &  33 
Vict.  c.  46)  provides — 

Sect.  1.  In  the  administration  of  the  estate  of  every  person 
who  shall  die  on  or  after  the  first  day  of  January,  1870,  no 
debt  or  liability  of  such  person  shall  be  entitled  to  any  priority 
or  preference  by  reason  merely  that  the  same  is  secured  by  or 
arises  under  a  bond,  deed,  or  other  instrument  under  seal,  or 
is  otherwise  made  or  constituted  a  specialty  debt ;  but  all  the 
creditors  of  such  person,  as  well  specialty  as  simple  contract, 
shall  be  treated  as  standing  in  equal  degree,  and  be  paid 
accordingly  out  of  the  assets  of  such  deceased  person,  whether 
such  assets  are  legal  or  equitable,  any  statute  or  other  law  to 
the  contrary  notwithstanding :  Provided  always,  that  this  Act 
shall  not  prejudice  or  affect  any  lien,  charge,  or  other  security 
which  any  creditor  may  hold  or  be  entitled  to  for  the  payment 
of  his  debt. 

Where  a  creditor  seeks  for  administration  of  the  rSal  estate, 

sue^on  behalf  ^®  T^'^st  Sue  on  behalf  of  all,  unless  the  real  estate  has  been 

of  all.  ordered  to   be  sold,  or  there  is  a  trust  for,  or  power  of  sale. 

Ponsford  v.  Hartley,  2  J.  &  H.  736 ;  Woyraker  v.  Pryer,  2  Ch. 

D.  109 ;  In  re  Boyle,  5  Ch.  D.  540 ;  In  re  Greaves,  18  Ch.  D. 

551,  554 ;  Be  Vincent,  26  W.  B.  94. 

Land  Trans-         In  the  case  of  a  person  dying  after  1897  his  real  estate  is 

'        ■  available  for  the  payment  of  his  debts  by  virtue  of  the  Land 

Transfer  Act,  1897  (60  &  61  Vict.  c.  65),  and  presumably  it  is 

not  in  such  a  case  necessary  to  make  the  heir  or  devisee  a 

defendant. 


When 
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C.  Actions  for  Recoveey  of  Ebnt-Chaeges. 

1.  The  better  opinion  appears  to  be,  that  the  grantee  of  a  Eemedies  of 
rent-cliarge  has  no  personal  remedy  against  the  grantor,  unless  fent-oTarge 
the  grantor  has  entered  into  a  covenant  for  payment.     Sliqo  against 

°  r    J  J    grantor, 

EaU  V.  White,  31  L.  E.  Ir.  316. 

Lord  Campbell  was  of  opinion  that,  if  the  power  of  distress 
under  a  rent-charge  became  unavailing,  the  remedy  of  the 
grantee  was  the  same  as  if  there  had  been  a  simple  grant  of 
an  annuity,  which  implies  a  promise  to  pay  and  imposes  a 
personal  liability.  Fer  Lord  Campbell  in  Monypenny  v.  Mony- 
penny,  9  H.  L.  C.  114,  123,  125. 

Where  the  grantor  covenanted  for  himself,  his  heirs,  and 
assigns,  that,  if  the  rent- charge  was  in  arrear,  it  should  be 
lawful  for  the  grantee  to  distrain,  it  was  held  that,  the  power 
to  distrain  becoming  unavailing,  the  grantee  could  recover 
damages  from  the  personal  estate  of  the  grantor,  equal  to  the 
amount  which  could  have  been  recovered  as  arrears  if  there 
had  been  a  covenant  to  pay.  21onypenny  v.  Monypenny,  3  De 
G.  &  Jo.  572 ;  9  H.  L.  C.  114. 

2.  Where  a  rent  issues  out  of  land,  the  owner  of  the  rent  against 
may  sue  the  terre   tenant  in  debt,  whether  the  terre  tenant 

is  the  original  grantor  or  not.  Eton  College  v.  Beaueliamp,  1 
Oh.  Cas.  121 ;  Thomas  v.  Sylvester,  L.  E.  8  Q.  B.  368;  Christie 
V.  Barher,  53  L.  J.  Q.  B.  537  ;  Searle  v.  Goohe,  43  Ch.  D. 
519  ;  Crawford  v.  Annaly,  23  L.  E.  Ir.  113  ;  Swift  v.  Kelly,  24 
L.  E.  Ir.  107,  478 ;  Sligo  Rail  v.  White,  31  L.  E.  Ir.  316. 

A  tenant  for  years  is  not  a  terre  tenant  within  this  principle. 
In  re  Greenwich  Herbage  Bents  Charity,  [1896]  2  Ch.  811. 

At  law,  the  terre  tenant  is  liable  in  debt  for  the  whole 
amount  of  the  arrears  during  his  tenancy,  although  exceeding 
the  profits  of  the  land  during  that  period.  Pertwee  v.  Townsend, 
[1896]  2  Q.  B.  129,  not  following  Odium  v.  Thompson,  31  L.  E. 
Ir.  394. 

The  owner  of  part  of  the  land  charged  is  liable  in  debt 
to    make  good   the  whole   charge,  having   his  remedy   over 
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against  the  tenants  of  the  residue.  Christie  v.  Barker,  53  L.  J. 
Q.  B.  537. 

The  right  arises  not  out  of  contract  but  out  of  privity  of 
estate.  There  can  be  no  claim  against  the  terre  tenant  unless 
he  is  in  possession  when  the  rent  becomes  due.  Whitaher  v. 
Fortes,  1  C.  P.  D.  51 ;  In  re  Blachlurn  Building  Society,  42  Ch. 
D.  343. 

A  legal  mortgagee,  though  not  in  possession  in  the  ordinary 
sense  of  mortgagee  in  possession,  is  terre  tenant  by  virtue  of 
his  legal  seisin  and  liable  to  pay  the  rent ;  Cundiff  v.  Fitzsim- 
mons,  [1911]  1  K.  B.  518.  Of.  CopestaJce  v.  Eoper,  [1908]  2  Ch. 
10  ;  see  above,  p.  226. 

The  right  does  not  depend  on  the  existence  of  a  covenant 
by  the  grantor.  Such  a  covenant  does  not  run  with  the  land. 
In  re  Blackhurn  Building  Society,  42  Ch.  D.  343 ;  Searle  v. 
Cooke,  43  Ch.  D.  519. 

The  right  is  the  same  whether  the  rent-charge  is  created 
by  deed  or  by  will.     Booth  v.  Smith,  51  L.  T.  395. 
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CHAPTEE  XXVI. 

SECURED  OEEDITOE   IN   BANKRUPTCY. 

A  SECURED  creditor  has,  under  the  Judicature  Act,  1875,  the 
same  rights  in  bankruptcy,  in  winding-up,  and  in  the  adminis- 
tration of  insolvent  estates. 

Sect.  10  of  the  Act  provides —  judicature 

In  the  administration  by  the  Court  of  the  assets  of  any  g  \o 
person  who  may  die  after  the  commencement  of  this  Act,  and 
whose  estate  may  prove  to  be  insufficient  for  the  payment  in 
full  of  his  debts  and  liabilities,  and  in  the  winding-up  of  any 
company  under  the  Companies  Acts,  1862  and  1867,  whose 
assets  may  prove  to  be  insufficient  for  the  payment  of  its  debts 
and  liabilities  and  the  costs  of  winding-up,  the  same  rules 
shall  prevail  and  be  observed  as  to  the  respective  rights  of 
secured  and  unsecured  creditors,  and  as  to  debts  and  liabilities 
provable,  and  as  to  the  valuation  of  annuities  and  future  and 
contingent  liabilities  respectively,  as  may  be  in  force  for  the 
time  being  under  the  Law  of  Bankruptcy  with  respect  to  the 
estates  of  persons  adjudged  bankrupt. 

The  Bankruptcy  Act,  1883  (46  &  47   Vict.  c.  52),  after  Petitioning 
stating  [sect.  6,  (1)]  the  conditions  under  which  a  creditor  is 
entitled   to  present  a  bankruptcy  petition  against  a  debtor, 
provides — 

Sect.  6,  (2).  If  the  petitioning  creditor  is  a  secured  creditor, 
he  must  in  his  petition  either  state  that  he  is  willing  to  give 
up  his  security  for  the  benefit  of  the  creditors  in  the  event 
of  the  debtor  being  adjudged  bankrupt,  or  give  an  estimate 
of  the  value  of  his  security.  In  the  latter  case,  he  may  be 
9.dmitted  as  a  petitioning  creditor  to  the  extent  of  the  balance 
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of  the  debt  due  to  him,  after  deducting  the  value  so  estimated, 
in  the  same  manner  as  if  he  were  an  unsecured  creditor. 

Where  a  secured  creditor  presents  a  petition  and  gives  an 
estimate  of  his  security,  if  the  estimate  is  genuine  the  Court 
will  not  inquire  into  its  correctness;  and,  in  the  absence  of 
evidence  of  mistake,  the  creditor  will  not  be  allowed  to  depart 
from  his  estimate ;  In  re  Button,  [1905]  1  K.  B.  602,  explaining 
Ex  parte  Taylor,  13  Q.  B.  D.  128. 

A  debenture  holder  of  a  tramway  company  may  present  a 
petition  to  wind  up  the  company.  In  re  Borough  of  Forts- 
mouth  Traviivmjs  Co.,  [1892]  2  Ch.  362,  not  following  In  re 
Heme  Bay  Waterworks  Co.,  10  Ch.  D.  42. 

The  Bankruptcy  Act,  1883,  enacts — 

Sect.  168.  In  this  Act,  unless  the  context  otherwise  requires, 
"  secured  creditor  "  means  a  person  holding  a  mortgage,  charge, 
or  lien  on  the  property  of  the  debtor  or  any  part  thereof,  as 
a  security  for  a  debt  due  to  him  from  the  debtor. 

An  unpaid  vendor  is  not  by  virtue  of  his  vendor's  lien  a 
secured  creditor ;  semhle,  Pearee  v.  BuUard,  [1908]  1  Ch.  780 ; 
see  III  re  Buer,  W.  N.  (1892)  122,  138. 

The  creditor  of  a  partnership  is  not  a  secured  creditor  of 
the  partnership  in  respect  of  a  security  which  he  holds  on  the 
separate  estate  of  one  of  the  partners.  Ex  parte  Peacock,  2 
Gly.  &  J.  27 ;  E.v  parte  Bowden,  1  D.  &  Ch.  135 ;  Ex  parte 
Caldicott,  25  Ch.  D.  716. 

But  he  is  a  secured  creditor  if  the  property  was  in  fact 
partnership  property  when  he  took  his  security,  although  he 
was  then  informed  by  the  firm  that  it  was  separate  property 
of  one  of  the  partners.  Ex  parte  Connell,  3  Dea.  201 ;  3  Mont. 
&  A.  581 ;  In  re  Collie,  3  Ch.  D.  481. 

Conversely,  the  creditor  of  a  partner  is  not  a  secured  creditor 
in  respect  of  a  security  held  by  him  on  the  partnership 
property.  Ex  parte  Shepherd,  2  M.  D.  &  D.  204  S.  C.  In  re 
Plummer,  1  Ph.  56. 

Where  property  held  by  two  tenants  in  common  is  mortgaged 
to  secure  the  debt  of  one,  who  afterwards  becomes  bankrupt, 
the  mortgagee  is  a  secured  creditor  of  the  bankrupt  in  respect 
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of  his  moiety   of  the  mortgaged  property.      i?ii;  parte   West 
Biding  Banhing  Co.,  19  Ch.  D.  105. 

A  creditor  who  obtains  a  writ  of  sequestration  is  not  neces- 
sarily a  secured  creditor,  even  in  respect  of  money  received  by 
the  sequestrator  ;  Ex  parte  Pollard,  [1903]  2  K.  B.  41. 

A  judgment  creditor  who  obtains  an  order  appointing  a 
receiver  is  not  a  secured  creditor ;  Croshaw  v.  Lyndhurst  Ship 
Co.,  [1897]  2  Oh.  154.  See  above,  p.  137,  as  to  an  order  ap- 
pointing a  receiver  not  creating  a  lien. 

The  right  of  secured  creditors  in  bankruptcy  to  vote  at  Right  to  vote 
meetings  of  creditors  is  governed  by  Rules  10,  11,  and  12  in  ^f  ^l^itoS 
the  First  Schedule  to  the  Bankruptcy  Act,  1883  [see  sect. 
15,  (2)]. 

Rules  134,  135,  and  186  of  the  First  Schedule  to  the  Com- 
panies (Winding-up)  Rules,  1909,  are  substantially  identical 
with  Rules  10,  11,  and  12  in  the  First  Schedule  to  the  Bank- 
ruptcy Act,  1883. 

A  creditor  who  votes  in  respect  of  his  whole  debt  in  the 
mistaken  belief  that  a  security  which  he  holds  need  not  be 
brought  into  account,  will  be  allowed,  if  the  mistake  arose 
from  inadvertence,  and  the  position  of  the  parties  has  not  been 
altered  since  the  proof  was  made,  to  amend  his  proof  by  valuing 
his  security  and  proving  for  the  balance.  Ex  parte  CIarl:e,  67 
L.  T.  232,  465 ;  Jit  re  Henry  Lister  &  Co.,  [1892]  2  Ch.  417 ; 
In  re  Safety  Explosives,  Lim.,  [1904]  1  Ch.  226 ;  In  re  Bowe, 
[1904]  1  E.  B.  489;  In  re  Fanshawe,  [1905]  1  K.  B.  170. 
Ametidment  will  not  be  allowed  if  the  position  of  the  parties 
has  been  altered  ;  cases  supra. 

The  right  of  proof  by  secured   creditors  is  governed  by  Mode  of  proof 
Rules  9  to  17  of  the  Second  Schedule  to  the  Bankruptcy  Act,  credft'ors? 
1883  (see  sect.  39). 

Th6  effect  of  these  rules  is  shortly  as  follows : — 

If  a  secured  creditor  realizes  his  security,  he  may  prove  Creditor 

I.        1       1     ■•  1         ,      1  ■       /-r.    n     /->\  '  realizing  his 

for  the  balance  due  to  him  (Rule  9).  security. 

A  secured  creditor  within  this  rule  is  a  creditor  who  holds 
a  security  for  his  debt  at  the  date  of  the  bankruptcy.  A 
creditor   is    secured   although   he   has   realized   his   security 
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before     he    proves.       Quartermaine's     Case,    [1892]    1     Ch. 
639. 

In  ascertaining  the  net  proceeds  of  a  security  which  the 
mortgagee  realizes,  he  is  entitled  to  deduct  from  the  gross 
proceeds  costs  reasonably  incurred  in  defending  his  title  to 
the  security  and  the  costs  of  enforcing  it.  Ex  parte  Oarr,  11 
Ch.  D.  62 ;  Quartermaine's  Case,  [1892]  1  Ch.  639,  650. 

Creditor  A  secured  creditor  who  surrenders  his  security  may  prove 

his  secuiity.    for  his  whole  debt  (Eule  10). 

Creditor  A.  secured  creditor,  who  neither  realizes  nor  surrenders  his 

assessing 

value  of  security,  must  state  m  his  proof  the  value  at  which  he  assesses 

seouri  y.  j^^  ^^^  shall  receive  a  dividend  only  in  respect  of  the  balance 
due  to  him  (Rule  11). 

A  creditor  holding  several  securities  may,  where  the  rights 
of  third  parties  are  not  involved,  value  them  in  a  lump,  against 
the  total  amount  of  his  debt,  but  the  trustee  may  require  him 
to  assess  the  value  of  each  security  separately.  In  re  Smith 
and  Logan,  43  W.  R.  413.  But  where  the  securities  are  dif- 
ferent, or  there  are  different  rights  over  as  against  third  persons, 
the  creditor  may  be  required  to  distinguish  the  debts  and  the 
values  of  the  securities ;  In  re  Morris,  [1899]  1  Ch.  485. 

Where  a  security  is  valued  in  the  creditor's  proof,  the 
trustee  may  redeem  it  on  paying  the  assessed  value  [Eule 
12  (a)].  But  this  rule  only  applies  to  creditors  who  prove, 
not  to  a  valuation  made  merely  in  a  bankruptcy  petition  pre- 
sented by  a  secured  creditor ;  In  re  Vautin,  [1899]  2  Q.  B. 
549.  See,  per  Stirling,  L.J.,  in  In  re  Button,  [1905]  1  K.  B. 
602,  607. 

If  the  trustee  is  dissatisfied  with  the  assessment,  he  may 
require  that  the  property  comprised  in  the  security  be  offered 
for  sale.  If  the  sale  be  by  public  auction,  the  creditor,  or 
the  trustee  on  behalf  of  the  estate,  may  bid  or  purchase 
[Rule  12  (&)]. 

The  creditor  may  by  notice  in  writing  require  the  trustee 
to  elect  whether  he  will  or  will  not  exercise  his  power  of 
redeeming  the  security  or  requiring  it  to  be  realized.  If  the 
trustee  does  not,  within  six  months  after  receiving  the  notice, 
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signify  in  writing  to  the  creditor  his  election  to  exercise  the 
power,  he  shall  not  be  entitled  to  exercise  it.  The  equity 
of  redemption  vested  in  the  trustee  shall  then  vest  in  the 
creditor,  and  his  debt  shall  be  reduced  by  the  amount  of  the 
valuation  [Rule  12  (a)]. 

A  creditor  may  amend  his  valuation  and  proof  on  showing  Creditor 
that  they  were  made  bond  fide  on  a  mistaken  estimate  or  that  valuation, 
the  security  has  altered  in  value  (Rule  13). 

The  right  to  amend  the  valuation  continues,  although  the 
trustee  has  informed  the  creditor  of  his  intention  to  redeem 
the  security  at  the  assessed  value.  It  ceases  when  the  trustee 
has  paid  the  amount  of  the  assessed  value.  It  probably  ceases 
when  the  trustee  has  elected  to  redeem  under  Eule  12  (e), 
Ex  parte  Norris,  17  Q.  B.  D.  728. 

But  it  does  not  cease  if  the  trustee  has  tendered  the  amount 
and  been  refused.     In  re  Newton,  [1896]  2  Q.  B.  403. 

See  above,  p.  287,  as  to  the  right  of  amendment  not  being 
allowed  if  the  position  of  the  parties  has  been  altered. 

A  mortgagee  will  be  allowed  to  amend  his  valuation  and 
proof  under  this  rule,  notwithstanding  the  opposition  of  a 
subsequent  mortgagee.     Ex  parte  Arden,  14  Q.  B.  D.  121. 

Where  a  valuation  has  been  amended,  the  creditor  must  Efieot  of 
repay  any  dividend  received  in  excess  of  that  to  which  he  valuation. 
would  have  been  entitled  on  the   amended  valuation,  or,  as 
the  case  may  be,  may  be  paid  out  of  any  money  available  for 
dividend  any  dividend  which  he  failed  to  receive  by  reason  of 
the  inaccuracy  of  the  original  valuation  (Rule  14). 

Where  a  security  is  realized  after  valuation,  the  net  amount  Efiect  of 
realized  is  substituted  for  the  valuation  (Eule  15).  security  after 

A  secured  creditor  who  does  not  comply  with  the  foregoing  "'i^'l^'^'tio^- 
rules  is  excluded  from  all  dividends  (Rule  16). 

Subject  to  Rule  12,  a  creditor  cannot  receive  more  than 
twenty  shillings  in  the  pound,  and  interest  (Rule  17). 

The  Bankruptcy  Act,  1890  (53  &  54  Vict.  c.  71),  enacts—  Computation 

Sect.  23.   Where  a  debt  has  been  proved  upon  a  debtor's  where  debt 
estate  under    the    principal    Act,   and    such    debt    includes  ^""^'^^^^^ 
interest  or  any  pecuniary  consideration   in  lieu  of  interest, 

.A.M.  u 
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such  interest  or  consideration  shall,  for  the  purposes  of 
dividend,  be  calculated  at  a  rate  not  exceeding  five  per 
centum  per  annum,  without  prejudice  to  the  right  of  a  creditor 
to  receive  out  of  the  estate  any  higher  rate  of  interest  to 
which  he  may  be  entitled  after  all  the  debts  proved  in  the 
estate  have  been  paid  in  full. 
Computation        Eule  20  of  the  Second  Schedule  to  the  Bankruptcy  Act, 

of  interest        looo  -i 

where  not         ISSO,  provides — 

provided  for.  q^  ^^^  ^jg^^.  ^^  ^^^  certain,  payable  at  a  certain  time  or 
otherwise,  whereon  interest  is  not  reserved  or  agreed  for,  and 
which  is  overdue  at  the  date  of  the  receiving  order  and 
provable  in  bankruptcy,  the  creditor  may  prove  for  interest 
at  a  rate  not  exceeding  four  per  centum  per  annum  to  the 
date  of  the  order  from  the  time  when  the  debt  or  sum  was 
payable,  if  the  debt  or  sum  is  payable  by  virtue  of  a  written 
instrument  at  a  certain  time,  and,  if  payable  otherwise,  then 
from  the  time  when  a  demand  in  writing  has  been  made 
giving  the  debtor  notice  that  interest  will  be  claimed  from 
the  date  of  the  demand  until  the  time  of  payment. 

Interest  As  a  general  rule,  there  can  be  no  proof  in  bankruptcy 

receiving        for  interest  accruing  due  after  the  date  of  the  receiving  order. 

order.  j^^,  parte  BoUiison,  31  L.  J.  Bkcy.  12;  In  re  Summers,  13  Ch. 

D.  136;    Ex  parte  Bath,  22  Ch.  D.  450;    Ux   parte   Ador, 

[1891]  2  Q.  B.  574. 

A  premium  covenanted  to  be  paid  in  a  mortgage  to  a 

building    society   is   not  interest.      Ex  parte  Bath,   27   Ch. 

D.  509. 

The  Bankruptcy  Act,  1883,  enacts  in  effect  [sect.  40,  (5)] 

that  any  surplus  shall  be  applied  in  payment  of  interest  from 

the  date  of  the  receiving  order  at  the  rate  of  four  pounds 

per  centum  per  annum  on  all  debts  proved  in  the  bankruptcy. 

See  Bower  v.  Harris,  Cr.  &  Ph.  351. 

Debtspayable        Eule  21  of  the  Second  Schedule  to  the  Bankruptcy  Act, 
at  a  future       .,  „„„  •  ^ 

time.  1883,  provides — 

A  creditor  may  prove  for  a  debt,  not  payable  when  the 

debtor  committed  an  act  of  bankruptcy,  as  if  it  were  payable 

presently,  and  may  receive  dividends  equally  with  the  other 
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creditors,  deducting  only  thereout  a  rebate  of  interest  at  the 
rate  of  five  pounds  per  centum  per  annum  computed  from 
the  declaration  of  a  dividend  to  the  time  when  the  debt 
would  have  become  payable,  according  to  the  terms  on  which 
it  was  contracted. 

Where  a  debt  is  payable  at  a  future  date  with  interest  Debts  payable 
under  an  express  contract,  the  proper  course  is  to  prove  the  with  interest. 
debt  as  a  present  debt  and  apply  Eule  21  to  the  dividend 
payable  on  it,  and  then  to  value  the  liability  to  pay  interest 
and  prove  for  that  value,  dividends  on  which  will  be  payable 
without  rebate.  Ex  parte  Ador,  [1891]  2  Q.  B.  574  ;  Wallace 
T.  Universal  Automatic  Machines  Co.,  [1894]  2  Ch.  547. 

As  a  general  rule,   a  secured  creditor    has  the  right  to  Right  to 
allocate  his  security  to  that  part  of  his  debt  in  respect  of  aecurity  to 
which  he  has  no  right  of  proof.     Ex  parte  Hunter,  6  Ves.  94 ;  ""rt^oTdebt" 
Ex  parte  Johnson,  3  D.  M.  &  G.  218,  235. 

Thus,  where  a  mortgage  debt  consists  of  principal  and 
interest  at  a  rate  above  5  per  cent ,  and  the  mortgagee  values 
his  security,  he  may  allocate  a  sufficient  part  of  the  assessed 
value  of  the  security  to  cover  the  interest  due  to  him, 
and  prove  for  the  whole  unpaid  balance  of  the  principal,  less 
only  so  much  of  the  assessed  value  as  remains  after  satisfying 
the  claim  for  interest.  In  re  Fox  &  Jacobs,  [1894]  1  Q.  B.  438. 
There  is  an  exception  to  this  rule  in  the  case  of  interest 
accruing  due  after  the  date  of  the  receiving  order. 

Where  a  secured  creditor  realizes  his  security,  he  must  ' 
apply  the  proceeds  of  sale  in  reduction  of  principal  and  interest 
to  the  date  of  the  receiving  order.  He  cannot,  as  against  the 
trustee  in  bankruptcy,  apply  any  part  of  the  proceeds  in 
satisfaction  of  interest  after  that  date.  Ex  parte  Eamsiottom, 
2  Mont.  &  A.  79 ;  Ex  parte  Penfold,  4  De  G.  &  Sm.  282 ;  Ex 
parte  Lubbock,  9  Jur.  N.  S.  854;  In  re  Savin,  7  Ch.  760; 
Quartermaine's  Case,  [1892]  1  Ch.  639 ;  Boss  v.  Boss,  25  L.  E. 
Ir.  362.  But  as  against  the  mortgagor  or  subsequent  mort- 
gagees claiming  to  redeem,  the  first  mortgagee  is  entitled  to 
retain  interest  subsequent  to  the  date  of  the  receiving  order, 
and  also  premiums  paid  by  him  to  keep  alive  a  policy  of 
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assurance  which  forms  part  of  his  security  together  with  interest 
on  the  premiums ;  In  re  Fearoe,  [1909]  1  Ch.  492,  504,  over- 
ruling Pearce  v.  Bullard,  [1908]  1  Ch.  780. 

As  to  In  re  Talhott,  (39  Ch.  D.  567),  see  Quariermaine's  Case, 
[1892]  1  Ch.  639,  649,  and  Ross  v.  Boss,  25  L.  E.  Ir.  362. 

The  accruing  income  of  the  mortgaged  property  after  the 
date  of  the  receiving  order  may,  however,  be  applied  towards 
payment  of  interest  after  that  date.  Ex  parte  Eamshottom,  2 
Mont.  &  A.  79;  Ex  -parte  Fenfold,  4  De  G.  &  Sm.  282; 
Quartermaine's  Case,  [1892]  1  Ch.  639,  649. 

A  secured  creditor  is  not  entitled,  after  notice  of  an  act  of 
bankruptcy  on  the  part  of  the  debtor,  to  receive  payment  of 
his  debt  from  the  debtor  and  hand  over  the  securities; 
Ponsford  Baker  &  Co.  v.  Union  of  London  &  Smith's  Banlc, 
[1906]  2  Ch.  444. 
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CHAPTER  XXVII. 

ULTRA    VIRES   BOEKOWING. 

Wheke   money  is   borrowed   by  a   corporation   in   excess   of  Ultra  vires 

■  ,        ,  Till  borrowing  by 

its    borrowing    powers,    the   loan   creates    no   debt,   legal   or  corporation,  • 
equitable,  from  the  corporation. 

The  same  rule  applies  to  unincorporated  building  societies,  by  unincor- 
The  effect  of  the  Building  Society  Act,  1836  (6  &  7  Wm.  IV.  ing  societies. 
c.  32),  is  to  fix  persons  dealing  with  the  society  with  notice  of 
its  rules,  and  of  any  limitation  which  they  impose  upon  the 
authority  of  its  agents.    Ghapleo  v.  Brunswick  Building  Society, 
6  Q.  B.  D.  696 ;  Murray  v.  Scott,  9  App.  Ca.  519,  547. 

Where  a  loan  is  ultra  vires,  a  deposit  of  title-deeds  to  secure 
it  is  ultra  vires,  and  they  may  be  recovered  by  the  depositor. 
In  re  Guardian  Building  Society,  23  Ch.  D.  4i0. 

Money  of  a  corporation  or  society  applied  in  repayment 
of  an  ultra  vires  loan  can  be  recovered  by  them  from  the 
lender.  Blackhurn  Building  Society  v.  Gunliffe,  Brooks  &  Co., 
29  Ch.  D.  902. 

In  the  case  of  a  corporation,  ratification  by  all  the  cor-  Ratification 
porators   cannot   make   a   debt    binding   on   the   corporation  io^_ 
which    it    could    not    validly    contract.      Ashbury    Baihvay 
Carriage  Co.  v.  Biche,  L.  R.  7  H.  L.  653. 

Where  the  agent  of  an  unincorporated  building  society 
borrows  in  excess  of  his  authority,  the  borrowing  cannot  be 
ratified  as  against  the  society  except  by  the  concurrence  of 
all  the  members.  Blackburn  Building  Society  v.  Gunliffe, 
Brooks  &  Co.,  29  Ch.  D.  902,  910 ;  see  Chapleo  v.  Brunswick 
Building  Society,  6  Q.  B.  D.  696. 

Where  an  unincorporated  building  society  borrowed  money 
ultra  vires,   and   afterwards   was   incorporated   and    acquired 
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borrowing  powers,  it  was  held  that  a  deposit  note  given  to 
secure  the  original  loan  was  invalid,  although  it  might  have 
been  supported  if  it  had  been  given  in  consideration  of  the 
lender  abandoning  his  claim  to  subrogation.  Ex  parte  Watson, 
21  Q.  B.  D.  301,  doubting  the  dictum  of  Wood,  V.C,  in 
Fountaine  v.  Carmarthen  By.  Co.,  5  Eq.  316,  324. 

Railway  By  sect.  26  of  the  Eailway  Companies  Act,  1867  (30  &  31 

Aot^ise?!^     Vict.  c.  127),  it  is  enacted — 

°"  Money  borrowed  by  a  company  for  the  purpose  of  paying 

off  and  duly  applied  in  paying  off  bonds  or  mortgages  of  the 
company  given  or  made  under  the  statutory  powers  of  the 
company  shall  so  far  as  the  same  is  so  applied  be  deemed 
money  borrowed  within  and  not  in  excess  of  such  statutory 
powers. 

The  principle  of  this  enactment  is  of  general  application. 
Accordingly,  it  is  well  established  that  where  a  company 
borrows  money  ultra  vires,  the  lender,  so  far  as  the  money  is 
applied  in  the  discharge  of  legal  debts  and  liabilities  of  the 
company,  is  entitled  to  have  the  loan  treated  as  valid ;  In  re 
Wrexham  Mold  &  ConnaWs  Quay  By.  Co.,  [1899]  1  Ch.  440; 
Bannatyne  v.  Maclver,  [1906]  1  K.  B.  103.  But  he  is  not 
subrogated  to  any  securities  or  priorities  of  the  creditors  who 
are  paid  by  means  of  his  money;  In  re  Wrexham  Mold  & 
Connah's  Quay  By.  Co.,  supra. 

So  a  mortgagee  from  trustees  of  real  estate,  who  have  no 
power  to  mortgage,  but  only  to  sell,  is  entitled  to  be  recouped 
out  of  the  purchase-money  of  the  estate  so  much  of  his  loan  as 
is  properly  applied  in  administration.  Bevayn.es  v.  Bobinson, 
24  B.  86,  97. 

The  right  of  the  lender  does  not  arise  if  there  is  no  direct 
loan  to  the  corporation ;  Portsea  Island  Building  Society  v. 
Barker,  [1895]  2  Ch.  298. 

Subrogation.  Before  the  decision  of  In  re  Wrexham  Hold  cO  Connah's 
Quay  By.  Co.  the  right  of  the  lender  was  considered  to  depend 
on  the  application  of  the  doctrine  of  subrogation ;  see  We)doch 
V.  Biver  Bee  Co.,  19  Q.  B.  D.  155;  In  re  Lough  Neagli  Slu'p 
Co.,  [1895]  1  T.  R.  533 ;  Blachhum  Building  Society  v.  Cunliffe, 
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Broohs  &  Co.,  22  Ch.  D.  61 ;  Ex  farte  Chifpendale,  4  D.  M. 
&  G.  19 ;  In  re  Cork  &  Youghal  By.  Co.,  4  Cli.  748 ;  In  re 
National  Building  Society,  5  Ch.  309. 

This  doctrine  is  based  on  the  old  cases  in  which  a  lender  to 
a  deserted  wife  (a),  or  infant  (b),  of  money  applied  in  paying 
for  necessaries  was  subrogated  in  equity  to  the  rights  of  those 
who  supplied  the  necessaries,  although  he  had  no  remedy  at 
law.  (a)  Harris  v.  Lee,  1  P.  W.  482 ;  Jenner  v.  Morris,  3  D.  F. 
&  J.  45.     (h)  Marlow  v.  Pitfeild,  1  P.  W.  558. 

The  lender  is  entitled  to  stand  as  a  creditor  of  the  corpora-  Extent  of 
tion  in  respect  of  advances  applied,  both  in  payment  of  debts  rigMs. 
and  liabilities  actually  payable  by  the  corporation  at  the  date 
of  the  advances,  and  in  payment  of  debts  and  liabilities  which 
became  payable  at  dates  subsequent  to  the  advances,  with 
iaterest  at  4  per  cent,  from  the  respective  dates  of  such 
application;  but  not  in  respect  of  debts  and  liabilities  which 
were  discharged  out  of  so  much  of  the  loan  as  was  validly 
borrowed  by  the  corporation.  Wenloek  v.  Biver  Bee  Co.,  19 
Q.  B.  D.  155 ;  In  re  Lough  Neagh  Ship  Co.,  [1895]  1  I.  E. 
533. 

The  lender  is  entitled  to  follow  his  money  into  a  debt  or 
liability  of  the  corporation  whether  the  pursuit  be  through 
one  or  more  hands.  Wenloek  v.  Biver  Bee  Co.,  19  Q.  B.  D. 
155. 

The  rule  in  Claytons  Case,  that  payments  carried  by  a 
creditor  to  a  current  account  which  is  communicated  to  the 
debtor  are  to  be  appropriated  to  liabilities  in  order  of  date, 
will  not  be  applied  where  the  conduct  of  the  parties  shows 
that  the  creditor  had  no  intention  to  make  such  appropriation ; 
Lesley  v.  Lloyd's  Bank,  [1910]  1  Ch.  648,  and  see  Blackburn 
Building  Society  v.  Cunliffe,  Brooks  &  Co.,  22  Ch.  D.  61. 

Where  a  corporation  had  an  unlimited  power  of  borrowing 
for  purposes  prescribed  by  statute,  and  it  applied  part  of  a 
loan,  not  to  those  purposes,  but  in  paying  off  mortgages  on  its 
property,  the  lender  was  given  a  lien  on  the  property  for  the 
amount  of  his  moneys  so  applied.  TrevilUan  v.  Mayor  of 
Exeter,  5  D.  M.  &  G.  828. 
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Where  part  of  the  loan  to  an  unincorporated  building 
society  has  been  employed  in  paying  off  members  who  in  a 
winding-up  would  have  priority  as  against  other  members, 
the  lender  is  entitled  to  the  same  priority  to  the  extent  of  the 
moneys  so  employed.  Walton  v.  Edge,  10  App.  Ca.  33,  40; 
Blachburn  Building  Societij  v.  Gunliffe,  BrooJcs  &  Co.,  29  Ch. 
D.  902,  911. 

Where  a  corporation  has  applied  an  ultra  vires  loan  in 
making  advances  to  third  persons,  and  has  obtained  security 
in  respect  of  the  advances,  the  lender  is  entitled  to  the  benefit 
of  the  securities  (a),  and  he  may  hold  for  them  the  whole 
amount  expressed  to  be  secured,  though  part  was  retained  as  a 
bonus  by  the  corporation  (&).  (a)  Blachhurn  Building  Society 
V.  Cunliffe,  Brooks  &  Go.,  22  Ch.  D.  61 ;  Blacltburn  Building 
Society  V.  Gunliffe,  Brooks  &  Go.,  29  Ch.  D.  902.  (&)  Neath 
Building  Society  v.  Luce,  43  Ch.  D.  158. 
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CHAPTER   XXVIII. 

THE    KIGHT   OF   THE   INOUMBEANCEK   TO   TAKE    POSSESSION. 

A.  Land. 

In  the  absence  of  an  express  provision  that  the  mortgagor  Legal  mort- 
should  remain  in  possession  until  default,  a  legal  mortgagee  mfy^take™ 
acquires  a  right  at  law  to  take  possession  or  bring  ejectment  possession  at 
immediately  on  the  execution  of  the  mortgage  and  before  the 
arrival  of  the  day  fixed  for  redemption.     Doe  d.  Roylance  v. 
Lightfoot,  8  M.  &  W.  553 ;  Rogers  v.  Grazebrooh,  8  Q.  B.  895 ; 
Green  v.  Burns,  6  L.  I{.  Ir.  173. 

Wheeler  v.  Moniefiore  (2  Q.  B.  133),  which  appears  to  be 
contra,  is  explained  in  Boe  d.  Parsley  v.  Bay,  2  Q.  B.  147. 

He  may  maintain  ejectment  against  the  mortgagor  without 

any  previous  notice  or  demand  of  possession.     Keeeh  v.  Hall, 

1  Doug.  21 ;  Jolly  v.  Arbuthnot,  4  De  G.  &  Jo.  224,  236 ;  Lows 

V.  Telford,  1  App.  Ca.  414;   Gihhs  v.  Gruikshanh,  L.  E.  8  C. 

P.  454. 

It  has  been  held  in  an  Irish  case,  Antrim  County  Land  Go.  Equitable 

''  mortgagee. 

V.  Stewart,  [1904]  2  I.  E.  357,  that  since  the  Judicature  Act, 
1873,  it  is  no  answer  to  a  claim  by  an  equitable  mortgagee  to 
recover  possession  to  say  that  the  legal  estate  is  outstanding. 
This  case  is  based  on  a  dictum  of  Jessel,  M.E.,  in  General 
Finance  Go.  v.  Liberator  Building  Society,  10  Ch.  D.  15,  24, 
that  no  action  for  the  recovery  of  land  can  now  be  defeated 
for  the  want  of  the  legal  estate  where  the  plaintiff  has  the 
title  to  the  possession;  and  the  case  of  Allen  v.  Woods,  68 
L.  T.  143,  in  which  it  was  held  that  the  owner  of  the  legal 
estate  ought  to  be  made  a  party  to  the  action,  is  explained  as 
depending  on  the  facts  of  that  case.     It  is  doubtful  whether 
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the  Irish  case  would  be  followed  in  an  English  Court.  If  an 
equitable  mortgagee  has  a  right  to  bring  ejectment,  it  would 
seem  to  follow  that  he  can  take  possession,  and  the  cases  in 
which  it  has  been  held  that  his  only  remedy  is  the  appointment 
of  a  receiver  (see  below)  would  have  to  be  reconsidered. 

By  express  contract  between  himself  and  his  mortgagor 
an  equitable  mortgagee  may  be  entitled  to  take  possession ; 
and,  where  he  takes  possession  under  the  contract,  he  has  the 
same  right  to  receipt  of  the  rents  as  a  legal  mortgagee  who 
takes  possession  by  virtue  of  his  legal  estate. 

Thus,  where  a  puisne  mortgagee,  entitled  under  his  mortgage 
to  take  possession,  served  notice  on  the  tenants  to  pay  their 
rents  to  him,  it  was  held  that  a  judgment  obtained  against  the 
mortgagor  after  service  of  the  notice  could  not  be  enforced  by 
garnishee  proceedings  against  the  rents.  Campion  v.  Palmer, 
[1896]  2  I.  R.  445. 

When  the  mortgagee  takes  possession,  his  possession  relates 
back  to  the  time  at  which  his  legal  right  to  enter  accrued,  so 
that  he  can  sue  for  a  trespass  committed  before  he  actually 
took  possession;  Ocean  Accident  &  Guarantee  Corp.  v.  Uford 
Gas  Co.,  [1905]  2  K.  B.  493,  Court  of  Appeal  approving 
Barnett  v.  Guildford,  11  Ex.  19. 
Covenant  A  mortgage  may  contain  a  covenant,  express  or  implied, 

until  "default  ^^^^  *^®  mortgagee  will  not  take  possession  till  after  default. 
Such  a  covenant,  though  not  amounting  to  a  demise,  will  be 
enforced  in  equity  by  injunction.  Doe  d.  Lyster  v.  Goldwin, 
2  Q.  B.  143. 

A  power  of  sale  given  to  a  mortgagee  after  default  does  not 

raise  an  implied  covenant  that  he  will  not  take  possession  till 

default.     Green  v.  Burns,  6  L.  E.  Ir.  173. 

Weigji  In  the  case  of  a  Welsh  mortgage,  the  only  right  of  the 

mortgage.       mortgagee  is  to  enter  and  hold  until  he  is  satisfied.     Orde  v. 

Heming,  1  Vern.  418;  Balfe  v.  Lord,  1  D.  &  War.  480. 

In  the  absence  of  express  stipulation  to  the  contrary,  a 
vendor  of  land  is  entitled  to  retain  possession  of  the  land  after 
the  time  fixed  for  completion  and  until  the  purchase-money 
is  paid.     Phillips  v.  Silvester,  8  Ch.  173. 
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An  equitable  mortgagee  has  no  legal  right  to  take  posses-  Equitable 
sion.  His  only  remedy  is  the  appointment  of  a  receiver.  Ex  ^°'^  °^^'^' 
parte  Bignold,  4  D  &  Oh.  259  ;  Rodgens  v.  O'Bonogliue,  28  Ir. 
L.  T.  E.  98  ;  Garfitt  v.  Allen,  37  Ch.  D.  48.  See  above,  pp.  297, 
298,  as  to  whether  the  Judicature  Act,  1873,  has  made  any 
difference  in  the  position  of  an  equitable  mortgagee  in  this 
respect. 

If  an  equitable  mortgage  has  been  paid  rent  by  the  mort- 
gagor's tenant  after  notice  to  the  tenant  claiming  rent  as 
equitable  mortgagee  he  cannot  be  made  to  refund ;  Finch  v. 
Tranter,  [1905]  1  K.  B.  427  (action  by  tenant). 

The  assignee  of  a  legal  mortgagee,  who  has  sub-mortgaged 
and  conveyed  away  the  legal  estate,  cannot  maintain  eject- 
ment against  the  mortgagor.  FeeJian  v.  Mandeville,  28  L.  E. 
Ir.  90. 

Under  sect.  44  of  the  Conveyancing  Act,  1881,  where  a  Rent-ohargos 

and  other 

person  is  entitled  to  receive  out  of  any  land  or  out  of  the  annual  sums. 
income  of  any  land  any  annual  sum,  payable  half-yearly  or 
otherwise,  whether  charged  on  the  land  or  on  the  income  of 
the  land,  and  whether  by  way  of  rent-charge  or  otherwise,  not 
being  rent  incident  to  a  reversion,  if  at  any  time  the  annual 
sum  or  any  part  thereof  is  unpaid  for  forty  days  next  after  the 
time  appointed  for  any  payment  in  respect  thereof,  then, 
although  no  legal  demand  had  been  made  for  payment  thereof, 
the  person  entitled  to  receive  the  annual  sum  may  enter  into 
possession  of,  and  hold  the  land  charged  or  any  part  thereof, 
and  take  the  income  thereof,  until  thereby  or  otherwise  the 
annual  sum  and  all  arrears  thereof  due  at  the  time  of  his 
entry,  or  afterwards  becoming  due  during  his  continuance  in 
possession,  and  all  costs  and  expenses  occasioned  by  non- 
payment of  the  annual  sum,  are  fully  paid;  and  such  posses- 
sion when  taken  shall  be  without  impeachment  of  waste. 

This  power  exists  only  where  the  instrument  under  which 
the  annual  sum  arises  comes  into  operation  after  the  31st  of 
December,  1881,  and  may  be  negatived  or  restricted  by  that 
instrument. 

Where  a  receiver  has  been  appointed  at  the  instance  of  a  Withdrawing 

receiver. 
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prior  to  the 
mortgage. 


4  Anne, 
c.  16,  s.  10. 


puisne  mortgagee,  the  Court  will  withdraw  him  upon  the 
requisition  of  a  prior  mortgagee  who  desires  to  go  into  posses- 
sion.     Langton  v.  Langton,  7  D.  M.  &  G-.  30. 

Where  a  receiver  has  been  appointed  in  an  action,  without 
prejudice  to  the  rights  of  any  prior  incumbrancers,  and  has 
wrongfully  taken  possession  of  the  mortgaged  property,  a  prior 
mortgagor  who  wishes  to  take  possession  should  apply  in  the 
action  in  which  the  receiver  was  appointed  for  an  order 
directing  him  to  withdraw,  and  should  not  bring  a  fresh  action 
against  the  receiver.     Searle  v.  Choat,  25  Ch.  D.  723. 

A  mortgagee,  who  takes  his  mortgage  with  notice  that  the 
mortgaged  property  is  devoted  to  particular  objects,  is  bound 
by  acts  done  by  the  mortgagor  in  accordance  with  these  objects. 
E.g.  a  mortgagee  of  a  burial-ground  cannot  interfere  with 
rights  of  burial,  whether  temporary  or  permanent,  acquired 
under  the  mortgagors.     Moreland  v.  Eiehardson,  24  B.  35. 

The  mortgagee  is  entitled  to  the  rents  and  profits  of  the 
mortgaged  property  accruing  due  from  the  time  of  his  entry 
into  possession.     Gockhurn  v.  Edivards,  18  Ch.  D.  449,  457. 

Where  a  tenancy  is  created  by  lease  under  seal  before  the 
mortgage,  the  mortgagee  becomes  by  the  mortgage  assignee 
of  the  reversion,  and  can  sue  for  rent  due  at  the  commence- 
ment of  the  action.  Burrowes  v.  Gradin,  1  D.  &  L.  213 ; 
Wyse  V.  Mijers,  4  Ir.  C.  L.  101. 

A  mortgagee  taking  possession  is  not  bound  by  a  collateral 
agreement  between  his  mortgagor  and  a  tenant  under  a  lease 
created  before  the  mortgage,  authorizing  the  tenant  to  remove 
tenants'  fixtures  after  the  expiration  of  the  lease.  Thomas  v. 
Jennings,  12  T.  L.  R  637. 

Where,  before  the  mortgage,  the  lessee  has  paid  the  mort- 
gagor a  lump  sum  in  satisfaction  of  all  rent  during  the 
remainder  of  the  term  the  mortgagee  is  bound  by  this  arrange- 
ment and  cannot  sue  the  lessee  for  any  rent  reserved  by  the 
lease.  Green  v.  Rheinherg,  104  L.  T.  149.  See  below,  p.  566, 
as  to  a  purchaser's  or  mortgagee's  notice  of  the  rights  of  the 
person  in  occupation  at  the  date  of  the  sale  or  mortgage. 

Where  the  tenant  holds  under  a  lease  made  before  the 
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mortgage,  it  is  provided  by  4  Anne,  c.  16,  s.  10,  that  the  tenant 
shall  not  be  prejudiced  or  damaged  by  payment  of  any  rent 
to  the  mortgagor,  or  by  breach  of  any  condition  for  non- 
payment of  rent,  before  notice  shall  be  given  to  him  of  such 
mortgage  by  the  mortgagee.  As  to  what  notice  is  required, 
see  Gooh  v.  Guerra,  L.  E.  7  C.  P.  132. 

In  the  case  of  rents  issuing  out  of  land,  the  mortgagee  on  Rents 
entering  into  possession  is  entitled  to  rents  then  accrued  due 
but  not  paid  over.  Moss  v.  GaUimore,  1  Doug.  279  (lease  prior 
to  mortgage) ;  Pope  v.  Biggs,  9  B.  &  C.  245  ;  (lease  by  mort- 
gagor after  the  mortgage) ;  Bogers  v.  Buinphreys,  4  Ad.  &  E. 
299  (lease  after  the  mortgage) ;  Anderson  v.  Btdlers  Wharf  Co., 
48  L.  J.  Ch.  824;  In  re  Incl,  Goope  &  Co.,  [1911]  W.  K  137. 
See,  however,  Rusden  v.  Pope,  L.  R.  3  Ex.  269, 275.  As  to  back 
rents  received  by  the  mortgagor  or  a  subsequent  incumbrancer, 
see  above,  p.  226. 

This  rule  does  not  apply  to  sums  receivable  by  wharfingers 
for  warehousing  goods,  although  called  rents  in  an  Act  of 
Parliament  and  recoverable  by  distress  and  sale.  Anderson  v. 
Butler's  Wharf  Go.,  48  L.  J.  Ch.  824. 

Where  the  tenant  has  paid  in  advance  on  account  of  rent  Rent  paid 
due  for  a  period,  in  the  course  of  which  notice  is  given  by  the  ™  ^  ™iice. 
mortgagee,  the  prepayment  is  good  as  to  so  much  of  the  rent 
as  accrued  due  before  notice  was  given,  but  bad  as  to  the 
remainder.     Be  Nicholls  v.  Saunders,  L.  E.  5  C.  P.  789 ;  Gook 
V.  Guerra,  L.  E.  7  C.  P.  132. 

In  the  case  of  tenancies  created  after  the  mortgage,  and  not  Tenancies 

i-T  1  •  !•    T       /~i  ■  i        posterior  to 

binding  on  the  mortgagee  by  virtue  oi  the  Conveyancing  Act  the  mortgage. 
or  under  a  power  in  the  mortgage,  the  mortgagee  may  at 
any  time  maintain  ejectment  against  the  tenant  without  any 
previous  demand  of  possession,  and  treat  him  as  a  mere  tort- 
feasor, and  the  tenant  cannot  maintain  trespass  against  the 
mortgagee  for  entering.  Gihhs  v.  Gruikshank,  L.  E.  8  C.  P. 
454 ;  Lows  y.  Telford,  1  App.  Ca.  414,  426  ;  Gorbett  v.  Plowden, 
25  Ch.  D.  678. 

The  mortgagee  cannot,  however,  distrain  upon,  or  bring  an 
action  for  rent  against  tenants  holding  under  tenancies  created 
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subserjuently  to  the  mortgage.  Rogers  v.  Humphret/s,  4  Ad. 
&  E.  299,  313;  Evans  v.  Elliot,  9  A.  &  E.  342;  Burroives  v. 
Gradin,  1  D.  &  L.  213. 

And  under  the  old  law,  he  could  not  maintain  an  action 
for  use  and  occupation  against  them  without  previously  bring- 
ing ejectment,  as  such  an  action  was  an  action  of  trespass,  and 
therefore  based  on  an  interference  with  possession.  Turner  v. 
Cameron  s  Steam  Coal  Co.,  5  Ex.  932;  Litchfield  v.  Ready,  5 
Ex.  939  ;    Wyse  v.  Myers,  4  Ir.  C.  L.  101. 

But  now,  by  virtue  of  Order  XVIIL,  r.  2,  he  may  join  a 
claim  for  mesne  proiits  with  an  action  for  recovery  of  posses- 
sion.    Bunlop  V.  Macedo,  8  T.  L.  E.  43. 

The  Tenant's  Compensation  Act,  1890  (53  &  54  Vict.  c. 
57),  as  varied  by  the  Agricultural  Holdings  Act,  1908  (8 
Edw.  7  c.  28)  sect.  49  and  Fourth  Schedule  gives,  in  effect, 
to  a  tenant  under  a  tenancy  not  binding  on  the  mortgagee  the 
right  to  compensation  for  crops,  improvements,  tillages,  etc., 
as  against  the  mortgagee  taking  possession  which  he  has  or 
would  have  against  the  mortgagor  under  the  Allotments  and 
Cottage  Gardens  (Compensation  for  Crops)  Act,  1887,  or  the 
custom  of  the  country. 

The  amount  due  to  the  tenant  for  compensation  and  costs 
may  be  set  off  against  his  rent.  A  tenant  from  year  to  year, 
or  for  a  term  of  years  not  exceeding  twenty-one  at  a  rack 
rent,  cannot  be  deprived  of  possession  by  the  mortgagee  unless 
after  six  months'  notice  in  writing;  and,  if  he  is  so  deprived, 
he  is  entitled  to  compensation  for  his  crops  and  for  unex- 
hausted improvements. 

Where  a  mortgagee  took  a  conveyance  of  the  equity  of 
redemption  with  notice  of  a  lease  made  by  the  mortgagor, 
and  without  doing  anything  to  preserve  his  rights  under  the 
mortgage,  it  was  held  that  he  was  bound  by  the  lease.  Smith 
V.  Fhillips,  1  Kee.  694 ;  O'Loughlin  v.  Fitzgerald,  I.  li.  7 
Eq.  483. 

Where  a  mortgagor  enters  into  an  agreement  for  a  lease, 
the  mortgagee  may  before  entering  adopt  the  lease  and  obtain 
specific  performance  against  the  tenant.     Corbett  v.  Plowden, 

25  Ch.  D.  678. 
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The  mere  fact  that  the  mortgagor  submits  the  rental  of  Creation  of 

,  .        .  ,  tenancy  as 

tenancies  to  the  mortgagee,  who  raises  no  objection,  does  not  against 
create  a  tenancy  as  against  the  mortgagee.     In  re  O'Bourke's  mortgagee. 
Estate,  28  L.  E.  Ir.  497. 

Eeceipt  of  rents  by  a  receiver  in  a  foreclosure  action  does 
not  create  a  new  tenancy  between  the  mortgagee  and  the 
tenant.     In  re  O'Rourhe's  Estate,  23  L.  E.  Ir.  497. 

Where  a  mortgagee  intervenes  by  virtue  of  his  paramount 
title  and  claims  rent,  which  he  has  a  right  to  do  without 
setting  up  any  lease  whatever,  the  rent,  if  paid,  will  be  the 
previously  existing  rent  under  a  new  tenancy  from  year  to 
year  under  the  mortgagee.  Corhett  v.  Plowden,  25  Ch.  D. 
678. 

Where  the  mortgagee  claims  to  receive  the  rent  as  agent 
of  the  mortgagor,  payment  by  the  tenant  is  evidence  of 
consent  to  the  continuance  of  the  old  tenancy  (a),  but  not 
necessarily  to  its  continuance  upon  the  old  terms  (b).  (a) 
Partington  v.  Woodcock,  6  Ad.  &  E.  690,  695 ;  Wyse  v.  Myers, 
4  Ir.  0.  L.  101;  Corhett  v.  Plowden,  supra;  In  re  0' Bourke' s 
Estate,  23  L.  E.  Ir.  497.  (b)  Keith  v.  Gavin,  [1904]  1  Ch 
774. 

The  mortgagee  cannot  by  the  mere  fact  of  giving  the 
mortgagor's  tenant  a  notice  cause  him  to  hold  of  the  mort- 
gagee. There  must  be  a  consent  by  the  tenant  to  hold  of  the 
mortgagee ;  and  the  mere  continuance  in  possession  of  the 
tenant  after  the  notice  is  not  evidence  of  such  consent.  Evans 
V.  Elliot,  9  A.  &  E.  342 ;  Wilton  v.  Dunn,  17  Q.  B.  294 ; 
Towerson  v.  Jackson,  [1891]  2  Q.  B.  484,  overruling,  so  far 
as  contra,  Brown  v.  Storey,  1  M.  &  G.  117 ;  see  Wyse  v.  Myers, 
4  Ir.  C.  L.  101. 

Although  a  mortgagee  is  not  entitled  to  an  account  of  back  Rents 

,     .1  .  •  ■  1        •  .11  received  by 

rents  against  the  mortgagor  in  possession,  he  is  entitled  to  sequestrators. 
rents  which  he  has  been   prevented  from  receiving  by   the 
act  of  the  Court.     Thus,  he  is  entitled  to  rents  received  by 
sequestrators,  which  are  in  eustodia  legis.     Walker  v.  Bell,  2 
Madd.  21 ;  see  Tatham  v.  Parker,  1  Sm.  &  G.  506. 

The  same  rule,  perhaps,  applies  where  a  receiver  is  appointed  Rents 
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received  by 
receiver  in 
an  action. 


Grovring 
crops. 


Convey- 
ancing Act, 
1881,  s.  18. 


in  an  action  to  ascertain  the  incumbrancers  on  a  particular 
property  and  their  priorities,  or  to  settle  a  dispute  as  to  title. 
In  re  Hoare,  [1892]  3  Ch.  94,  103. 

But  where  a  receiver  is  appointed  in  an  action  to  administer 
the  trusts  of  the  mortgagor's  will,  or  of  a  settlement  under 
which  he  is  tenant  for  life,  then,  although  the  receiver  is 
directed  to  keep  down  the  interest  on  incumbrances,  his  pos- 
session will  be  the  possession  of  the  mortgagor ;  and  the 
mortgagee  can  only  take  possession  and  entitle  himself  to  the 
accruing  rents  by  getting  the  receiver  discharged.  Bertie  y. 
Abingdon,  3  Mer.  560,  567 ;  Gresley  v.  Adderley,  1  Sw.  573 ; 
Thomas  v.  Brigstocke,  4:  Euss.  64 ;  Flight  v.  Camac,  25  L.  J. 
Ch.  654;  In  re  Hoare,  [1892]  3  Ch.  94,  not  following  Delany 
V.  Mansfield,  1  Hog.  234;  In  re  Lands  Securities  Co.,  13  Mews' 
Eep.  48. 

A  mortgagee  taking  possession  is  entitled  to  the  growing 
crops.  Bagnall  v.  Villar,  12  Ch.  D.  812 ;  Be  Gordon,  61 
L.  T.  299. 

A  mortgagee  in  possession  who  lets  the  property  to  the 
mortgagor  may  distrain  for  the  rent.  Dawson  v.  Johnson,  1 
F.  &  F.  656. 

The  Conveyancing  Act,  1881,  sect.  18,  empowers  a  mort- 
gagee of  land  while  in  possession,  as  against  all  prior  in- 
cumbrancers, if  any,  and  as  against  the  mortgagor,  to  make 
from  time  to  time  the  leases  mentioned  in  the  section. 

The  power  may  be  abridged  or  negatived  by  the  expression 
of  a  contrary  intention  by  the  mortgagor  and  mortgagee  in 
the  mortgage  deed  or  otherwise  in  writing  [sect.  18,  (13)] ;  it 
may  be  varied  or  extended  by  the  mortgage  deed  [sect.  18, 
(14)] ;  it  is  only  implied  in  a  mortgage  made  after  the  31st 
of  December,  1881,  but  may  by  agreement  in  writing  between 
mortgagor  and  mortgagee  be  included  in  a  mortgage  made 
before  that  date  [sect.  18,  (15)]. 

In  cases  not  within  the  Conveyancing  Act  or  governed  by 
a  power,  a  lease  granted  by  the  mortgagee  in  possession  with- 
out the  concurrence  of  the  mortgagor  cannot,  after  redemp- 
tion, stand  good  as  against  the   mortgagor.     Hence,  specific 
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performance  will  not  be  enforced  of  an  agreement  by  a  mort- 
gagee to  grant  a  lease,  where  the  mortgagor  refuses  to  concur. 
FranJdinsJd  v.  Ball,  10  Jur.  N.  S.  606 ;  33  B.  560. 

But  a  lease  by  a  mortgagee  not  in  possession  is  effective 
on  the  legal  estate  vested  in  the  mortgagee,  and  therefore 
completely  valid,  if  the  mortgagee  sells  under  his  power  of 
sale  and  conveys  to  a  purchaser;  Chapman  v.  Smith,  [1907]  2 
Oh.  97.  Such  a  lease  is  not  invalidated  by  the  fact  that  the 
mortgagee  parports  to  let  "as  agent";  ibid. 

Among  the  powers  conferred  on  mortgagees,  where  the  Timber. 
mortgage  is  made  by  deed  after  31st  December,  1881,  by  sect. 
19  of  the  Conveyancing  Act,  1881,  is  [sect.  19,  (1),  (iv.)]  "  a 
power,  while  the  mortgagee  is  in  possession,  to  cut  and  sell 
timber  and  other  trees  ripe  for  cutting,  and  not  planted  or  left 
standing  for  shelter  or  ornament,  or  to  contract  for  any  such 
cutting  and  sale,  to  be  completed  within  any  time  not  ex- 
ceeding twelve  months  from  the  making  of  the  contract." 

This  power  may  be  varied  or  extended  by  the  mortgage 
deed  [19,  (2)],  and  applies  only  so  far  as  a  contrary  intention 
is  not  expressed  in  the  deed  [19,  (3)]. 

In  cases  not  within  this  section,  the  mortgagee  is   only  Mines  and 
entitled  to  dispose  of  part  of  the  inheritance,  i.e.  by  cutting  l^^rnes. 
timber,  working  mines,  if  his  security  is  insufiicient ;  otherwise, 
he  will  be  restrained  by  injunction.     Farrant  v.  Lovel,  3  Atk. 
723;  Thornetjcroft  y.  Crockett,  16  Sim.  445;  2  H.  L.  C.  239 ; 
Millett  V.  Davey,  31  B.  470. 

As  to  the  mortgagee's  right  with  respect  to  mines  or  quarries 
opened  and  worked  by  the  mortgagor  while  in  possession,  see 
Elias  V.  Snowdon  Slate  Quarries  Co.,  4  App.  Ca.  454, 
460. 

A  mortgagee  cannot  present  to  a  living,  though  he  be  in  presentation 
possession,  though  there  be  no  other  security  than  the  ad-  *°  li^'^s- 
vowson,  and  though  the  mortgagor  neglects  to  pay  the 
interest.  The  presentation  is  a  profit  arising  from  the  mort- 
gaged estate,  for  which  the  mortgagee  cannot  give  credit  in 
account  upon  a  redemption.  Amhurst  v.  Bawling,  2  Vern. 
401 ;    Mackenzie  v.  Robinson,  3  Atk.  559 ;  Gubbins  v.  Creed, 

A.M.  X 
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IMortgagee 
of  business. 


2  Sch.  &  L.  214,  218 ;  see  Welch  v.  Bishop  of  Peterborough, 
15  Q.  B.  D.  432. 

A  mortgagee  in  possession  of  a  business  may  carry  it  on  for 
a  reasonable  time  to  enable  him  to  sell  it  as  a  going  concern, 
and  may  use  the  name  of  the  mortgagor's  firm.  Cook  v. 
Thomas,  24  W.  K.  427. 

Where  the  mortgagee  of  a  business  takes  possession,  his 
entry  may  amount  to  a  dismissal  of  the  servants  of  the  busi- 
ness ;  Beid  v.  Ed-plosives  Co.,  19  Q.  B.  D.  2G4.  (The  head 
note  in  the  report  is  too  widely  expressed ;  see  Whinneij  v. 
Moss  Ss.  Co.,  [1910]  2  K.  B.  at  p.  826.) 


B.  Ships. 


First  mort- 
gagee, when 
entitled 
to  take 
possession. 


Puisne 
mortgagee 
cannot  take 
possession. 


Contracts 
prior  to  the 
mortgage. 


The  first  mortgagee  of  a  ship  can  take  possession,  (1)  after 
default  has  been  made  in  payment  of  any  principal  or  interest, 
or  (2)  if  his  security  is  being  impaired.  Cathcart,  1  A.  &  E. 
314 ;  Wilkes  v.  Saunion,  7  Oh.  D.  188 ;  Blcmche,  6  Asp.  272 ; 
Manor,  [1907]  P.  339. 

And  lie  is  entitled  to  take  possession  without  formal  pro- 
ceedings if  his  security  is  being  impaired.     Cases,  supra. 

A  second  or  subsequent  mortgagee  of  a  ship  has  no  legal 
right  to  take  possession  ;  but  he  may  obtain  a  receiver.  Liver- 
pool Marine  Credit  Co.  v.  Wilson,  7  Ch.  507 ;  Keith  v.  Burrows, 
1  C.  P.  D.  722,  736. 

A  mortgagee  of  a  ship,  with  notice  that  the  vessel  has 
been  chartered  for  a  particular  voyage,  will  be  restrained  by 
injunction  from  using  his  powers  as  mortgagee  to  interfere  with 
the  completion  of  the  contract ;  he  will  not  be  restrained  where 
the  mortgagor  has  shown  himself  unable  to  fulfil  the  terms 
of  the  contract.  Be  Mnttos  v.  Gibson,  1  J.  &  H.  79  ;  4  De  G.  & 
Jo.  276. 

A  mortgagee,  who  took  his  mortgage  shortly  after  the 
registration  of  the  ship,  was  held  entitled  to  sell  it  free  from 
the  obligations  of  a  contract  entered  into  by  the  mortgagor 
while  the  ship  was  building,  which  affected  its  user  for  a  number 
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of  years,  and  of  which  the  mortgagee  had  no  notice.     Celtic 

King,  [1894]  P.  175. 

The  mortgagee  taking  possession  is  subject  to  the  burden,  contracts 

and  entitled  to  the  benefit  of  contracts  Yalidly  (see  above,  ^o^tg^gl 

p.  233)  entered  into  by  the  mortgagor,  and  will  be  restrained 

by  injunction  from  acting  inconsistently  with  them.     Collins 

V.  Lamport,  4  D.  J.  &  S.  500 ;  Johnson  v.  Royal  Mail  Steam 

Paclcet  Co.,  L.  E.  3  C.  P.  38 ;  Cory  v.  Stewart,  2  T.  L.  R.  508. 

A  mortgagee  who,  in  order  to  get  possession,  is  compelled  Payments  by 
,  .   ,       ,       ,  ,  11  mortgagee 

to  pay  wages  m  arrear  which  charterers  were  bound  by  con-  umier 

tract  to  pay  (a),  or  a  mortgagee  of  forty-eight  sixty-fourths  co^piilsion. 

who,  in  order  to  get  possession  jointly  with  the  owners  of  the 

remaining  sixteen  sixty-fourths,  is  compelled  to  pay  master's 

disbursements  which  they  were  liable  to  pay  (b),  can  recover 

the  amount  from  the  persons  primarily  liable,     (a)  Johnson  v. 

Boyal  Mail  Steam  Packet  Co.,  L.  R.  3  C.  P.  38  ;  (&)  Orchis,  15 

P.  D.  38. 

Where  the  owners  with  the  acquiescence  of  mortgagees  of 
certain  shares  sold  the  ship,  it  was  held  that  the  owners  could 
not  deduct  sums  paid  by  them  to  clear  off  maritime  liens,  to 
cancel  a  charter  and  to  repair  the  ship,  the  mortgagees  not 
having  been  in  possession  and  not  having  requested  the  pay- 
ments, and  the  repairs  not  having  been  executed  at  the 
instance  of  the  purchasers ;  Bipon  City,  [1898]  P.  78. 

The  mortgagee  has  no  right  to  earnings  of  the  ship  before  Mortgagee  in 
he  takes  possession.     He  is  entitled  to  all  earnings  after  he  entitled  to 
takes  possession.      Chinuery  y.  Blaclchurne,  1    H.  Bl.  117  ji. ;  fi'^igM. 
Kerswill  v.  Bishop,  2  C.  &  J.  529 ;  Gardner  v.  Cazenove,  1  H. 
&  N.  423;   Willis  v.  Palmer,  7  C.  B.  N.  S.  340;  Brown  v. 
Tanner,  3  Ch.  597 ;  Liverpool  Marine  Credit  Co.  v.   Wilson,  7 
Oh.  507 ;  Keith  v.  Burrows,  2  App.  Ca.  636,  645. 

The  mortgagee  of  a  majority  of  shares  in  a  ship,  on  taking 
possession,  becomes  entitled  to  demand  the  whole  of  the  freight 
due  from  the  receivers  of  the  cargo.  Japp  v.  Campbell,  57 
L.  J.  Q.  B.  79. 

An  ordinary  mortgage  of  a  ship  does  not  carry  with  it  an 
assignment  of  the  freight.     The  right  of  the  mortgagee   in 
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possession   to   freight   arises   from  its   ownership.      Keith   v. 
Burrows,  2  App.  Ca.  636 ;  Benwell  Tower,  72  L.  T.  664. 
Construotivo         Where  the  mortgagee  cannot  take  physical  possession,  it  is 
session.  sufficient  if  he  does   anything  else  which   indicates  a  clear 

intention  to  assume  the  rights  of  ownership,  e.g.  gives  notice 
to  the  charterer  to  pay  the  freight  to  him.  Gato  v.  Irving,  5 
De  G.  &  Sm.  210 ;  Busden  v.  Pope,  L.  E.  3  Ex.  269 :,  Wilson 
V.  Wilson,  14  Eq.  32 ;  Beijnon  v.  Godden,  3  Ex.  D.  263  ;  Benwell 
Toiver,  72  L.  T.  664. 

He  is  not  entitled  to  freight  accrued  due  before  he  takes 
possession  ;  Shillito  v.  Biggart,  [1903]  1  K.  B.  683. 

He  is  entitled  to  the  freight  accruing  at  the  end  of  a  voyage, 
if  he  takes  possession  before  the  whole  of  the  cargo  has  been 
delivered.      Cato  v.  Irving,  5  De  Gr.  &  Sm.  210 ;  Brown  v. 
Tanner,  3  Ch.  597. 
^^"V'sagee  Freight  is  not  apportionable.     The  mortgagee,  therefore, 

whole  freight,  taking  possession  before  the  freight  is  due  is  entitled  to  the 
whole  freight  accruing  due,  which  will  be,  where  the  charter- 
party  specifies  the  rate,  the  amount  specified,  and  where  no 
rate  is  specified,  the  amount  due  on  a  quantum  meruit  for  the 
whole  voyage.  Gumm  v.  Tyrie,  4  B.  &  S.  680 ;  6  B.  &  S.  298 ; 
Keith  V.  Burrows,  2  App.  Ca.  636,  646. 
Mortgagee  But  where  the  mortgagor's  own  property  is  on  board,  and 

on  piantum    Consequently  there  is  nothing  to  be  paid  for  freight,  or  where 
meruit.  ^]^g  charterparty  provides  for  a  merely  nominal  freight,  the 

fact  of  the  mortgagee  taking  possession  does   not  create  a 
contract  to  pay  freight  on  a  quantum  meruit,  either  for  the 
whole  voyage,  or  for  the  part  during  which  the  mortgagee  is 
in  possession.     Keith  v.  Burroivs,  2  App.  Ca.  636. 
Freight  Freight  cannot  be  assigned  as  against  a  prior  mortgagee 

assigned  as     of  the  ship.     Cato  V.  Irving,  5  De  G.  &   Sm.  210 ;  Dobbyn  v. 
mortgtg^ee."'   Gomerford,    10  Ir.    Ch.    327 ;  Broimi  v.    Tanner,  3    Ch.    597 ; 
Tanner  v.  Philliios,  42  L.  J.  Ch.  125 ;  Keith  v.  Burrows,  2  0.  P. 
D.  163,  172. 

A  fortiori,  persons  who  have  merely  a  personal  claim  against 
the  captain  and  ship's  husband,  cannot  claim  a  right  to  freight 
as  against  the  mortgagee.    Japp  v.  Campbell,  57  L.  J.  Q.  B.  79. 
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But  an  equitable  mortgagee  of  a  ship,  who  obtains  the 
appointment  of  a  receiver,  does  not  thereby  entitle  himself 
to  freight  as  against  an  assignee.  Ward  v.  Boyal  Bxahange 
Shipping  Co.,  6  Asp.  239. 

A  mortgagee  receiving  the  freight  due  under  a  charter- 
party  must  pay  the  master  expenses  reasonably  incurred  by 
him  in  putting  the  vessel  in  a  condition  to  earn  the  freight. 
Bristow  V.  Whitmore,  Joh.  96  ;  4  De  G.  &  Jo.  325 ;  9  H.  L.  C. 
391. 

A  mortgagee  receiving  the  freight  is  not  bound  to  pay  for 
coal  previously  sold  to  the  mortgagor  and  used  in  earning  the 
freight ;  El  Argentina,  [1909]  P.  236. 

A  mortgagee  taking  possession  ought  to  sell  as  soon  as  Mortgagee 
possible  ;  but  he  is  not  bound  to  sell  immediately,  and  until  ship. 
sale  he  has  the  right,  prudently  and  properly,  and  exercising 
the  sound  discretion  which  a  prudent  owner  would  exercise,  to 
employ  the  ship  at  the  risk  of  the  mortgagor.  European  and 
Australian  Boyal  Mail  Go.  v.  Boyal  Mail  Steam  Packet  Co.,  4 
K.  &  J.  676  ;  Marriott  v.  Anchor  Beversionary  Co.,  3  D.  F.  &  J. 
177. 

Where  a  mortgagee  took  possession  of  a  ship  by  putting 
a  man  on  board  and  giving  notice  to  the  master,  and  the 
master,  by  order  of  the  mortgagor,  took  the  ship  to  sea  with 
the  man  in  possession  on  board,  the  master  was  held  not  to  be 
entitled,  as  against  the  mortgagee,  either  to  wages  accruing 
after  the  mortgagee  took  possession,  or  to  compensation  for 
wrongful  dismissal.     Fairport,  10  P.  D.  13. 

C.  Pbesonal  Chattels. 
The  Bills  of  Sale  Act,  1882,  provides—  Bills  of  Sale 

O       i       r,      T.  ,1  1  •  T  n  1   •„  ^  1       J^Ct,  1882, 

beet.  7.  Personal  chattels  assigned  under  a  bill  oi  sale  s.  i. 
shall  not  be  liable  to  be  seized  or  taken  possession  of  by  the 
grantee  for  any  other  than  the  following  causes  : — 

(1)  If  the  grantor  shall  make  default  in  payment  of  the 
sum  or  sums  of  money  thereby  secured  at  the  time  therein 
provided  for  payment,  or  in  the  performance  of  any  covenant 
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or  agreement  contained  in  the  bill  of  sale  and  necessary  for 
maintaining  the  security; 

(2)  If  the  grantor  shall  become  a  bankrupt  or  suffer  the 
said  goods  or  any  of  them  to  be  distrained  for  rent,  rates,  or 
taxes ; 

(3)  If  the  grantor  shall  fraudulently  either  remove  or 
suffer  the  said  goods  or  any  of  them  to  be  removed  from  the 
premises ; 

(4)  If  the  grantor  shall  not,  without  reasonable  excuse, 
upon  demand  in  writing  by  the  grantee,  produce  to  him  his 
last  receipts  for  rent,  rates,  and  taxes  ; 

(5)  If  execution  shall  have  been  levied  against  the  goods 
of  the  grantor  under  any  judgment  at  law. 

The  proviso  at  the  end  of  the  section  is  set  out,  p.  429. 

Under  sub-sect.  (1)  the  failure  to  pay  one  instalment 
entitles  the  grantee  to  seize  the  whole  of  the  goods  comprised 
in  the  bill  of  sale ;  In  re  Wood,  [1894]  1  Q.  B.  605. 

The  grantor  has  "reasonable  excuse,"  within  sub  sect.  4, 
for  non-production  of  his  receipt  for  rent  if  he  has  not  paid  it 
and  the  landlord  has  not  demanded  it ;  Ex  parte  Wickens, 
[1898]  1  Q.  B.  543,  approving  Ex  parte  Cotton,  11  Q.  B.  D.  301. 

A  demand  to  "produce,"  within   sub-sect.    (4),  does  not 
mean  a  demand  to  send  by  post ;  Ex  parte  Wiehens,  supra. 
S,  13.  Sect.  13.  All  personal  chattels  seized,  or  of  which  posses- 

sion is  taken  after  the  commencement  of  this  Act,  under  or 
by  virtue  of  any  bill  of  sale  (whether  registered  before  or 
after  the  commencement  of  this  Act),  shall  remain  on  the 
premises  where  they  were  so  seized  or  so  taken  possession  of, 
and  shall  not  be  removed  or  sold  until  after  the  expiration  of 
five  clear  days  from  the  day  they  were  so  seized  or  so  taken 
possession  of 

As  to  the  right  to  relief  within  the  five  days,  see  7?,)-  parte 
Cotton,  11  Q.  B.  D.  301. 

As  to  the  right  after  the  expiration  of  the  five  days,  see 
Jolmson  V.  Diprose,  [1893]  1  Q.  B.  512;  In  re  Wood,  [1894]  1 
Q.  B.  605. 

Sect.  13  is  for  the  benefit  of  grantors  only,  and  does  not 
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give  third  parties  a  right  of  action  if  goods  are  removed  before 
the  expiration  of  the  five  days.  Lane  v.  Tyler,  56  L.  J.  Q.  B. 
461 ;  Tomlinson  v.  Consolidated  Credit  Corporation,  24  Q.  B. 
D.  135. 

Where  goods  liable  to  be  seized  are  taken  possession  of  in 
a  public  highway,  they  may  be  removed  to  a  proper  place  of 
keeping.     ffNeil  v.  City  Finance  Co.,  17  Q.  B.  D.  234. 

Sects.  7  and  13  give  an  implied  power  to  seize,  which  renders 
it  unnecessary  to  insert  an  express  power  in  the  bill  of  sale. 
In  re  Morritt,  18  Q.  B.  D.  222,  241. 
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CHAPTEE  XXIX. 

RECEIVEE  APPOINTED  BY  THE  COUET. 

The  Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  enacts—  Judicature 

Sect.  25  (8).  A  mandamus  or  an  injunction  may  be  granted  s.  25,  (8).' 
or  a  receiver  appointed  by  an  interlocutory  order  of  the  Court 
in  all  cases  in  which  it  shall  appear  to  the  Court  to  be  just  or 
convenient  that  such  order  should  be  made ;  and  any  such 
order  may  be  made  either  unconditionally  or  upon  such  terms 
and  conditions  as  the  Court  shall  think  just. 

The  question,  how  far  this  section  has  enlarged  the  juris- 
diction of  the  Court,  has  been  considered  in  Manchester  and 
Liverpool  District  Banking  Go.  v.  Parkinson,  22  Q.  B.  D. 
173 ;  Eolmes  v.  Millage,  [1893]  1  Q.  B.  551 ;  Harris  v.  Beau- 
champ  Bros.,  [1894]  1  Q.  B.  801 ;  Foxwell  v.  Van  Grutten, 
[1897]  1  Ch.  64 ;  John  v.  John,  [1898]  2  Ch.  573 ;  Edivards  v. 
Picard,  [1909]  2  K.  B.  903. 

Interlocutory  order  means  an  order  other  than  an  order  Interlocutory 
made  by  way  of  final  judgment  at  the  hearing  of  a  cause. 
Smith  V.  Gowell,  6  Q.  B.  D.  75. 

A  receiver  may  be  appointed  in  an  action  commenced  by 
originating  summons.  Gee  v.  Bell,  35  Ch.  D.  160 ;  In  re 
Franoke,  57  L.  J.  Ch.  437. 

A  receiver  will  not  be  appointed  after  judgment  for  fore- 
closure absolute.     Wills  v.  Luff,  38  Ch.  D.  197. 

In  an  action  to  enforce  a  vendor's  lien  on  land,  a  receiver  Action  to 
of  the  rents  and  profits  will  be  appointed  after  (a),  but  not  Yen'dor's  lien. 
before  (&),  judgment,      (a)  Munns  v.  Isle  of  Wight  By.  Co.,  5 
Ch.  414 ;  (b)  Latimer  v.  Aylesbury  and  Buckingham  By.  Co.,  9 
Ch.  D.  385. 

Bx  parte  applications  for  a  receiver  ought  not  to  be  granted. 
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gagee not 
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receiver. 


Mortgagee 
of  tolls. 


Legal  mort- 
gagee may 
now  obtain 
receiver. 


Mortgagee  in 
possession 
may  have 
receiver. 


Receiver 
at  instance 
of  puisne 
mortgagee. 


Receiver  not 
appointed  as 
against  prior 
mortgagee  in 
possession. 


even  after  judgment,  except  in  case  of  emergency.  Lucas 
V.  Harris,  IS  Q.  B.  I).  127,  134 ;  see  Minter  v.  Kent  and 
General  Land  Socicfi/,  72  L.  T.  186. 

Before  the  Judicature  Act,  the  Court  never  granted  a 
receiver  on  the  application  of  a  person  who  had  a  legal  right 
to  possession.  It  therefore  never  granted  a  receiver  at  the 
instance  of  a  legal  mortgagee.  Berney  v.  Sewell,  1  J.  &  W. 
647 ;  AcJdand  v.  Gravener,  31  B.  482  ;  SoIIory  v.  Leaver,  9  Eq. 
22,  25 ;  Li  re  Pope,  17  Q.  B.  D.  743,  749. 

A  mortgagee  of  tolls  was,  however,  held  entitled  to  a 
receiver,  although  the  mortgagee  might  have  recovered 
possession  at  law.  Knapp  v.  Williams,  4  Ves.  430  n. ;  DumviUe 
V.  Ashhrooke,  3  Euss.  98  n. ;  Gibbons  v.  Fletcher,  cit.  11  Ha. 
251 ;  Greive  v.  Edleston,  1  De  G.  &  Jo.  93,  109 ;  Be  Winton  v. 
Mayor  of  Brecon,  28  L.  J.  Ch.  598 ;  see  Seton,  772. 

A  legal  mortgagee  may  now  obtain  the  appointment  of  a 
receiver.  Pease  v.  Fletcher,  1  Ch.  D.  273  ;  Anglo-Italian  Bank 
V.  Bavies,  9  Ch.  D.  275,  293 ;  In  re  Pope,  17  Q.  B.  D.  743, 
749. 

The  fact  that  a  mortgagee  has  taken  possession  does  not  of 
itself  disentitle  him  to  have  a  receiver  appointed.  T/llett  v. 
Nixon,  25  Ch.  D.  238 ;  Mason  v.  Wesiohj,  32  Ch.  D.  206 ;  In 
re  Prytheroh,  42  Ch.  D.  590,  598 ;  Gounty  of  Gloucester  Bank 
V.  Budry  Merthyr  Colliery  Go.,  [1895]  1  Ch.  629. 

Where  a  prior  mortgagee  is  not  in  possession  and  declines 
to  take  possession,  a  receiver  will  be  appointed  at  the  instance 
of  a  puisne  mortgagee,  without  prejudice  to  the  right  of  the 
prior  mortgagee  to  take  possession.     Newman  v.  Newman,  2  B. 

C.  C.  92  n. ;  Bryan  v.  Gormich,  1  Cox,  422 ;  Balmer  v.  Bash- 
wood,  2  Cox,  378 ;  Bavis  v.  Marlborough,  2  Sw.  108,  137,  165 ; 
Berney  v.  Sewell,  1  J.  &  W.  647 ;  Tanfield  v.  Irvine,  2  Euss. 
149;  Rhodes  v.  Mostyn,  17  Jur.  1007;  Liverpool  Marine  Gredit 
Go.  V.  Wilson,  7  Ch.  507,  511 ;   Underhay  v.  Bead,  20  Q.  B. 

D.  209,  218 ;  Gadogan  v.  Lyric  Theatre,  [1894]  3  Ch.  338. 
But  a  receiver  will  not  be  appointed  at  the  instance  of  a 

puisne   mortgagee   as  against   a   prior  mortgagee  who  is  in 
possession,  unless  the  prior  mortgagee  is  paid  off  or  refuses  to 
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accept  what  is  due  to  him.  Quarrell  v.  Bechford,  13  Ves.  377  ; 
Godrington  v.  ParJcer,  16  Ves.  469 ;  Berney  v.  Seioell,  1  J.  & 
W.  647 ;  Hiles  v.  Moore,  15  B.  175. 

An  equitable  mortgagee,  whose  interest  is  in  arrear,  has  a  Right  to 
prima  facie  right   to   a  receiver.     Strong   v.    Garhjle   Press,  where 
[18931  1  Ch.  268.  ^'^*'"^'''* '" 

L  J  arrear. 

A  debenture-holder,  whose  interest  is  in  arrear,  is  entitled 

to   a  receiver,  although   the   principal   is   not   yet   payable. 

Bissill  V.  Bradford  Tramivays  Go.,  W.  N.  (1891)  51. 

A  debenture-holder  is  entitled  to  a  receiver  if  the  principal 
becomes  due  before  the  application,  although  it  was  not  due 
when  the  writ  was  issued ;  In  re  Carshalton  Park  Estate, 
Limited,  [1908]  2  Ch.  62. 

A  receiver  may  be  appointed  at  the  instance  of  equitable  Eight  to 
mortgagees,   e.g.   debenture-holders,   if    their    security   is    in  where 
jeopardy,  although  the  principal  is  not  due,  and  no  interest  ?^°?"*'y  ^| 
in  arrear.     W/ldy   v.   Mid-Hants   Rij.   Co.,   16   W.   E.   409; 
McMahon   v.  North   Kent  Ironworks  Go.,  [1891]  2   Ch.   148; 
Edwards  v.  Standard  Rolling  Stock   Syndicate,   [1893]    1   Ch. 
574 ;  Thorn  v.  Nine  Reefs,  Limited,  67  L.  T.  93  ;  In  re  London 
Pressed  Hinge  Go.  [1905]  1  Ch.  576. 

The  Companies  Clauses  Consolidation  Act,  1845  (8  &  9  Companies 
Vict.  c.  16),  (sect.  53),  enables  mortgagees  of  a  company,  whose  1345  sf5.53  54. 
interest  is  in  arrear  or  whose  principal  has  not  been  repaid,  to 
obtain,  under  the  circumstances  therein  mentioned,  the  ap- 
pointment of  a  receiver.  (Sect.  54)  Every  application  for  a 
receiver  must  be  made  to  two  justices,  who  may  appoint  a 
receiver  of  the  tolls  or  sums  liable  to  the  payment  of  the 
interest,  or  principal  and  interest.  On  the  receiver's  appoint- 
ment, the  tolls  become  receivable  by  him  and  applicable  to 
payment  of  the  mortgagee  on  whose  behalf  lie  was  appointed. 
His  power  ceases  when  he  has  received  the  amount  due  with 
costs. 

The  remedy  given  by  these  sections  does  not  prevent  a 
mortgagee  from  applying  to  the  Court  for  a  receiver.  Fripp 
v.  Ghard  Ry.  Go.,  11  Ha.  241. 

Similar  provisions   in  favour  of  debentiu-e   stock-holders  Companies 
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When 

liquidator  is 
appointed 
receiver. 


Clauses  Act,    whose  interest  is  in  arrear  are  contained  in  sects.  25  and  26 
I863,ss. 25,26.  ^^  ^^^  Companies  Clauses  Act;  1863  (26  &  27  Vict.  c.  118). 

Where  the  Court  is  applied  to  to  appoint  a  receiver,  and 
the  mortgagor  is  a  limited  company  which  is  in  course  of 
winding  up,  either  compulsorily  or  under  supervision,  the 
Court  as  a  rule  appoints  the  liquidator  to  be  receiver.  Perry 
V.  Oriental  Hotels  Co.,  5  Ch.  420 ;  In  re  Henry  Pound,  Son,  & 
Hutchins,  42  Ch.  D.  402,  419,  422. 

And  where  a  receiver  has  been  appointed  in  a  debenture- 
holders'  action,  and  the  company  is  subsequently  ordered  to 
be  wound  up,  the  Court  will  as  a  rule  displace  the  receiver 
originally  appointed,  and  appoint  the  liquidator  to  be  receiver. 
Tottenham  v.  Stvansea  Zinc  Ore  Co.,  32  W.  R.  716;  Barileti  v. 
Nortliumlerland  Avenue  Hotel  Go.,  53  L.  T.  611 ;  In  re  Joshua 
StuUs,  Limited,  [1891]  1  Ch.  187,  475 ;  British  Linen  Co.  v. 
South  American  &  Mexican  Co.,  [1894]  1  Ch.  108,  121. 

These  rules  do  not  apply  where  the  winding-up  is  voluntary. 
Boyle  V.  Bettws  Llantwit  Colliery  Co.,  2  Ch.  D.  726. 

A  receiver  appointed  by  debenture-holders  under  special 
powers  in  their  debentures  will  not  as  a  rule  he  displaced ;  Li 
re  Joshua  Stubbs,  Limited,  [1891]  1  Ch.  475. 

A  receiver  appointed  in  a  debenture-holders'  action  will  not 
be  simply  discharged,  without  any  provision  being  made  for 
the  benefit  of  the  debenture-holders.  Strong  v.  Carlyle  Press, 
[1893]  1  Ch.  268;  British  Linen  Co.  v.  South  American  & 
Mexican  Co.,  [1894]  1  Ch.  108, 124, 127.  Campbell  v.  Compagnie 
Generale  de  Bellegarde  (2  Ch.  D.  181),  must  be  regarded  as 
overruled. 

The  rule  in  both  cases  is  a  rule  of  convenience,  and  its 
application  may  be  excluded  by  the  special  circumstances  of 
the  case. 

As  a  rule,  where  there  are  calls  to  be  made  and  outstanding 
assets  to  be  got  in,  the  liquidator  will  be  appointed  receiver. 
Bartlett  v.  Northumberland  Avenue  Hotel  Co.,  53  L.  T.  611 ;  In 
re  Joshua  Stubbs,  Limited,  [1891]  1  Ch.  187,  475 ;  British  Linen 
Co.  V.  Soiah  American  &  Me.rdean  Co.,  [1894]  1  Ch.  108,  129. 
The  liquidator  will  not  be  appointed  receiver  of  mortgaged 
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assets  which  can  only  be  realized  advantageously  by  the 
exercise  of  special  care  and  by  persons  having  special  know- 
ledge. British  Linen  Co.  v.  Soutli  American  &  Mexican  Co., 
[1894]  1  Ch.  108. 

But  the  liquidator  will  as  a  rule  be  appointed  receiver 
where  there  is  a  business  to  carry  on.  Perry  v.  Oriental  Hotels 
Co.,  5  Ch.  420 ;  In  re  Joshua  Stuhhs,  Limited,  [1891]  1  Ch.  475, 
483. 

The  liquidator  will  not  be  appointed  receiver  where  the 
assets  are  admittedly  insufficient  to  cover  the  mortgagee's 
security.  Strong  v.  Carlyle  Press,  [1893]  1  Oh.  268,  see  [1894] 
1  Ch.  116. 

The  Companies  (Consolidation)  Act,  1908  (8  Edw.  7,  c.  69), 
enacts — 

Sect.  162.  Where  an  application  is  made  to  the  Court  to  CompaniGs 
appoint  a  receiver  on  behalf  of  the  debenture-holders  or  other  tionl^lct'* 
creditors  of  a  company  which  is  being  wound  up  by  the  Court  ^^^^>  s.  162. 
in  England,  the  official  receiver  may  be  so  appointed. 

On  the  appointment  of  a  receiver  of  the  rents  and  profits  Delivery  of 
of  land,  the  mortgagor,  if  in  possession,  will  be  directed  to  ^ortsa^oor  ^ 
deliver  up  possession,  and  the  tenants  to  attorn  and  to  pay 
their  rents  in  arrear  and  growing  due  to  the  receiver.  Davis  v. 
Marlhorougli,  2  Sw.  116;  Seton,  759;  Wells  v.  Kilpin,  Seton, 
792 ;  Hawkes  v.  Holland,  (1881)  W.  N.  128  ;  see  Taylor  v.  Soper, 
62  L.  T.  828. 

In  Li  re  Burchnall  ((1893)  W.  N.  171),  the  mortgagor  was  Occupatic 
directed  to  attorn  tenant  to  the  receiver  at  an  occupation  rent 
as  from  the  date  of  the  order. 

Where  a  reference  is  directed  to  chambers  to  fix  an  occu- 
pation  rent  and  appoint  a  receiver,  the  liability  to  pay  rent 
commences  as  from  the  appointment.  Lloyd  v.  Mason,  2  My. 
&  Or.  487. 

Where  the  order  does  not  direct  the  mortgagor  to  attorn 
tenant  or  to  deliver  up  possession,  liability  to  pay  rent  com- 
mences as  from  demand  by  the  receiver.  Bandfield  v.  Band- 
field,  7  W.  R.  651  ;  Yorkshire  Banking  Co.  v.  Mullan,  35  Ch.  D. 
125. 
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Under  an  order  appointing  a  receiver  and  manager  of  a 
West  India  Estate,  the  receiver  is  not  entitled  to  produce 
which,  at  the  date  of  the  order,  had  been  severed  and  sent 
away  to  the  mortgagor's  consignee,  but  had  not  been  received 
by  him.     Godrington  v.  Johnstone,  1  B.  520. 

Attornment  to  a  receiver  constitutes  a  tenancy  by  estoppel 
between  the  tenant  and  the  receiver,  but  it  does  not  enable  a 
person  who  is  afterwards  proved  to  have  the  legal  title  to  treat 
the  tenant  as  his  tenant  and  to  distrain  for  rent.  Evans  v. 
Mathias,  7  E.  &  B.  590,  602. 

A  receiver  appointed  in  a  foreclosure  action  is  "  landlord  " 
within  sect.  1  of  the  Landlord  and  Tenant  Act,  1709  (8  Anne, 
c.  18),  and  as  such  is  entitled  as  against  the  execution 
creditor  of  the  tenant  to  one  year's  arrears  of  the  rent;{L/oa! 
V.  Harper,  [1910]  1  Ch.  480. 

A  receiver  may  be  appointed  of  an  undivided  share  (a),  and 
a  receiver  has  been  appointed  over  the  whole  of  property  at 
the  instance  of  a  mortgagee  of  an  undivided  share  (6).  (a) 
Fall  V.  ElMns,  9  W.  E.  861 ;  (&)  Sumsion  v.  Crutwell,  31  W.  K. 
399. 

A  writ  of  assistance  may  be  issued  to  put  a  receiver  in 
possession  of  chattels  directed  to  be  delivered  to  him.  Wyman 
V.  Knight,  39  Ch.  D.  165. 

As  to  his  liability  to  give  security,  see  Seton,  776. 
A  receiver  is  an  officer  of  the  court,  and  is  not  in  any  sense 
an  agent  to  the  party  on  whose  application  he  is  appointed. 
Coriwration  of  Bacup  v.  Smith,  44    Ch.  D.  395,   398 ;   Burt, 
Boulton,  &  llaywarcl  v.  Bull,  [1895]  1  Q.  B.  276. 

A  receiver  merely  receives  rents  or  other  income  and  pays 
ascertained  outgoings.  He  has  no  powers  of  management.  In 
re  Manchester  &  Milford  By.  Co.,  14  Ch.  D.  645. 

As  to  the  functions  of  a  receiver  of  a  public  statutory  under- 
taking, see  Gardner  v.  L.  G.  &  D.  By.  Go.,  2  Ch.  201 ;  Attree 
V.  Hatve,  9  Ch.  D.  337,  348. 

As  to  the  duty  of  a  roceiver  of  real  estate  with  respect 
to  repairs,  insurance,  etc.,  see  A.-G.  v.   Vigor,  11   Ves.  563; 
Tem2}est  v.  Ord,  2  Mer.  55 ;  Thornhill  v.  Thornhill,  14  Sim.  600 ; 
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III  re  Graham,  [1895]  1  Ch.  66 ;  and  the  orders  in  Seton, 
799. 

In  Buke  of  Grafton  v.  Taylor  (7  T.  L.  E.  588),  a  receiver 
and  manager  of  real  estate  was  appointed. 

As  to  his  power  to  grant  leases  and  to  distrain,  see  Seton,  802. 

A  receiver  cannot  purchase  the  mortgaged  property  without 
the  sanction  of  the  Court ;  Nugent  v.  Nugent,  [1908]  1  Ch.  292. 

As  to  handing  the  title-deeds  to  the  receiver  appointed  in 

a  debenture-holders'  action,  see  In  re  Ind,  C'oope  £•   Co.,  26 

T.  L.  K.  11. 

A  receiver  ought  not  to  originate  any  proceedings  in  the  Application 
.  ^     ,        .  .       °  ■'   ^  ^  .       for  directions, 

cause  m   which   he  is  receiver.      Any  necessary   application 

should  be  made  by  the  parties  to  the  suit.     If  they  decline 

to  make  an  application  on  being  requested  by  the  receiver, 

he  may  then  apply  himself.     Ireland  v.  Eade,  7  B.  55 ;  Parker 

V.  Dunn,  8  B.  497. 

As  a  general  rule,  a  receiver  cannot  maintain  an  action  to  Actions  by 
compel  obedience  to  an  order  for  the  delivery  of  goods  or  the 
payment  of  money  to  him.     In  re  Saclxr,  22  Q.  B.  D.  179. 

He  can  only  maintain  an  action  if  he  has  an  independent 
cause  of  action.  Thus,  he  can  maintain  an  action  if  he  is  the 
holder  of  a  bill  of  exchange  (a),  or  to  recover  title-deeds  of 
which  he  is  in  possession  as  bailee  and  which  are  unlawfully 
detained  from  him  (b).  (a)  Ex  parte  Harris,  2  Ch.  D.  -123 ; 
(b)  Hills  V.  Reeves,  31  W.  E.  2U9. 

Therefore,  he  is  not  a  good  petitioning  creditor  in  respect  Beceiver 

/Nil-  -11  cannot  bo 

01  a  debt  due  to  him  as  receiver  (a),  but  he  is  perhaps  entitled  petitioning 
to  prove  in  respect  of  such  a  debt  (5).     (a)  Ex  parte  Muirhead,  '^^^^I^q 

2  Ch.  D.  22 ;  In  re  Backer,  22  Q.  B.  D.  179 ;  (J)  Armstrong  v.  may  prove. 
Armstrong,  12  Eq.  614;  Ex  parte  Hare,  10  Ch.  218. 

And  if  a  receiver  takes  an  assignment  of  a  debt  he  is  a 
good  petitioning  creditor  r[ua  assignee  ;  In  re  Macoim,  [1904] 
2  K.  B.  700. 

Where   a  receiver  of  chattels  is  appointed  conditionally  when  Hs 
on  his  giving  security,  he  cannot  set  up  his  title  as  against  ^^  against 
third  parties  until  he  has  completed  his  security  or   taken  ^'^^^^  parties. 
possession.     It  is  not  a  contempt,  therefore,  for  an  execution 
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creditor  to  seize  chattels  after  an  order  has  been  made  appoint- 
ing a  receiver  on  his  giving  security,  but  before  the  security 
has  been  given  or  possession  taken.  Defries  v,  Creed,  34  L.  J. 
Oh.  607  ;  Edwards  v.  Edwards,  2  Oh.  D.  291 ;  Smart  v.  Flood, 
49  L.  T.  467. 

A  distress  put  in  after  an  order  had  been  made  in  a 
debenture-holders'  action  appointing  a  receiver  subject  to  his 
giving  security  but  before  the  receiver  had  given  security  or 
taken  possession  was  held  valid  as  against  the  debenture- 
holders,  the  order  never  having  been  drawn  up  and  the  land- 
lord having  no  notice  of  it ;  In  re  lioundwood  Colliery  Co., 
[1897]  1  Ch.  373, 

A  party  to  an  action  in  which  a  receiver  is  appointed  on 
giving  security  cannot  take  advantage  of  his  not  having 
given  security  to  intercept  property  which  the  receiver  on 
giving  security  would  be  entitled  to  receive.  Wichens  v. 
Townshend,  1  E.  &  M.  361 ;  In  re  Birt,  22  Ch.  D.  604. 

Where  the  order  appointing  the  receiver  directs  him  to 
take  possession,  but  does  not  direct  him  to  give  security,  an 
execution  creditor  cannot  seize  chattels  of  which  he  has  taken 
possession.     Morrison  v.  Skeriie  Ironworks  Co.,  60  L.  T.  588. 

An  order  appointing  a  receiver  of  the  rents  and  profits 

of  land  upon  his  giving  security  operates  as  an  immediate 

delivery  of  the  land  in  execution.     Ex  parte  Evans,  13  Ch. 

D.  252. 

Interference  Where  a  receiver  is  in  possession  of  property,  or  in  receipt 

with  receiver's     £  ,-i  ,  n,  ■ 

possession.  01  tne  rents,  proiits,  or  income  oi  property,  any  person  who 
disturbs  his  possession  or  interferes  with  his  receipt  without 
leave  of  the  Court  is  guilty  of  contempt.  Angel  v.  Smith,  9 
Ves.  335 ;  Jolines  v.  Claughton,  Jac.  573 ;  Evelyn  v.  Lewis,  3 
Ha.  472 ;  PMssell  v.  East  Anglian  By.  Co.,  3  Mac.  &  G.  104 ; 
Ames  V.  Trustees  of  Birkenhead  Bocks,  20  B.  332,  353;  Be 
Winton  v.  Mayor  of  Brecon,  6  Jur.  N.  S.  1046 ;  Befries  v. 
Creed,  34  L.  J.  Ch.  607. 

It  is  not  a  contempt  to  intercept  rents  payable  to  a  receiver 
if  the  order  appointing  him  does  not  show  that  he  is  to  receive 
them.     Croiv  v.  Wood,,[3  B.  271. 
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It  is  not  necessary,  in  order  to  constitute  a  disturbance  of  Libel  on 

the  receiver's  possession,  that  there  should  be  a  personal  inter-  carried  on 

ference  or  an  interference  with  receipt  of  some  definite  debt  ^^  i^eoeiver 

^    _  IS  contempt. 

or  thing  which  he  was  entitled  to  receive.  Thus,  a  libel  on 
a  business  carried  on  by  the  receiver  is  a  contempt  of  court. 
Helmore  v.  Smith  (2),  35  Oh.  D.  449  :  see  Hawkins  v.  Gather- 
cole,  21  L.  J.  Ch.  617 ;  Whadooat  v.  Shropshire  By.  Co.,  9 
T.  L.  E.  589. 

Any  person  not  a  party  to  the  action  who  has  rights  in  the  Application 
property,  which  are  not  the  subject  of  the  administration  then  enforce  rights 
going  on,  must,  if  he  wishes  to  enforce  those  rights,  apply  in  ^S'^™'^* 

no''  o        '     fr  J         receiver. 

the  action  for  leave  to  enforce  them.  Brooks  v.  Greathed,  1  J. 
&  W.  176 ;  Smith  v.  Effingham,  2  B.  232 ;  Evelyn  v.  Lewis, 
3  Ha.  472;  Iii  re  Henry  Pound,  Son,  &  Hutehins,  42  Ch.  D. 
402 ;  In  re  Maidstone  Palace  of  Varieties,  Lim.,  [1909]  2  Oh. 
283. 

Where  such  an  application  is  made,  leave  will  be  granted 
unless  it  is  clear  that  the  claim  is  without  foundation.  Angel 
V.  Smith,  9  Ves.  335 ;  Gooeh  v.  Haworth,  3  B.  428 ;  Umpringham 
V.  Short,  3  Ha.  461 ;  Bussell  v.  East  Anglian  By.  Co.,  3  Mac.  & 
G.  104,  117 ;  Bandfield  v.  Bandfield,  3  U.  F.  &  J.  766  ;  In  re 
Henry  Pound,  Son,  &  Hutehins,  42  Ch.  D.  402 ;  Lane  v.  Oapsey, 
[1891]  3  Ch.  411. 

If  the  claim  is  made  against  the  receiver  with  reference  to 
his  conduct  in  the  discharge  of  his  duties  as  receiver,  the  Court 
will  not  allow  an  action  to  be  brought,  but  will  decide  the 
claim  in  the  debenture-holders'  action  ;  Li  re  Maidstone  Palace 
of  Varieties,  Lim.,  [1909]  2  Ch.  283. 

A  person  not  a  party  to  an  action  in  which  a  receiver  has  Application 
been  appointed  cannot  apply  in  the  action   for  payment  of  of  money 
money  to  him  by  the  receiver  out  of  the  funds  in  his  hands.  ^^  receiver. 
Waslell  V.  Leslie,  15  Sim.  453  m.;  Brocklebank  v.  East  London 
By.  Co.,  12  Ch.  D.  839,  explaining  Neate  v.  Pink,  15  Sim.  450, 
3  Mac.  &  G.  476. 

A  receiver  appointed  by  the  Court  in  an  action  by  a  mort- 
gagee of  leaseholds  by  subdemise  to  enforce  his  security  is  not 
liable  to  the  lessor  for  rent,  nor  can  the  lessor  claim  out  of  the 

A.M.  Y 
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Appointment 
without 
prejudice 
to  prior  in- 
cumbrancers. 


Liability  of 
receiver  to 
account. 


Receiver, 
when  liable 
for  losses. 


proceeds  of  the  mortgagor's  goods,  sold  by  the  receiver  while 
in  occupation  of  the  premises,  either  rent  in  respect  of  that 
occupation  or  damages  for  breach  of  the  covenant  to  repair ; 
Band  v.  Blow,  [1901]  2  Gh.  721. 

Where  a  receiver  is  appointed  without  prejudice  to  the 
rights  of  prior  incumbrancers,  a  prior  incumbrancer  who, 
without  leave  of  the  Court,  either  takes  possession  (a),  or, 
being  in  possession,  distrains  for  rent  (h),  is  not  guilty  of 
contempt,  (a)  Vndcrhcaj  v.  Bead,  20  Q.  B.  D.  209,  218; 
(b)  Engel  v.  South  Metropolitan  Breiving  Co.,  W.  N.  (1891),  31. 

Where  a  receiver  is  appointed  in  similar  terms  and  inter- 
cepts rents  and  profits,  of  which  a  prior  mortgagee  is  in  receipt, 
the  prior  mortgagee  should  not  commence  a  separate  action 
against  the  receiver,  but  should  apply  for  relief  against  him 
in  the  action  in  which  he  was  appointed  receiver.  Searle  v. 
Choat,  25  Ch.  D.  723. 

On  motion  by  the  first  mortgagee  to  discharge  the  receiver 
and  be  let  into  possession,  the  first  mortgagee  is  entitled  to 
back  rents  paid  to  the  receiver  after  service  of  the  notice  of 
motion  ;  Breston  v.  Tunbridge  Wells  Opera  House,  Lim.,  [1903] 
2  Ch.  323. 

A  receiver  is  bound  to  account  for  sums  received  by  him 
from  the  time  when  he  begins  to  act  as  receiver,  although 
before  his  appointment  is  completed  by  the  execution  of  the 
bond.     Smart  v.  Flood,  49  L.  T.  467. 

Every  sum  of  money  due  from  a  receiver,  whether  an 
ascertained  balance  or  not,  is  a  debt  of  record,  so  long  as 
the  recognizance  exists.     Seagram  v.  Tuck,  18  Ch.  D.  296. 

A  receiver  is  a  trustee  for  the  persons  entitled  to  any  money 
due  from  him  and  not  brought  into  account,  whether  through 
mistake  or  fraud.     Seagram  v.  Tuck,  18  Ch.  D.  296. 

A  receiver  is  not,  as  a  rule,  liable  for  the  loss  of  money 
deposited  by  him  in  a  bank.  He  is,  however,  liable  if  he  pays 
the  moneys  in  to  his  private  account  ( Wren  v.  Kirton,  11  Ves. 
377),  or  receives  interest  upon  them-  (Brever  v.  Maudesleij,  8 
Jur.  547),  or  places  them  out  of  his  exclusive  control  (Salwaij 
V.  Salwag,  2  E.  &  M.  215 ;  S.  C.   White  v.  Baugh,  3  CI.  &  F. 
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44),  or  is  in  default  in  passing  his  accounts  {Drever  v.  Maudesleij, 
8  Jur.  547). 

A  receiver  who,  after  he  has  been  discharged,  is  ordered  to  Debtors  Act, 

^  .         .  1  .        ,         ,  .    ,  .  1869,  s.  4. 

pay  a  balance  into  (Jourt  is  withm  the  third  exception  to  sect. 
4  of  the  Debtors  Act,  1869.     In  re  Gent,  40  Ch.  D.  190. 

Relief  against   the  personal  representative  of  a   receiver  Belief  against 
cannot,  it  appears,  be  obtained  by  applying  in  the  action  in  presentatives 
which  he  was  appointed,  but  must  be   sought  by  an  inde-  °*  receiver. 
pendent  proceeding.     Ludc/ater  v.  Channell,  15   Sim.  479;  3 
Mac.  &  G.  175. 

Sureties,  who  are  liable  to  account  for  what  the  receiver  Liability 
should  receive  and   become  liable  to  pay  as  such   receiver, 
are  liable   for  receipts  by  him  before  the  completion  of  the 
security.     Smart  v.  Flood,  49  L.  T.  467. 

Where  there  has  been  any  breach  of  the  condition  of  the 
recognizance,  the  penalty  is  the  debt  at  law,  but  equity  gives 
relief  on  the  terms  of  the  surety  paying  whatever  sum  of 
money,  whether  principal,  interest,  or  costs,  the  receiver  has 
become  liable  for,  including  the  costs  of  his  removal  and  the 
appointment  of  a  new  receiver.  Greenside  v.  Benson,  3  Atk. 
248 ;  Dawson  v.  Raynes,  '2  Russ.  466  ;  In  re  Lockey,  1  Ph.  509  ; 
Keiley  v.  Murphy,  Sau.  &  Sc.  479  ;  Maunsell  v.  Egan,  3  J.  & 
Lat.  251 ;  In  re  Graham,  [1896]  1  Ch.  66. 

A  surety  may  be  made  to  account,  although  the  amount 
due  from  the  receiver  has  not  been  ascertained.  Ludyater  v. 
Channell,  3  Mac.  &  G-.  175. 

As  to  the  right  of  the  sureties  to  indemnity  out  of  any 
balance  due  to  the  receiver,  and  out  of  any  property 
administered  in  the  action  in  which  he  is  beneficially 
interested,  see  Glossup  \.  Harrison,?!  V.  &  B.  134;  Brandon 
V.  Brandon,  3  De  G.  &  Jo.  5j!4. 

A  receiver  is    appointed   for   the   benefit   of  all   parties  Discharge 
interested.     Therefore  he  will  not  be  discharged  merely  on  ° 
the  application  of  the  party  at  whose  instance  he  was  appointed. 
Bainh-igge  v.  Blair,  3  B;  421. 

As  to  the  right  of  a  receiver  to  indemnity  out  of  the  assets,  indeianity. 
see  pp.  326,  327,  below. 
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Eeoeivee  and  Manager. 


Receiver  and 
manager  of 
business, 


of  ship, 


of  collieries. 


Debenture- 
holders. 


Mortgagees  are  entitled  to  a  receiver  and  manager  of 
the  mortgaged  property  only  when  a  business  carried  on  by 
the  mortgagor  is,  in  terms  or  by  implication,  included  in  the 
mortgage  security.  Chaplin  v.  Young,  6  L.  T.  97  ;  Truman  & 
Go.  V.  Bedfp-ave,  18  Ch.  D.  547;  Whitleij  y.  ChaUis,  [1892]  1 
Ch.  64. 

The  words  "property"  and  "eifects"  include  goodwill; 
In  re  Leax  Hotel  Go.,  [1902]  1  Ch.  332.  So,  too,  the  word 
"  assets  "  {Jennings  v.  Jennings,  [1898]  1  Ch.  378 )  and  the  words 
"effects  and  securities  "  {In  re  David  and  Matthews,  [1899]  1 
Ch.  378). 

A  statutory  mortgagee  of  a  steamship  is  entitled  to  a  receiver 
with  power  to  manage.  Fairfield  Skijjhuilding  Go.  v.  London 
&  East  Goast  Steamship  Go.,  W.  N.  (1895),  64. 

A  receiver  and  manager  will  be  appointed  at  the  instance 
of  a  mortgagee  of  collieries,  although  the  business  and  good- 
will are  not  expressly  transferred.  Peeh  v.  Trinsmaran  Iron 
Go.,  2  Cb.  D.  115;  Gamphell  v.  Lloyd's  Bank,  [1891]  1  Ch. 
136  n. ;  Gounty  of  Gloucester  Bank  v.  Rudnj  Mertlnjr  GolUcrij 
Go.,  [1895]  1  Ch.  629. 

A  receiver  and  manager  has  been  appointed  on  the  applica- 
tion of  an  unpaid  vendor  of  collieries  sold  to  a  company. 
Boyle  V.  Bettws  Llantwit  Golliery  Co.,  2  Ch.  D.  726. 

A  receiver  and  manager  will  be  appointed  at  the  instance 
of  debenture-holders  who  have  a  charge  on  all  the  property, 
both  present  and  future,  including  the  uncalled  capital,  of  a 
limited  company.  Mahins  v.  Percy  Ibotson  &  Sons,  [1891] 
1  Ch.  133  ;  Edwards  v.  Standard  Boiling  Stock  Syndicate,  [1893] 
1  Ch.  574. 

A  receiver  and  manager  may  be  appointed  at  the  instance 
of  debenture-holders  where  the  security  is  in  jeopardy  {e.g. 
where  a  creditor  has  presented  a  petition  to  wind  up  the  com- 
pany) although  no  default  has  been  made  under  the  deben- 
tures;  In,  re  Victoria  Steamboats,  Limited,  [1897]  1  Ch. 
158. 
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The  Court  lias  no  jurisdiction,  where  the  business  carried 
on  by  the  mortgagor  is  not  comprised  in  the  mortgage,  to 
direct  the  receiver  to  carry  on  a  new  business  upon  the  mort- 
gaged premises.     Whitley  v.  Gliallis,  [1892]  1  Ch.  64. 

A  receiver  and  manager  has  no  power  to  give  a  security 
to  unsecured  creditors  without  the  leave  of  the  Court ;  Whinney 
V.  Moss  Steamship  Co.,  [1910]  2  K.  B.  813. 

A  manager  of  a  business  or  undertaking  is  only  appointed  Manager 
with  a  view  to  the  sale  of  the  business  or  undertaking  as  a  appointed 
going  concern.     Gardner  v.  L.  C.  &  D.  B;/.  Co.,  2  Ch.  201,  212  ;  ^fj^'"^ 
Whitley  v.  Ghallis,  [1892]    1   Ch.   64,  69,  70 ;  In  re  Victoria 
Steamboats,  Limited,  [1897]  1  Ch.  158. 

Therefore,   a   manager  will  not  be   appointed   where  the  Manager  not 
subject  of  the  security  is  an  undertaking  of  a  public  nature,  oFpubiic 
which  the  mortgagee  has  no  power  to  sell.     Blaher  v.  Herts  &  undertaking. 
Bssex  Waterworks  Go.,  41  Ch.  D.  399,  408 ;  Marshall  v.  South 
Staffordshire  Tramways  Co.,  [1895]  2  Ch.  36,  overruling  Bart- 
lett  V.  West  Metropolitan  Tramways  Go.,  [1893]  3  Ch.  437. 

As  to  the  distinction  between  a  receiver  and  a  manager.  Duties  of 
see  per  Jessel,  M.R.,  in  In  re  Manchester  &  Milford  By.  Co.,  14  '  °  ' 
Ch.  D.  645,  p.  653. 

A  receiver  and  manager  is  entitled  to  carry  on  the  business 
which  he  manages  in  the  way  in  which  it  is  ordinarily  carried 
on.     Taylor  v.  Neate,  39  Ch.  D.  538,  544. 

The  appointment  of  a  receiver  and  manager  of  a  business 
may  operate  as  a  dismissal  of  the  servants  employed  by  the 
mortgagor.  Beid  v.  Explosives  Go.,  19  Q.  B.  D.  264  (see 
above,  p.  306). 

A  receiver  of  a  company  established  under  the  Mortgage 
Debenture  Act,  1865  (28  &  29  Vict.  c.  78),  is  not  entitled  to 
the  possession  of  the  securities,  on  which  the  mortgage 
debentures  are  founded,  and  which  are  deposited  with  the 
Eegistrar  of  the  Land  Eegistry.  Somerset  v.  Land  Securities 
Co.,  [1894]  3  Ch.  464. 

A  receiver  and  manager  is  personally  liable  on  contracts  Manager 
made  by  him  in  carrying  on  a  business,  unless  he  stipulates  liable  on 
to  the  contrary  in  the  contract.     Sargant  v.  Beed,  1  Ch.  D.  «°°t^-a<=t«- 
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600 ;  Taylor  v.  Neate,  39  Ch.  D.  538 ;  Burt,  BouUon,  &  Haij- 
u-ard  V.  BitU,  [1895]  1  Q.  B.  276. 

The  appointment  by  the  Court  of  a  receiver  and  manager 
of  a  company's  business  by  an  order  which  does  not  direct  him 
to  take  possession  does  not  effect  a  change  of  occupancy  within 
sect.  16  of  the  Poor  Rate  Assessment  and  Collection  Act,  1869. 
In  re  Marriage,  Neave  &  Go.,  [1896]  2  Ch.  663. 

Eeceivers  and  managers  of  a  business  appointed  by  the 
Court  at  the  instance  of  debenture-holders  are  not  entitled 
to  enforce  against  a  gas  company  its  statutory  obligation  to 
supply  gas,  except  on  the  terms  of  paying  arrears  due  in 
respect  of  gas  supplied  to  the  mortgagors  while  the  debenture- 
holders  permitted  them  to  carry  on  business.  Paterson  v.  Gas 
Light  cC-  Coke  Co.,  [1896]  2  Ch.  476. 

A  receiver  and  manager  appointed  by  the  Court  is  not 
entitled  to  give  shipowners  a  lien  on  goods  shipped  by  him 
in  respect  of  previously  unsatisfied  freight  owing  by  the  com- 
pany ;   Whinney  v.  Moss  Steamship  Co.,  [1910]  2  K.  B.  813. 
Bights  to  A  receiver  and  manager  is  entitled  to  be  paid  his  just 

charges  and  expenses  out  of  the  assets  of  the  business,  and 
to  be  indemnified  thereout  for  liabilities  incurred  in  carrying 
it  on  in  priority  to  the  claim  of  all  persons  for  whose  benefit 
it  was  carried  on.  Courancl  v.  Hanmer,  9  B.  3  ;  Bertrand  v. 
Bavies,  31  B.  429,  436 ;  Ex  parte  Izard,  (No.  1)  23  Ch.  D. 
75  ;  Batten  v.  Wedgwood  Coal  Co.,  28  Ch.  D.  317 ;  Strupp  v. 
Bull,  Sons,  &  Co.,  [1895]  2  Ch.  1 ;  In  re  Glasdir  Copper  Mines, 
Limited,  [1906]  1  Ch.  365 ;  Li  re  Loiidou^  United  Breiveries, 
[1907]  2  Ch.  511. 

The  right  of  indemnity  of  a  receiver  and  manager 
appointed  by  the  Court  is  limited  to  the  assets ;  he  has  no 
right  of  indemnity  against  the  parties  to  the  action  personally  ; 
Boehm  v.  Goodall,  [1911]  1  Ch.  155  (partnership  action). 

A  receiver  is  not  entitled  to  be  indemnified  against  the 
costs  incurred  by  him  in  defending  an  action  charging  him 
with  personal  fraud  and  misconduct,  the  defence  not  being  for 
the  benefit  of  the  estate  ;  In  re  Dunn,  [19U4]  1  Ch.  648. 

He   is  entitled  to   be  indemnified  out  of    the  assets  for 
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advances  properly  made  by  him  to  carry  on  the  business, 
although  made  without  the  authority  of  the  Court.  Where 
he  applies  to  the  Court  before  making  the  advance,  he  is 
generally  allowed  interest  at  5  per  cent,  and  given  a  charge  on 
the  assets  for  the  advance  and  interest.  Ex  parte  Izard,  23 
Ch.  D.  75 ;  In  re  British  Power  Traction  Co.,  [1906]  1  Ch. 
497. 

As  to  what  advances  he  may  justifiably  make  without 
applying  to  the  Court,  see  In  re  British  Power  Traction  Co., 
[1907]  1  Ch.  528. 

His  right  to  indemnity  is  subject  to  the  costs  of  realizing 
the  assets,  including  the  costs  of  an  abortive  sale.  Batten  v. 
Wedgwood  Coal  Co.,  28  Ch.  D.  317. 

As  to  the  right  of  trade  creditors  to  be  subrogated  to  the 
receiver  and  manager's  right  of  indemnity,  see  In  re  British 
Power  Traction  Co.,  [1910]  2  Ch.  470. 

He  may  claim  his  indemnity  even  after  his  final  accounts ; 
Levy  V.  Davis,  [1900]  W.  N.  174. 

The  receiver  and  manager  in  a  debenture-holders'  action  Whenaiiowed 
will  be  authorized  to  raise  money  by  a  first  charge  on  the  in'^priorityTo' 
mortgaged  property  in  priority  to  the  debentures,  where  the  "iebentures. 
money  is  required  to  preserve  the  mortgaged  property  from 
destruction.    Greenwood  v.AIgesiras  (Gibraltar)  Ry.  Co.,  [1894] 
2  Ch.  205.     See  Securities  Investment  Corporation  v.  Brighton 
Alhamhra,  62  L.  J.  Ch.  566. 

As  to  the  priority  of  debenture-holders  who  have  made 
advances  to  the  receiver  and  manager  to  enable  him  to  carry 
on  the  business,  see  Strapj)  v.  Bull,  Sons,  &  Co.,  [1895]  2  Ch. 
1 ;  Lathom  v.  Greenwich  Ferry  Co.,  72  L.  T.  790. 

A  receiver  and  manager  who  retires  will  not  be  restrained 
from  soliciting  orders  from,  or  doing  business  with,  the 
customers  of  the  business  which  he  managed.  In  re  Irish, 
40  Ch.  D.  49. 

Where  a  receiver  in  a  debenture-holder's  action  by  leave 
of  the  Court  borrowed  on  the  security  of  a  first  charge  on  the 
company's  assets,  the,  deed  containing  the  charge  being  silent 
as  to  the  receiver's  personal  liability,  the  lenders  were  held  not 
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entitled  to  be  treated  as  creditors  of  the  receiver  or  as  entitled 
through  him  to  a  right  of  indemnity  ;  and  the  assets  proving 
insufficient,  the  lenders  only  tooli  the  balance  after  payment 
of  the  costs  as  between  solicitor  and  client  of  the  receiver ; 
In  re  A.  Boynton,  Limited,  [1910]  1  Ch.  519. 

Form  of  order  On  the  form  of  the  order  continuing  a  receiver  and  manager, 
see  Bavies  v.  Vale  of  Evesham  Breserves,  73  L.  T.  150  ;  W.  N. 
(1895)  105. 

The  judgment  in  a  debenture-holders'  action  should  contain 
a  proviso  limiting  the  time  during  which  the  receiver  and 
manager  is  to  carry  on  the  company's  business.  Bay  v.  SyJces, 
Walker  &  Co.,  55  L.  T.  763  ;  Lire  Vidoria  Steamhoats,  Limited, 
[1897]  1  Ch.  158. 

Sect.  4  of  the  Eailway  Companies  Act,  1867  (30  &  31  Vict. 
c.  127),  which  is  made  perpetual  by  38  &  39  Vict.  c.  31,  after 

Railway  Com-  providing  that  the  rolling  stock  and  plant  of  a  company  shall 

panies  Act,       r  a  o  r  r      j 

not,  after  their  railway  or  any  part  thereof  is  open  for  public 
traffic,  be  liable  to  be  taken  in  execution,  where  the  judgment 
on  which  execution  issues  is  recovered  in  an  action  on  a 
contract  entered  into  after  the  20th  of  August,  1867,  or  in  an 
action,  not  on  a  contract,  commenced  after  that  date,  enables 
the  judgment  creditor  to  obtain  the  appointment  of  a  receiver, 
and,  if  necessary,  of  a  manager,  of  the  undertaking  of  the 
company,  on  application  by  petition  in  a  summary  way  to 
the  Court  of  Chancery ;  "  and  all  money  received  by  such 
receiver  or  manager  shall,  after  due  provision  for  the  working 
expenses  of  the  railway  and  other  proper  outgoings  in  respect 
of  the  undertaking,  be  applied  and  distributed,  under  the 
direction  of  the  Court,  in  payment  of  the  debts  of  the  com- 
pany, and  otherwise  according  to  the  rights  and  priorities 
of  the  persons  for  the  time  being  interested  therein  ;  and  on 
payment  of  the  amount  due  to  every  such  judgment  creditor 
as  aforesaid  the  Court  may,  if  it  think  fit,  discharge  such 
receiver  or  such  receiver  and  manager." 

Sect.  3.  In  this  Act  the  term  company  means  a  railway 
company  ;  that  is  to  say,  a  company  constituted  by  Act  of 
Parliament  or  by  certificate  under  Act  of  Parliament  for  the 


Definition 
of  company. 
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purpose  of  constructing,  maintaining,  or  working  a  railway 
(either  alone,  or  in  conjunction  with  any  other  purpose). 

A  company  authorized  by  statute  to  make  a  railway,  which 
is  merely  ancillary  to  its  purposes  as  a  dock  company,  is 
within  this  definition.  Great  NortJiem  liy.  Co.  v.  Tahonrdin, 
13  Q.  B.  D.  320 ;  In  re  East  &  West  India.  Bock  Co.,  38  Ch. 
D.  576. 

The  rolling  stock  and  plant  are  protected  so  long  as  they  Protection  of 
continue  the  property  of  the  company,  although  the  railway  and  plant, 
is  closed  for  traffic.     Midland  Waggon  Co.  v.  Potteries  By.  Co., 
6  Q.  B.  D.  36. 

As  to  what  articles  are  protected,  see  Great  Northern  Eg.  Co. 
V.  Tahowdin,  13  Q.  B.  D.  320. 

A  receiver  will  not  be  appointed  where   the  company  has  Receiver, 
not  commenced  to  acquire  the  lands  or  construct  the  railways  appointed, 
authorized    by    their   Act.      In   re  Birmingham   c5    Lichfield 
Junction  By.  Co.,  18  Ch.  D.  155. 

A  receiver  ought  not  to  be  appointed  until  the  line  is  open 
for  traffic,  unless  there  is  a  probability  of  there  being  money 
for  him  to  receive  before  that  time ;  In  re  Knott  End  By.  Act, 
[1901]  2  Ch.  cS. 

But  a  receiver  may  be  appointed  although  part  of  the 
railway  is  not  yet  opeiied  for  traffic.     In  re  Southern  Eg.  Co., 

5  L.  E.  Ir.  165. 

A  receiver  will  be  appointed  of  the  whole  undertaking, 
where  a  railway  forms  part  of  the  common  undertaking,  and 
is  not  a  separate  undertaking.  In  re  East  &  West  India 
Dock  Co.,  38  Ch.  D.  576. 

A  manager  will  be  appointed  under  this  section  whenever 
the  company  is  carrying  on  its  own  business.   In  re  Manchester 

6  Milford  By.  Co..  14  Ch.  D.  645. 

As  to  the  powers  of  a  receiver  and  manager,  see  Be  Eastern  Powers  of 
tt  Midlands  By.  Co.,  66  L.  T.  153.  manager^" 

The  receiver  cannot  get  in  unpaid  calls.  In  re  Birmingham 
&  Lichfield  Junction  By.  Co.,  18  Ch.  D.  155. 

As  to  what  are  "  working  expenses  "  and  "  proper  out- 
goings," see  Be  Cornwall  Minerals  By.  Co.,  48  L.  T.  41 ;  In  re 
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Eastern  &  Midlands  By.  Co.,  45  Ch.  D.  367 ;  Re  Mersey  By. 
Co.,  72  L.  T.  535 ;  In  re  Wrexham  Mold  &  Connah's  Quay  By. 
Co.,  [1900]  1  Ch.  261,  [1900]  2  Ch.  436. 

The  receiver,  in  making  a  distribution,  must  have  regard 
to  the  priorities  given  by  section  23  of  the  Act.  In  re  Hull, 
Barnsley  &  West  Riding  Junction  By.  Co.,  40  Ch.  D.  119  ; 
In  re  East  &  West  India  Dock  Co.,  44  Ch.  D.  38,  49 ;  In  re 
Liskeard  &  Caradon  By.  Co.,  [1903]  2  Ch.  681. 

An  order  for  a  receiver  gives  no  priority  to  the  judgment 
creditor  who  obtains  it.  In  re  Mersey  By.  Co.,  37  Ch. 
D.  610. 

The  Court  will  not  discharge  the  receiver  until  all  the 
future  judgment  creditors,  who  have  obtained  judgment  before 
the  order  of  discharge,  have  been  satisfied.  In  re  Mersey  By. 
Co.,  37  Ch.  D.  610. 
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CHAPTEK  XXX. 

THE  EIGHT  TO  KEDEEM  AT  LAW. 
I.  MOETGAGES. 

The  right  of  the  mortgagor  under  his  contract  with  the  mort- 
gagee to  redeem  the  mortgaged  premises  on  payment  of  the 
amount  due  under  the  mortgage  at  the  prescribed  time  must 
be  distinguished  from  the  right  to  redeem  given  him  in 
equity  after  he  has  made  default  in  payment  of  the  mortgage 
money  under  his  contract. 

Where  the  mortgagee  has  contracted  to  restore  the  mort- 
gaged property  to  the  mortgagor  upon  terms  which  the  mort- 
gagor fulfils,  the  mortgagee  cannot  insist,  as  a  condition  of 
restoring  it,  upon  any  of  the  terms  imposed  upon  mortgagors 
who  are  obliged  to  come  into  equity  to  recover  the  property 
which  they  have  forfeited  at  law.  Grichnore  v.  Freeston,  40 
L.  J.  Ch.  187 ;  Cummins  v.  Fletcher,  14  Ch.  D.  699. 

Where  there  is  a  proviso  for  redemption  on  payment  of  the  Bight  to 
principal  with  interest  at  the  expiration  of  a  year  from  the  beforrtime 
date  of  the  mortgage,  the  mortgagor  cannot  bring  an  action  fi^^^- 
to  redeem  before  the  expiration  of  the  year.     Brown  v.  Cole, 
14  Sim.  427.     See  Harding  v.  Tificjey,  84  L.  J.  Ch.  13. 

As  to  a  mortgage  under  the  Poor  Law  Loans  Act,  1871, 
see  West  Berhy  Guardians  v.  Metropolitan  Life  Assurance 
Society,  [1897]  A.  C.  647. 

But  he  may  redeem  before  the  day  fixed  for  redemption  if 
the  mortgagee  has  taken  possession.  Bovill  v.  Endle,  [1896] 
1  Ch.  648 ;   E.v  parte  Wickens,  [1898]  1  Q.  B.  548. 

Where  the  mortgage  contained  a  proviso  for  redemption 
thirty-one  years  after  its  date,  the  mortgagor  was  allowed  to 
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redeem  before  the  time   fixed.     Talhot  v.  Braddill,  1  Vern. 
183,  394. 
Redemption         In  a  Welsh  mortgagee  there  is  no  forfeiture.  The  mortgagor, 

of  ^VgI^Ii 

mort^ace.  therefore,  is  always  entitled  to  redeem,  and  the  mortgagee  can 
never  foreclose.  Orde  v.  Heming,  1  Vern.  418  ;  Fenwieh  v. 
Beed,  1  Mer.  114;  Cassidy  v.  Gassidy,  24  L.  E.  Ir.  577. 
Redemption  The  Contract  of  mortgage,  where  the  mortgage  is  a 
to  building  ^  building  society,  is  generally  to  be  gathered  from  two  instru- 
societies.  ments,  the  mortgage  itself  and  the  rules  of  the  society. 
How  far  Where  the  mortgagor  covenanted  to  pay  to  the  society,  at 

bmuid'^by^  ^^  *^^  times  and  in  manner  prescribed  by  the  rules  for  the  time 
altered  rules,  ijeing  applicable  thereto  respectively,  the  several  sums  of 
money  payable  in  respect  of  his  shares,  it  was  held  that  he 
was  entitled  to  redeem,  on  payment  only  of  those  sums  which 
he  was  liable  to  pay  according  to  the  rules  in  force  at  the 
date  of  the  inortgage.     Smith's  Case,  1  Ch.  D.  481. 

Where  the  mortgagor  covenanted  to  pay  all  subscriptions 
and  other  moneys  which,  according  to  the  rules  for  the  time 
being  of  the  society,  should  from  time  to  time  become  due 
and  payable,  it  was  held  that  he  was  bound  by  any  rules 
which  the  society  might  from  time  to  time  make,  although 
they  imposed  an  additional  liability  upon  him.  Wilson  v. 
Miles  Platting  Building  Society,  22  Q.  B.  D.  381  n. ;  Rosen- 
berg V.  Northumberland  Building  Society,  22  Q.  B.  D.  373. 

The  mortgagor  was  also  held  bound  by  an  alteration  in  the 
rules  where  he  covenanted  to  pay  the  several  sums  which, 
under  the  constitution  of  the  society  and  the  rules  and 
regulations  thereof,  ought  to  be  paid  by  him.  Bradbury  v. 
Wild,  [1893]  1  Ch.  377. 
„  J  A  mortgage  by  an  advanced  member  to   a  termiiuating 

redemption  in  building  society,  to  secure  all  payments  to  become  due  in 
mortgages  to  „  ,  .      ,  •  ■        p        ,  ■      i        i 

building         respect  of  his  shares,  is  a  security  lor  the  payments  stipulated 

for  by  the  society  as  the  consideration  for  the  shares,  and  the 

mortgagor  cannot  redeem   on  payment  of  the  excess  of  the 

loan  over   the  subscriptions    paid  by  him   and  his  share   of 

profits.     Mosley  v.  BaJ.er,  6   Ha.  87,  3  I).  M.   &  G.  1032  n. ; 

Seagrnve  v.  Pope,  1  D.  M.  &  G-.  783. 
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Where  the  mortgage  to  a  terminating  society  was  to  secure 
all  sums  of  money  which  the  mortgagor  might  become  liable 
to  pay  under  the  rules,  by  one  of  which  he  was  entitled  to 
redeem  on  paying  the  full  amount  expressed  to  be  secured  by 
the  mortgage,  less  the  same  proportion  of  profits  per  share  as 
was  allowed  on  the  withdrawal  of  unadvanced  shares  and  the 
amount  of  subscriptions  paid  in  by  him,  it  was  held  that  he 
must  be  debited  with  all  subscriptions  and  redemption  money 
which  would  become  due  and  payable  by  him,  assuming  the 
society  to  endure  for  the  longest  period  during  which  it  might 
possibly  last  (such  subscriptions  and  redemption  money  to  be 
treated  as  a  debt  presently  payable),  and  be  credited  with  the 
bonus  which  would  be  payable  to  a  withdrawing  member  at 
the  time  when  he  gave  notice  to  withdraw  on  the  number  of 
shares  held  by  him.  Fleming  v.  Self,  Kay,  518 ;  3  D.  M.  &  G. 
997 ;  Archer  v.  Harrison,  7  D.  M.  &  G.  404 ;  Smith  v.  Pilhiri;/- 
ton,  1  D.  F.  &  J.  120. 

Where  the  prospectus  of  a  society  declared  that  a  borrower 
receiving  an  advance  would  be  charged  a  fixed  premium  of 
two  shillings  per  share  per  annum,  and  that  mortgages  might 
be  at  any  time  redeemed  by  payment  of  the  balance  of  the 
amount  of  capital  with  interest  to  the  date  of  redemption,  it 
was  held  that  the  society  might,  consistently  with  the  pro- 
spectus, (1)  add  all  the  premiums  which  would  be  payable 
during  the  subsistence  of  the  security  to  the  principal  sum 
advanced,  and  (2)  charge  interest  upon  the  aggregate  amount. 
Harvey  v.  Municipal  Building  Society,  26  Ch.  D.  273. 

Where  the  proceeds  of  sale  of  the  mortgaged  property 
were  to  be  applied  in  satisfaction  of  all  moneys  due  or  to 
become  due  from  the  mortgagor  in  respect  of  subscriptions  or 
otherwise  under  the  rules  of  the  society  or  the  mortgage,  it 
was  held  that  the  mortgagor  was  not  entitled  to  a  discount 
upon  the  amount  of  subscriptions  not  due  at  the  time  of  the 
sale,  although  the  rules  provided  that  a  discount  should  be 
made  where  a  mortgagor  redeemed  before  the  expiration  of  the 
time  specified  in  the  mortgage  deed.  Matterson  v.  Elderfield, 
4  Ch.  207. 
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Where  the  mortgage  debt  was  to  be  repaid  by  monthly 
instalments,  composed  partly  of  principal  and  partly  of  interest, 
during  seven  years,  and  the  society  was  to  retain,  in  case  of  a 
sale,  out  of  the  proceeds  all  such  subscriptions,  fines,  and  otlier 
sums  of  money  and  payments  which  shall  be  then  due  or 
which  would  afterwards  become  due  in  respect  of  the  said 
shares  during  the  remainder  of  the  seven  years,  it  was  held 
that  the  society  was  entitled  to  retain  (1)  whatever  was  due  in 
respect  of  monthly  instalments  and  fines  at  the  time  of  the 
sale,  {'2)  so  much  of  the  unpaid  instalments  as  represented 
principal.     Ex  ixirte  Oshoiiie,  10  Ch.  41. 

Where  the  rules  of  a  society  imposed  fines  at  the  rate  of 
60  per  cent,  for  non-payment  of  the  monthly  instalments  of 
principal  and  interest  payable  by  an  advanced  member  under 
his  mortgage,  it  was  held  that  equity  would  not  relieve  against 
the  fines,  but  that  they  did  not  carry  interest.  Parl'er  v. 
Butcher,  3  Eq.  762. 
Effect  of  The  liability  of  an  advanced  member  to  repay  the  loan  and 

th'a'socfety'."  ^i^  liability  upon  his  shares  are  not,  in  the  absence  of  special 
provisions,  to  be  treated  as  independent  liabilities.  The 
shares  are  the  loan ;  and  instalments  paid  upon  the  shares 
operate  i>ro  iaiito  in  extinguishing  the  liability  under  the 
mortgage. 

A  winding-up  of  the  mortgagee  society  does  not,  in  the 
absence  of  outside  creditors,  affect  the  rights  of  the  advanced 
member.  He  is  still  entitled  to  redeem  on  the  same  terms  on 
which  he  was  entitled  while  the  society  was  a  going  concern. 
It  is  not  an  implied  term  of  the  contract  of  member.ship  that 
he  is  to  contribute  to  the  losses  of  the  society  jjrn-i  jjassw  with 
the  unadvanced  members.  The  implication  does  not  arise 
even  when,  under  the  rules  of  the  society,  he  is  credited  with 
a  proportion  of  the  profits.  In  re  Doiieasfer  Building  Society, 
3  Eq.  158;  Tosh  v.  North  British  Buildiiu]  Societi/,  11  App.  Ca. 
489  (societies  under  the  Act  of  1836);  BroivnJie  v.  Russell, 
8  App.  Ca.  235  (society  under  the  Act  of  1874). 

Where  under  the  rules  an  advanced  member  could  withdraw 
upon  paying  up  the  whole  of  his  debt  interests,  and  penalties. 
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liable  to 
contribute 
to  losses. 


Digitized  by  Microsoft® 


WINDING-UP   OP   MORTGAaEE   SOCIETY.  335 

after  deducting  the  amount  of  the  monthly  instalments  paid 
upon  his  shares  with  interest  thereon,  it  was  held  that  he  was 
entitled  to  redeem  in  a  winding-up  on  payment  of  the  difference 
between  the  sum  lent  him  and  the  monthly  instalments  already 
paid  by  him;  and  that,  though  the  allowance  of  interest  in 
the  rules  would  not  apply  in  a  winding-up,  yet,  as  he  had  been 
erroneously  charged  with  interest  on  the  whole  loan,  he  should 
be  credited  with  interest  at  the  same  rate  on  the  instalments 
paid  by  him.     Broivnlie  v.  Bussell,  8  App.  Ca.  235. 

Where  profits  are  properly  credited  to  an  advanced  member, 
the  fact  that  losses  have  been  subsequently  made  does  not 
affect  his  right  to  be  credited  with  profits.  Tosh  v.  Nortli 
British  Building  Society,  11  App.  Ca.  489. 

The  rules  of  a  society  may  make  an  advanced  member  Eules  may 
liable  to  contribute  to  losses,  as  between  himself  and  the  un-  ^^anced 
advanced  members.     Where  the  rules  provided  that,  if  the  ™';°^^?'^ 

-^  _  _  liable  to 

directors  determined  that  there  was  a  deficiency  of  income  contribute 
by  which  the  society  might  be  prevented  from  meeting  its 
liabilities,  the  amount  of  such  deficiency  should  be  equally 
apportioned  by  the  directors  between  the  investing  and  borrow- 
ing members,  it  was  held  that  the  borrowing  members  were 
liable  to  contribute  in  favour  of  the  investing  members  and 
that  the  clause  remained  effective  under  a  winding-up,  although 
the  directors  could  not  ascertain  the  loss.  In  re  Albion  Mutual 
Building  Society,  43  Ch.  D.  410  n.;  In  re  West  Biding  of  Yorlc- 
shire  Building  Society,  43  Ch.  D.  407. 

An  advanced  member  who  has  paid  up  in  full  before  the 
winding-up  is  not  liable  to  be  put  on  the  list  of  contributories. 
Ex  parte  Pullman,  45  Ch.  D.  463. 

The  Building  Societies  Act,  1894,  provides — • 

Sect.  10.  When  a  society  under  the  Building  Societies  Acts  Building 
is  being  dissolved  and  wound  up,  a  member  to  whom  an  ^gg^^  ^'^\q  ^  ' 
advance  has  been  made  under  any  mortgage  or  other  security 
or  under  the  rules  of  the  society,  shall  not  be  liable  to  pay 
the  amount  payable  under  the  mortgage  or  other  security  or 
rules,  except  at  the  time,  or  times,  and  subject  to  the  con- 
ditions therein   expressed.      This    section    shall    come    into 
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operation  immediately  after  the  passing  of   this  Act    (25th 
of  August,  1894).     See  Kemp  v.  Wright,  [1895]  1  Ch.  121. 

This  section  overrules  London  Provident  Building  Society 
V.  ^[orgau,  [1893]  2  Q.  B.  266. 

Kedemption  As  to  the  redemption  of  rent-charges,  see  sect.  45  of  the 

charges.         Conveyancing  Act,  1881. 

Where  the  grantee  of  a  rent-charge  in  arrear  has  taken 
possession  of  the  land  subject  to  the  charge,  the  owner  has  a 
legal  right  to  recover  possession  on  payment  of  all  arrears, 
and  he  cannot  in  equity  be  put  upon  terms  of  repaying  to 
the  grantee  reasonable  expenditure  by  him  while  in  possession. 
Hooper  v.  Goohe,  20  B.  639 ;  affd.  25  L.  J.  Ch.  467. 


II.  Pledges. 

Eight  of  '^^^  right  of  the  pledgor  of  goods  to  restoration  of  the 

pledgor  IS       goods   pledged,  on  payment  of  principal  and    interest,  is  a 

legal  right.     The   right  is  only  destroyed  by  a  sale  by  the' 

pledgee    in    accordance    with   the    contract    of    pledge.     The 

pledgor  has  no  further  or  other  right  of  redemption  in  equity. 

Batcliff  V.   Davis,  Yelv.  178 ;  Coggs  v.  Bernard,  1  Sm.  Ij.  C. 

201,  214 ;  Singer  Manufacturing  Co.  v.  ClarJi,  5  Ex.  I).  37,  42  ; 

In  re  Morritt,  18  Q.  B.  D.  222,  232,  234 ;  Banh  of  Nm  South 

Wales  V.  O'Connor,  14  App.  Ca.  273,  282. 

Where  goods  are  pledged  by  four,  three  of  them  are  not 

entitled  to   redeem  the  whole.     Hardier  v.    Godsell,  L.  E.  5 

Q.  B.  422. 

A  pledgee  from  a  person  whose  title  is  defective  incurs 

no    liability    to    the  true  owner  if  he  restores  the  property 

pledged  to  his  pledgor,  without  notife  of  the  infirmity  of  his 

title.     Ileald  v.   Carey,   11   C.  B.  977;  Alexander  v.  Soutliey, 

5  B.  &  A.  247. 
Pledgee  must        -^  pledgee  is  bound  as  a  general  rule  to  restore  or  account 

restore  pledge  fpj^.  ijjg  property  pledged  to  him  from  whom  he  received  it. 
to  pledgor.  i      r       j    r       tn 

Biddh  V.  Bond,  6  B.  &  S.  225;    Ex.  parte  JDavies,   19  Ch. 
D.  86. 

This  rule  is  subject  to  two  exceptions. 

Digitized  by  Microsoft® 


PLEDGES.  337 

1.  The  pledgee  may  defend  himself  against  his  pledgor  Pledgee 
by  showing  that  the   bailment   has  determined   by  what  is  by^title 
equivalent  to  an  eviction  by  title  paramount  without  default  paramount. 
on    his   part.      Slidby    v.    Scotsford,    Yelv.   22;    Cheesman   v. 

Exall,  6  Ex.  341 ;  Delaney  v.  Fox,  2  C.  B.  N.  S.  768  ;  Sheridan 
V.  New  Quay  Co.,  4  C.  B.  N.  S.  618 ;  European  &  Australian 
Boyal  Mail  Co.  v.  Boyal  Mail  Steam  Packet  Co.,  30  L.  J.  C.  P. 
247  ;  Biddle  y.  Bond,  6  B.  &  S.  225 ;  Singer  Manufacturing 
Go.  v.  Clarh,  5  Ex.  D.  37  ;  Boss  v.  Edwards,  73  L.  T.  100. 

2.  The  pledgee  may  show  that  the  pledgor's  title  has  Expiration 
expired  since  the  creation  of  the  pledge.  Delaney  v.  Fox,  2  °j^u^^'^^^°'^'" 
C.  B.  N.  S.  768  ;  Thome  v.  Tilbury,  3  H.  &  K  534. 

Where  the  pledgee  retains  possession  of  the  goods,  he  can 
only  set  up  the  right  of  the  true  owner,  if  he  defends  his 
possession  upon  the  right  and  title,  and  by  authority  of  the 
true  owner.  Betteley  v.  Beed,  4  Q.  B.  511  ;  Biddle  v.  Bond, 
6  B.  &  S.  225 ;  Bogers,  Sons,  &  Co.  v.  Lamhert  &  Co.,  [1891]  1 
Q.  B.  318. 

The  pledgee  cannot  set  up  the  title  of  the  true  owner  if, 
knowing  the  infirmity  of  the  pledgor's  title,  he  entered  into 
an  unqualified  contract  to  restore  the  goods  to  him.  Ex  parte 
Davies,  19  Ch.  D.  86. 

The  Pawnbrokers  Act,   1872  (35  &  36  Vict.  c.  93),  pre-  Pawnbrokers 
scribes  (sects.  16, 17,  18)  the  length  of  time  during  which,  and    °  ' 
(sects.  '25,  26,  29)  the  conditions  on  which,  pledges  within  the 
Act  are  redeemable. 

The   right  to  recover  chattels   subject    to  a    pledge    or  ni pari  delicto 
possessory  lien  may  be   affected   by  the  application  of  the^°'*?r?*' 
maxim.  In  pari  delicto  potior  est  conditio  possidentis.  possidentis. 

Thus,  where  a  lien  arose  under  a  contract  made  and  executed 
on  Sunday  (a),  where  half  of  a  bank-note  was  pledged  to  secure 
a  debt  incurred  by  a  prostitute  in  her  vocation  (b),  where  title- 
deeds  were  deposited  as  consideration  for  stifling  a  criminal 
prosecution  (e),  it  was  held  that  the  owner  could  not  recover 
his  property,  (a)  Scarf e  v.  Morgan,  4  M.  &  W.  270 ;  (&)  Taylor 
V.  Chester,  L.  E.  4  Q.  B.  309  ;  (c)  Jones  v.  Merionethshire  Build- 
ing Society,  [1892]  1  Oh.  173,  187. 

A.M.  Z 
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It  would  appear,  on  principle,  that  payment  or  tender  of 
the  amount  due  under  the  illegal  contract  cannot  make  any 
difference. 
Gaming  Act,  Shares  deposited  as  security  for  the  payment  of  stock 
exchange  differences  may  be  recovered  by  the  depositor. 
The  Gaming  Act,  1845  (8  &  9  Vict.  c.  109),  merely  makes 
the  wagering  contracts  null,  not  illegal,  and  sect.  18  does  not 
apply.  Straclicm  v.  Universal  Stock  Exchange,  [1895]  2  Q.  B. 
329  ;  [1896]  A.  C.  166. 
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CHAPTEE  XXXI. 

THE   EIGHT   TO   KEDEEM   IN   EQUITY. 

After  the  mortgagor  has  made  default  in  payment  of  the 
mortgage  money  at  the  time  fixed  by  the  contract,  or,  if  no 
time  has  been  fixed,  at  a  reasonable  time  after  demand  by  the 
mortgagee,  the  right  of  the  mortgagee  to  the  mortgaged 
property  becomes  absolute  at  law. 

In  equity,  however,  the  mortgagor  is  still  allowed  to 
redeem  the  mortgaged  property,  or  recover  the  surplus 
proceeds  of  sale,  if  the  mortgagee  has  sold  under  his 
power. 

This  principle  extends  to  mortgages  of  personal  chattels.  Mortgages 
After  default  in  payment,  the  property  in  the  chattels  vests  chattels. 
indefeasibly  in  the  mortgagee  at  law,  and  the  only  right  of  the 
mortgagor  is  to  redeem  in  equity.  Maurjlimn  v.  Sharpe,  17 
C.  B.  N.  S.  443 ;  Setuell  v.  Burdiok,  10  App.  Ca.  74,  95 ; 
Johnson  V.  Biprose,  [1893]  1  Q.  B.  512 ;  In  re  Wood,  [1894]  1 
Q.  B.  605. 

"  Where  a  mortgage  is  made  to  secure  an  annuity  for  the  Mortgages  to 

life  of  another,  or  to  indemnify  against  contingent  charges,  annuity  or  by 

or  for  any  other  obiect  not  capable  of  immediate  pecuniary  T^J  °^  .^ 
J  ■>  i-  r  J  indemnity. 

valuation,  redemption  is  impossible  :  a  security  can  only  be 

redeemed  where  the  party  redeeming  is  able  to  do  the  thing 

intended  to  be  secured ;  and  where  the  thing  secured  is  the 

payment  of  an  annual  or  a  monthly  sum  during  an  uncertain 

period,  no  one  can  say  how  long  the  payments  may  continue, 

and  it  is  therefore  impossible  for   the '  party  who  has  given 

the  security  to  redeem   it  by   an  immediate   payment  of  a 

fixed  sum."     Per  Cranworth,  C,  in  Fleming  v.  Self,  3  D.  M.  & 

G,  997, 1024. 
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Mortgage  for         The  mortgagor  may,  however,  be  precluded  by  the  mort- 

term  certain.  x^i?  j  -j?  n      j  ■    j  i         n 

gage  contract  irom  redeeming  lor  a  nxed  period,  such  as  nve 

or  seven  years.     In  re  Hone's  Estate,  I.  R.  8  Eq.  65  ;  Teevan  v. 
Smith,  20  Ch.  Div.  724,  729. 

But  postponement  of  redemption  for  a  long  period,  such 
as  twenty-eight  years,  will  not  be  supported,  at  any  rate  in 
the  absence  of  a  similar  provision  against  calling  in  the  mort- 
gage ;  Morgan  v.  Jeffreys,  [1910]  1  Ch.  620. 
"Once a  .  A  provision  that  a  mortgage  shall  be  irredeemable  is  void, 

always  a  This  principle  is  expressed  in  the  maxim,  "  Once  a  mortgage 
mortgage."  always  a  mortgage."  Salt  v.  Northampton,  [1892]  A.  C.  1  is 
an  illustration  of  this  principle  ;  see  per  Lord  Davey  in 
Noahes  &  Co.  v.  Bice,  [1902]  A.  C.  24,  at  p.  34,  and  per  Lord 
Lindley  in  Samuel  v.  Jarrah  Timher  Corporation,  [1904]  A.  C. 
323,  at  p.  329.  The  rule  against  "  clogging  "  the  equity  of 
redemption  (see  below)  is  an  extension  of  the  same  principle. 
"  Irredeemable  "  debentures  are  redeemable  at  par  on  the 
winding  up  of  the  company ;  In  re  Southern  Brazilian  By.  Co., 
[1905]  2  Ch.  78.  See  In  re  Joseph  Stocks  &  Co.,  26  T.  L.  E. 
41.  It  was  at  one  time  doubtful  whether  a  company  could 
lawfully  issue  irredeemable  debentures ;  Jarrah  Timher,  &e.  v. 
Samuel,  [1903]  2  Ch.  1. 

But  sect.  103  of  the  Companies  (Consolidation)  Act,  1908, 
(8  Edw.  7,  c.  69),  which  applies  to  debentures  issued  either 
before  or  after  the  passing  of  the  Act,  makes  valid  a  condition 
making  debentures  "  irredeemable  or  redeemable  only  on  the 
happening  of  a  contingency  however  remote,  or  on  the  expira- 
tion of  a  period  however  long." 

The  Court  will  not  give  effect  to  a  stipulation  in  a  mort- 
gage by  a  client  to  his  solicitor  which  precludes  the  client 
from  redeeming  for  twenty  years.      Cowdry  v.  Day,  29  L.  J. 
Ch.  39. 
4&i5W.&M.        Under  the  statute  4  &  5  W.  &  M.  c.  16,  a  mortgagor  who 
0. 16.  grants  a  second  mortgage  without  giving   the  second  mort- 

gagee notice  in  writing  of  the  first  mortgage  is  deprived  of 
his  right  to  redeem  in  equity. 

The  statute  only  applies  to  mortgages  properly  so  called. 
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and  not  to  equitable  charges.     Kennard  v.  Futvoye,  2  Giff. 
81 ;  29  L.  J.  Ch.  553. 

It  cannot  be  taken  advantage  of  by  a  second  mortgagee  who 
has  used  fraud  in  obtaining  his  mortgage.  Stafford  v.  Selby, 
2  Vern.  589 ;  see  James  v.  Kerv,  40  Ch.  D.  449,  455. 

A  mortgagor  or  grantor  of  a  bill  of  sale  cannot  recover  the  Security  for 
surplus  proceeds  of  sale  of  the  mortgaged  property  from  the  considera- 
mortgagee  or  grantee,  vrhere  the  security  was  given  for  an  *^°'^' 
illegal    consideration.      In   re    Mapleback,    4     Ch.   D.     150, 
156. 

The  Court  does  not  permit  any  stipulation  in  a  mortgage  Clogging  the 
which  "  clogs  "  or  "  fetters  "  the  equity  of  redemption ;  in  redemption, 
other  words,  any  stipulation  in  a  mortgage  is  invalid  if  it 
prevents  the  mortgagor  from  redeeming,  or  allows  the  mort- 
gagee to  retain  for  his  own  benefit  any  part  of  or  any  interest 
in  the  mortgaged  property  after  the  mortgage  has  been  dis- 
charged. Jennings  v.  Ward,  2  Vern.  520;  Mellor  v.  Lees,  2 
Atk.  494 ;  Toomes  v.  Gonset,  3  Atk.  261 ;  Spurgeon  v.  Collier, 
1  Ed.  55  ;  Vernon  v.  Bethell,  2  Ed.  110 ;  Seton  v.  Slade,  7  Ves. 
265,  273 ;  Courtenay  v.  Wright,  2  Giff.  337  ;  Noahes  &  Co.  v. 
Bice,  [1902]  A.  C.  24.  The  expression  to  "  clog  "  the  equity 
of  redemption  was  used  by  Trevor,  M.R.,  in  Jennings  v.  Ward, 
stipra. 

Accordingly,  no  proviso  is  valid  which  limits  the  right  of 
redemption  to  a  specified  time,  e.g.  the  life  of  the  mortgagor 
{Price  V.  Perrie,  2  Freem.  258  ;  Salt  v.  Northampton,  [1892] 
A.  C.  1),  or  to  a  specified  class  of  persons,  e.g.  the  mortgagor 
or  the  heirs  male  of  his  body  (Howard  v.  Harris,  1  Vern.  33, 
190). 

So,  too,  an  option  in  the  mortgage  deed  for  the  mortgagee 
to  purchase  the  mortgaged  property  is  void ;  Samuel  v.  Jarrah 
Timber,  &c.,  Limited,  [1904]  A.  C.  323. 

Similarly,  an  agreement  in  a  mortgage  by  the  mortgagor 
to  sell  in  a  certain  event  part  of  the  mortgaged  premises  at  a 
fixed  sum  is  void.     In  re  Edwards'  Estate,  11  Jr.  Ch.  367. 

But  an  option  given  by  a  subsequent  independent  agree- 
ment to  the  mortgagee  to  purchase  the  equity  of  redemption 
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is  not  void  as  a  clog  on  redemption ;  Beeve  v.  Lisle,  [1902] 
A.  0.  461. 

An  agreement  by  the  mortgagor  of  shares  in  a  company 
that  the  company  would  always  employ  the  mortgagee  as 
broker  is  not  binding  after  the  mortgagee  has  been  paid  off; 
Bradley  v.  Carritt,  [1903]  A.  0.  253. 

On  the  mortgage  of  a  leasehold  public-house  a  covenant 
by  the  mortgagor  to  take  beer  during  the  ierm  from  the  mort- 
gagee only  is  a  clog  on  redemption,  and  cannot  be  enforced 
so  as  to  prevent  the  mortgagor  from  redeeming  or  taking  a 
transfer  of  the  mortgage  free  from  the  tie ;  NoaJces  &  Co.  v. 
Bice,  [1902]  A.  C.  24. 
Collateral  The  "  clog  "  rule  does  not,  however,  disable  a  mortgagee 

from  stipulating  for  a  collateral  advantage,  provided  it  is  fair 
and  reasonable  and  does  not  clog  the  equity  of  redemption; 
Biggs  v.  Eoddinott,  [1898]  2  Oh.  307  (brewers'  tie).  The  cases 
in  which  the  old  rule  that  a  mortgagee  may  not  stipulate  for 
a  collateral  advantage  was  acted  on  or  referred  to  are  given 
below,  p.  371. 

The  rule  against  clogging  the  equity  of  redemption  applies 
to  an  English  contract  for  an  issue  of  mortgage  debentures,  and 
will  be  enforced  against  a  contracting  party  in  the  jurisdic- 
tion, although  the  land  to  be  mortgaged  is  situate  in  a  country 
where  the  clog  doctrine  is  not  recognized  ;  British  South  Africa 
Co.  V.  Be  Beers,  Lim.,  [1910]  2  Ch.  502. 
Leases  made  As  to  the  circumstances  under  which  a  lease  made  by  mort- 
to  mortgagee,  gagor  to  mortgagee  will  Ije  set  aside,  see  Gubhins  v.  Creed,  2 
Sch.  &  L.  218 ;  Wehb  v.  Borlce,  2  Sch.  &  L.  661 ;  Eiohes  v. 
Cooke,  4  Dow,  16. 

Lord  Eedesdale  was  of  opinion,  in  the  last  case,  that  no 
agreement  between  mortgagor  and  mortgagee  for  a  beneficial 
interest  out  of  the  mortgaged  premises  (such  as  a  lease),  where 
the  mortgage  continues,  ought  to  stand  if  impeached  within 
a  reasonable  time ;  but  Lord  Eldon  thought  that  a  lease  from 
mortgagor  to  mortgagee  would  not  be  set  aside,  if  fair,  merely 
because  it  was  foolish.  Lord  Kedesdale's  language  doubtless 
onl  applies  to  beneficial  leases,  i.e.  leases  at  less  than  a  rack 
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rent,  but  quasre  whether  it  is  not  even  then  too  strong,  where 
there  is  no  oppression. 

Where  the  parties  to  a  transaction  of  mortgage  execute  Mortgagor 
instruments  which  purport  to  convey  the  property  as  on  an  that  apparent 
absolute  sale,  the  mortgagor  is  not  estopped  from  setting  up  mort^ageT^'^'' 
the  real  nature  of  the  transaction,  and   may  bring   forward 
parol  evidence  to  support  his  case.     Franchlyn  v.  Fern,  Barn. 
Ch.  30 ;  Scottish  Union  Insurance  Go.  v.  Queensberry,  1  Bell. 
App.  183 ;  Barton  v.  BanJc  of  New  South  Wales,  15  App.  Ca. 
379,  380. 

The  right  of  the  mortgagor  to  bring  forward  parol  evidence 
in  support  of  his  claim  to  redeem  is  distinguishable  from 
(1)  the  right  of  a  defendant  to  an  action  for  specific  perform- 
ance to  set  up  that  the  contract  was  not  conformable  to  the 
real  intention  of  the  parties ;  or  (2)  the  right  of  the  Court  to 
rectify  a  deed,  where  parol  evidence  is  only  admissible  in  case 
of  fraud,  mistake,  or  surprise  in  the  transaction  itself. 

Parol  evidence  is  admissible  in  support  of  the  right  to  Parol  evi- 
redeem  in  cases  where  the  form  of  the  conveyance  was  in-  ^^-^^  where  " 
tentionally  made  absolute.     BaJcer  v.  Wind,  1  Ves.  S.  160 ;  ?ofiveyanoe 

•'  intentionally 

Vernon  v.  Bethell,  'A  Ed.  110  ;  Douglas  v.  Oiilverwell,  4  D.  F.  &  J.  made 
20 ;    Barton  v.   Bank    of  New    South    Wales,    1.5   App.    Ca. 
379. 

Irnham  v.  Child  (1  B.  C.  C.  92)  is  explained  in  Townshend 
V.  Stangroom,  6  Ves.  328,  332,  and  Phillips  v.  Eastwood,  LI.  & 
G.  t.  Sugd.  270,  287. 

Where  the  mortgage  transaction  relates  to  land,  the  mort-  Mortgagee 
gagee  cannot  set  up  the   Statute  of  Frauds  in  answer  to  a  ^p  statute 
claim  by  the  mortgagor,  as  the  statute  cannot  be  set  up  to  °*  frauds. 
cover  a  fraud.     Lincoln  v.    Wright,  4  De  G.   &  Jo.   16,  22  ; 
Heseltine  v.  Simmons,  [1892]  2  Q.  B.  547,  554  ;  see  In  re  Marl- 
lorough,  [1894]  2  Ch.  133 ;  De  la  Rochefoucauld  v.  Boustead, 
[1897]  1  Ch.  196. 

Parol  evidence  is  also  admissible  where  the  object  of  an  Bills  of  sale. 
Act  of  Parliament  would  be  defeated  by  excluding  it.     Thus, 
the  grantor  of  a  bill  of  sale  which  purports  to  be  an  absolute 
assignment  may  show  by  parol  evidence  that  it  was  given  as 
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Mortgages 
of  ships. 


What 
evidence  is 
admissible. 


External 
evidence. 


Evidence 
derived 
from  the 
transaction. 


a  security  for  money.     In  re   Watson,  25  Q.  B.  D.  27 ;  Madell 
V.  Thomcoi  cO  Co ,  [1891]  1  Q.  B.  230. 

In  the  case  of  a  ship,  the  Court  may  look  behind  the 
register  to  the  real  character  of  the  transaction,  and  if  a 
person  to  whom  an  absolute  bill  of  sale  has  been  delivered 
is  proved  to  have  been  really  a  mortgagee,  he  will  be  treated 
as  mortgagee,  and  not  as  owner.  Myers  v.  Willis,  17  C.  B.  77  ; 
18  C.  B.  886 ;  Gardner  v.  Cazenove,  1  H.  &  N.  423 ;  Ward  v. 
Beck,  32  L.  J.  C.  P.  113 ;  13  C.  B.  N.  S.  668 ;  Innisfallen, 
L.  E.  1  A.  &  E.  72. 

"  Where  there  is  simply  a  conveyance  and  nothing  more, 
the  terms  upon  which  the  conveyance  is  made  not  being 
apparent  from  the  deed  itself,  collateral  evidence  may  easily 
be  admitted  to  supply  the  considerations  for  which  the  parties 
interchanged  such  a  deed ;  but  where,  in  the  deed  itself, 
the  reasons  for  making  it  and  the  considerations  for  which 
it  is  granted  are  fully  and  clearly  expressed,  the  collateral 
evidence  must  be  strong  enough  to  overcome  the  presumption 
that  the  parties  in  making  the  deed  had  truly  set  forth  the 
causes  which  led  to  its  execution."  Per  Lord  Watson  in 
Barton  v.  Bank  of  New  South  Wales,  15  App.  Ga.  379,  381. 

Declarations  of  the  apparent  purchaser  made  after  the  date 
of  the  supposed  purchase  are  admissible.  Vernon  v.  Bethell, 
2  Ed.  110  ;  Alderson  v.  White,  2  De  G.  &  Jo.  97,  107. 

The  fact  that  the  costs  were  paid  by  the  apparent  vendor 
has  sometimes  been  relied  on  to  show  that  the  transaction  was 
a  mortgage  transaction,  but  it  is  not  conclusive.  Barrett  v. 
Sabine,  1  Vern.  268  ;  Alderson  v.  White,  2  De  G.  &  Jo.  97, 107  ; 
Douglas  v.  GulverweH,  4  D.  F.  &  J.  20,  26. 

A  proviso  that  the  vendor  shall  give  authority  to  the  tenant 
to  pay  the  rents  to  the  purchaser  is  evidence  that  the  trans- 
action is  one  of  mortgage.  Douglas  v.  Culver  well,  4  D.  F.  &  J. 
20,  26. 

The  fact  that  the  alleged  mortgagee  has  not  the  remedies 
of  a  mortgagee  is  evidence  that  the  transaction  was  a  sale. 

Thus,  a  conveyance  of  lands  in  lieu  and  satisfaction  of  a 
portion,  with  a  proviso  for  redemption  limited  in  time,  was 
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held  to  be  a  sale  and  not  a  mortgage.  Goodman  v.  Grierson, 
2  Ba.  &  Be.  474 ;  Williams  v.  Owen,  5  M.  &  Cr.  303,  307 ; 
Alderson  v.  White,  2  De  G.  &  Jo.  97,  108. 

On  the  other  hand,  the  fact  that  the  purchaser  retains  the 
right  to  sue  the  vendor  for  the  consideration  money  shows  that 
the  transaction  was  a  mortgage.   Murphy  v.  Taylor,  1  Ir.  Ch.  92. 

An  agreement  to  repay  a  loan  (which  was  not  secured)  at 
a  specified  time,  and,  in  case  of  default,  to  assign  a  leasehold 
farm  to  the  lender  without  further  consideration,  and  make 
over  the  farming  stock  to  him  at  a  valuation,  was  held  to  be 
a  conditional  sale  and  not  a  mortgage.  Ta2:iply  v.  Sheather,  8 
Jur.  N.  S.  1163 ;  7  L.  T.  298. 

A  proviso  giving  the  vendor  a  right  of  repurchase  at  an 
amount  equal  to  the  consideration  for  the  sale,  with  6  per 
cent,  compound  interest,  is  evidence  that  the  transaction  was 
a  mortgage.    In  re  South  City  Market  Co.,  13  L.  E.  Ir.  245. 

An  absolute  sale  with  a  right  of  repurchase  exercisable  Absolute  sale 
on  certain  conditions  must  be  distinguished  from  a  mortgage,  ^purchase" 
Such  a  transaction  is  valid.  Neivcomi  v.  Bonham,  1  Vern.  7, 
214,  232 ;  Manlove  v.  Bale,  2  Vern.  84 ;  Floyer  v.  Lavington,  1 
P.  W.  268 ;  Mellor  v.  Lees,  2  Atk.  494 ;  Williams  v.  Owen,  5 
My.  &  Cr.  303 ;  Shaw  v.  Jeffery,  13  Moo.  P.  C.  432 ;  Alderson 
V.  White,  2  De  G.  &  Jo.  97 ;  Gossip  v.  Wright,  32  L.  J.  Ch. 
648;  affd.  in  H.  L.  17  W.  R.  1137;  M.  S.  <&  L.  By.  Go.  v. 
N'orth  Central  Wagon  Co.,  13  App.  Ca.  554,  568. 

It  was  no  objection  to  such  a  sale,  while  the  Usury  Laws 
were  in  force,  that  it  was  made  to  evade  them.  Douglas  v. 
Gulverwell,  4  D.  F.  &  J.  20,  23. 

The  vendor,  to  obtain  the  benefit  of  the  right  of  repurchase,  Vendor  must 

1  •      1  •  1       1  f   ■  ■  -r.  77  comply  with 

must  comply  strictly  with  the  terms  oi  its  exercise,     Barrell  terms  of 
V.  Sahine,  1  Vern.  268 ;  Davis  v.  Thomas,  1  R.  &  M.  506  ;  Joy  ^^T^^^''^''-^^- 
V.  Birch,  4  CI.  &  F.  57,  89. 

Equity  will  allow  the  vendor  to  repurchase  after  the  time 
limited  by  the  contract  has  expired,  if  he  was  prevented  from 
exercising  his  right  within  that  time  by  the  fraud  of  his  pur- 
chaser. Spurgeon  v.  Collier,  1  Ed.  55.  See  L.  C.  &  D.  By. 
Go.  V.  S.  E.  By.  Co ,  [1892]  1  Ch.  120,  142,  143. 
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aside. 


Annuity 
transactions. 


Efieot  of 
Usury  Laws 
upon  grants 
of  annuities. 


Cases  where  a  mortgage  transaction  takes  the  form  of  a 
sale  must  also  be  distinguished  from  cases,  the  result  of  which 
is  very  similar,  where  the  parties  intend  a  sale,  but  the  sale  is 
set  aside  by  the  Court  on  the  ground  of  fraud  or  oppression, 
the  purchaser  being  given  a  lien  on  the  property  for  the 
consideration  paid  by  him.  Fulthrope  v.  Foster,  1  Vern.  476  ; 
Alderson  v.  White,  2  De  G.  &  Jo.  97,  107. 

Grants  of  an  annuity  for  the  life  of  the  grantor,  accom- 
panied by  a  proviso  giving  the  grantor  the  right  of  repur- 
chase or  redemption  on  prescribed  terms,  were  at  one  time 
common. 

While  the  Usury  Laws  were  in  force  such  transactions  were 
often  entered  into  to  evade  those  laws.  A  bona  fide  sale  of  an 
annuity,  whether  for  life  or  for  a  time  certain,  did  not  come 
within  the  scope  of  the  Usury  Laws.  The  question  was,  not 
whether  the  grantee  ran  a  risk  or  not,  but  whether  the  trans- 
action was  a  hona  fide  sale  or  a  loan  under  cover  of  a  sale. 

If  the  transaction  was  a  sale,  the  fact  that  the  grantee 
would  necessarily  receive  more  than  his  consideration  money, 
with  legal  interest  thereon,  did  not  invalidate  the  transaction. 
Kenny  v.  Lynch,  2  J.  &  Lat  319. 

If  the  transaction  was  in  reality  a  loan,  the  question  of 
risk  or  no  risk  became  decisive  in  determining  whether  the 
transaction  was  usurious  or  not.  Doe  v.  Gooch,  3  B.  &  A.  366 ; 
Doe  v.  Ghamhers,  4  Camp.  1 ;  Fereday  v.  Wightwieh,  1  E.  & 
M.  45 ;  Ghillingworth  v.  Ghillingworth,  8  Sim.  404. 

A  loan  which  took  the  form  of  a  grant  of  an  annuity  for 
life  was  held  to  be  not  usurious,  although  the  grantee  in  fact 
protected  himself  against  risk  by  insuring  the  grantor's  life. 
Phillips  V.  Eastivood,  LI.  &  G.  t.  Sugd.  270,  287. 

Of  course,  it  became  usurious  if  the  principal  lent  was 
recoverable  from  the  grantor. 

There  was  a  tendency  at  one  time  in  Equity  to  treat  such 
transactions  as  loans,  whenever  the  annuity  was  made  redeem- 
able, and  to  give  the  grantor  a  larger  right  of  redemption 
than  that  prescribed  by  the  grant.  Lawley  v.  Rooper,  3  Atk. 
278 ;  Longuet  v.  Scawen,  1  Yes.  402 ;  Floyer  v.  Sherard,  Ambl. 
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18 ;   Verner  &  Boyion  v.  Winstanley,  2  Sch.  &  L.  393  ;  PhUIips 

T.  Eastwood,  LI.  &  G.  t.  Sugd.  270 ;  Buhver  v.  Astley,  1  Ph.  422. 

This  doctrine  is  now  antiquated,  and  the  grantor  will  not  Grantee  of 

be  given  any  right  to  redeem  other  than  that  which  he  has  onry^redeTm 

under  the  grant.     Knox  v.  Tamer,  5  Ch.  515  ;  Preston  v.  Neele,  °^  terms 

...  of  grant. 

12  Ch.  D.  760;  Secretary  for  India  v.  British  Empire  Life 

Assurance  Co.,  67  L.  T.  434. 


Who  may  Eedeem. 

1.  Any   person   beneficially   interested   in   the   equity  of  i.  Persons 
redemption  is  entitled  to  redeem.     Pearce  v.  Morris,  5  Oh.  interested  n 
227 ;  Tarn  v.  Turner,  39  Ch.  D.  456.  property. 

Thus,  a  pernor  of  the  profits,  tenant  by  elegit,  statute 
merchant  or  staple,  tenant  by  the  curtesy  or  in  dower,  may 
redeem.    Jones  v.  Meredith,  Bunb.  346. 

A  tenant  for  life  can  redeem,  and  the  remainderman  cannot  Tenant 
redeem  him  during  the  subsistence  of  the  tenancy  for  life.   °^  ^  ^' 
Bavald  v.  Bussell,  Younge,  9;  Baffety  v.  King,  1  Kee.  601, 
617 ;   Wichs  v.  Serivens,  1  J.  &  H.  215 ;  Prout  v.  Coek,  [1896] 
2  Ch.  808. 

But  an  assignee  of  the  life  interest  cannot  redeem  after  it 
has  determined.     Biley  v.  Croydon,  2  Dr.  &  Sm.  293. 

One  tenant  in  common  is  entitled  to  redeem.     Wynne  v.  Tenant  in 
Styan,  2  Ph.  303.     But  if  two  tenants  in  common  mortgage  common. 
both  must  be  made  parties ;  Bolton  \.  Salmon,  [1891]  2  Ch.  48. 

It  was  held  by  Eomilly,  M.E.,  that  a  judgment  creditor  is  Judgment 
entitled  to  redeem  if  he  has  acquired  a  charge  on  the  land  °^^'^'*°'^- 
before  the  time  fixed  by  the  decree  for  redemption.     Mildred 
V.  Austin,  8  Eq.  220 ;  see  BecJcdt  t.  BucJdey,  17  Eq.  435. 

See,  however,  Cork  v.  Bussell,  13  Eq.  210,  where  Malins, 
V.C.,  held  that  judgment  creditors  who  had  not  issued 
execution  were  not  necessary  parties  to  a  foreclosure  suit. 

A  lessee  for  years  under  a  lease  granted  by  the  mortgagor  Lessee 
after  the  mortgage  is  entitled  to  redeem.     Keech  v.  Hall,  1 


Doug.  21 ;  Tarn  v.  Turner,  39  Ch.  D.  456. 

A  person  who   has   entered   into   a   binding   contract   to  Person  who 
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Lord  of  manor 
or  Grown. 


Widow. 


2.  Persons 
liable  to 
pay  debt. 


has  con-         purchase  or  take  on  lease  the  equity  of  redemption  or  part 

purchase        of  it  is  entitled  to  redeem.     He  is  not  entitled  so  long  as  the 

^^^'''         contract  remains  conditional.     Tasker  v.  Small,  3  My.  &  Cr. 

63 ;  Pearce  v.  Morris,  5  Ch.  227 ;  Tarn  v.  Turner,  39  Ch.  D. 

456. 

The  lord  of  a  manor  or  the  Crown  taking  by  escheat  may 

redeem  a  mortgage  for  a  term  (a),  and,  since  the  14th  of  August, 

1884,   a  legal  mortgage  in  fee  (b)  created  by  the  tenant. 

(a)  Downe   v.  Morris,  3  Ha.  394;    Cathy  y.  Sampson,  33  B. 

551 ;   (&)  Intestates  Estate  Act,  1884  (47  &  48  Vict.  c.  71), 

sect.  4;   altering  the  law  as  laid  down  in  Beale  v.  Symonds, 

16  B.  406. 

A  widow  is  not  entitled  to  redeem  in  respect  of  an  inchoate 

right  of  dower  which  has  been  destroyed  at  law.     Dawson  v. 

Bank  of  Whitehaven,  6  Ch.  D.  218. 

2.  Any  person  liable  to  pay  the  principal  or  interest  of  the 
mortgage  debt  is  entitled  to  redeem.  Green  v.  Wynn,  4 
Ch.  204. 

Thus,  a  surety  for  the  interest  due  under  the  mortgage 
may  redeem.  Green  v.  Wynn,  4  Ch.  204;  Forhes  v.  Jackson, 
19  Ch.  D.  615. 

And  a  mortgagor  may  redeem  if  the  mortgagee  sues  him 
on  his  covenant  after  a  decree  for  foreclosure  absolute.  Perry 
V.  Barker,  8  Ves.  527 ;  Lockliart  v.  Hardy,  9  B.  355. 

The  mortgagor  may  redeem  if  sued  on  his  covenant, 
although  he  has  absolutely  assigned  his  equity  of  redemption. 
Palmer  v.  Hendrie,  27  B.  349 ;  28  B.  341 ;  Einnaird  v.  Trollope, 
39  Ch.  D.  636. 

3.  Where  real  and  personal  property  are  subject  to  the 
subject  to  one  Same  mortgage,  a  person  who  would  be  entitled  to  redeem 
mortgage.       either  property,  if  mortgaged  by  itself,  is  entitled  to  redeem 

both.     Hall  V.  Heivard,  32  Ch.  D.  430. 

The  heir  at  law  cannot  redeem  real  estate  mortgaged,  the 
equity  of  redemption  in  which  has  been  converted  by  the 
mortgagor  in  his  lifetime  into  personalty.  Griffith  v.  Bicketts, 
7  Ha.  299. 

Where  real  estate  only  is  mortgaged,  whether  in  fee  (a), 
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or  for  a  term  (6),  the  personal  representative  of  the  mortgagor 
as  such  cannot  redeem,  (a)  Dunoomhe  v.  Hansley,  3  P.  W. 
833  n.;  Fray  v.  Brew,  11  Jur.  N.  S.  130;  (&)  Bradslmw  v. 
Outram,  13  Ves.  234 ;  Gatley  v.  Sampson,  33  B.  551. 

Persons  are  admitted  to  redeem  in  the  order  in  which  they  Priority  of 
have  acquired  rights  in  the  equity  of  redemption.     Thus  a  redeinption. 
second   mortgagee   is   entitled   to   redeem   before   the   third. 
Beevor  v.  Luck,   4  Eq.    537,   547 ;  Loveday  \.  Chapman,   32 
L.  T.  689. 

The  same  rule  applies  where  persons  are  interested  in  the 
equity  of  redemption  of  different  properties.  Thus,  if  A. 
mortgages  1st,  Whiteacre  to  B.,  ^ndly,  Blackacre  to  B.,  Srdly, 
Blackacre  to  C,  and  4thly,  Whiteacre  to  D.,  C.  is  admitted 
to  redeem  before  D.,  his  right  to  redeem  having  accrued  first, 
although  the  property  in  which  D.  has  the  equity  of  redemp- 
tion was  the  first  to  be  mortgaged.  Bradley  v.  Riches,  39 
L.  T.  78 ;  Mills  v.  Jennings,  13  Ch.  D.  639,  650. 

Where  the  equity  of  redemption  is  in  settlement,  the  tenant 
for  life  is  admitted  to  redeem  before  the  remainderman. 
Wiehs  V.  Scrivens,  1  J.  &  H.  215 ;  Gleaves  v.  Paine,  1  D.  J.  & 
S.  87,  96 ;  Ex  parte  Paine,  3  D.  J.  &  S.  458,  462. 

What  may  be  Eedeemed. 

Where  a  mortgagee  has  a  right  to  consolidate,  any  person,  Eight  to 
as  against  whom  he  has  a  right  to  consolidate,  is  entitled  to  entkeh^. 
redeem  him  entirely.     The  mortgagee  cannot  elect  whether 
he  will  be  redeemed  in  whole  or  in  part.     Jennings  v.  Jordan, 
6  App.  Oa.  698,  704 ;  Mutual  Life  Assurance  Society  v.  Langley, 
32  Ch.  D.  460 ;  Griffith  v.  Pound,  45  Ch.  D,  553,  565. 

Any  person  redeeming  is  entitled  to  a  transfer  of  a  personal  Transfer  of 
judgment  obtained  against  the  mortgagor  for  the  mortgage  Judgment. 
debt.     Greenough  v.  Littler,  15  Ch.  D.  93. 

Where  the  mortgagee  of  a  renewable  lease  procures  from  Renewed 
the  landlord  a  new  term  to  commence  from  the  expiration  of 
the  old  one,   the  new  term  is   subject  to  the  old  equity  of 
redemption.     Bakestraw  v.  Brewer,  2  P.  W.  511 ;  approved  by 
Bomer,  L.J.,  in  Be  Biss,  [1903]  2  Ch  40,  at  p.  62. 
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Non-payment 
oJ  premiums 
by  debtor. 


Policy 
efieoted  for 
creditor's 
benefit. 


This  principle  only  applies,  either  where  the  mortgagee  by 
being  in  possession  obtains  the  renewal,  or  where  it  is  done 
behind  the  back,  or  in  fraud  of  the  persons  interested  in  the 
equity  of  redemption  of  the  old  lease.  Nesbitt  v.  Tredenniok, 
1  Ba.  &  Be.  29. 

The  prima  facie  effect  of  an  agreement  between  debtor  and 
creditor,  in  a  transaction  where  the  only  security  for  the  loan 
consists  of  the  debtor's  life  interest  or  of  a  contingent  reversion, 
that  the  creditor  shall  effect  a  policy  to  protect  himself  against 
the  risk  of  the  debtor's  death  or  his  death  before  the  reversion 
becomes  vested,  and  that  the  debtor  shall  pay  the  premiums, 
is  to  vest  the  equitable  property  in  the  policy,  subject  to  the 
creditor's  security,  in  the  debtor ;  the  principle  being  that 
what  the  debtor  pays  or  agrees  to  pay  for  is  prima  facie  his, 
subject  to  the  security  for  the  purpose  of  which  it  was  brought 
into  existence.  Holland  v.  Smith,  6  Esp.  11 ;  PhilUios  v.  East- 
wood, LI.  &  G.  t.  Sugd.  270 ;  Morland  v.  Isaac,  20  B.  389 ; 
Drijsdale  v.  Figgott,  22  B.  238  ;  8  D.  M.  &  G.  546  ;  Northampton 
V.  Polloclc,  45  Ch.  D.  190 ;  S.  C.  Salt  v.  Northampton,  [1892] 
A.  C.  1. 

It  is  immaterial  that  the  debtor  does  not  in  fact  pay  the 
premiums,  or  any  of  them,  if  he  has  bound  himself  to  do  so, 
and  is  chargeable  with  them  as  between  himself  and  his 
creditor.     Salt  v.  Northampton,  [1892]  A.  C.  1. 

Where  the  expenses  of  effecting  the  first  premium  were 
included  in  the  loan,  but  the  debtor  refused  to  pay  subsequent 
premiums,  which  were  paid  by  the  creditor,  it  was  held  that 
the  refusal  was  not  a  repudiation  of  the  policy,  and  that  the 
debtor  was  entitled  to  redeem  it  on  repaying  the  premiums 
with  interest.      Dnjsdale  v.  Piggott,  8  D.  M.  &  G.  546. 

But  where  it  is  clear  that  the  policy  was  effected  for  the 
creditor's  benefit,  subject  only  to  an  option  for  the  debtor  to 
make  it  his  own  in  the  event  of  his  paying  off  the  debt,  the 
fact  that  the  debtor  undertook  the  obligation  of  paying  the 
premiums  does  not  necessarily  make  it  the  property  of 
the  debtor  contrary  to  the  contract.  Salt  v.  Northampton, 
[1892]  A.  C.  1. 
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In  order  to  entitle  the  debtor  to  redeem  a  policy,  it  must  Policy 

T  1  •  1    efiected  with- 

have  been  effected  m  pursuance  of  a  contract  under  which  out  debtor's 

the  creditor  was  bound  to  insure,  and  the  debtor  to  pay  the   '^"^  ^  °^' 

premiums.     Where  the  creditor  effects  a  policy  without  the 

debtor's  knowledge,  the  fact  that   he  charges  the  debtor  in 

account  with  the  premiums  does  not  of  itself  entitle  the  debtor 

to  redeem.    Ilenson  v.  BlaoJcivell,  4  Ha.  434 ;  Ex  parte  Lancaster, 

4  De  G.  &  Sm.  524;  Freme  v.  Bracle,  2  De  G.  &  Jo.  582; 

Bruce  v.  Garden,  5  Oh.  32.     Ex  parte  Andreivs  (2  Rose,  410  ; 

1  Madd.  573),  which  appears  contra,  was  a  case  of  proof  in 

bankruptcy. 

Of  course,  the  fact  that  the  principal  or  interest  repayable 
by  the  creditor  is  fixed  at  an  amount  sufficient  to  cover 
premiums,  or  that  the  creditor  charges  the  debtor  with 
premiums,  may  be  evidence  of  the  existence  of  such  a  contract. 
Freme  v.  Brade,  2  De  G.  &  Jo.  582,  594. 

LeaY.Hinton  (19  Beav.  324;  5  D.  M.  &  G.  823)  was  a  case 
between  principal  debtor  and  surety,  in  which  it  was  held  that 
the  policy  was  effected  merely  for  the  surety's  indemnity. 
See  2  De  G.  &  Jo.  593,  595. 

It  does  not  assist  the  debtor  to  show  that  the  transaction  Policy 
of  loan  was   fraudulent  and  void  as  against  him,  and  that  creditor  with- 
therefore  the  creditor  had  no  insurable   interest  in  his  life.  °^l  insurable 

interest. 

The  question  of  insurable  interest  is  a  question  solely  between 
the  insurance  office  and  the  person  insuring.  If  the  office 
chooses  to  pay  the  policy,  the  debtor  cannot  claim  it  on  the 
ground  that  the  insurable  interest  was  only  acquired  under 
a  transaction  fraudulent  as  against  him.  Ilenson  v.  Blachwell, 
4  Ha.  434 ;  Freme  v.  Brade,  2  De  G.  &  Jo.  582. 

Where  the  mortgagor  of  a  reversion  covenanted  to  pay 
premiums  on  policies,  and  the  mortgage  was  set  aside  as 
fraudulent,  it  was  held  that  the  mortgagee,  who  had  himself 
paid  the  premiums,  was  entitled  to  the  policies,  and  that  he 
could  not  charge  the  mortgagor  with  the  premiums,  which 
amounted  to  more  than  the  sum  received  on  the  policies. 
Pennellv.  Millar,  26  L.  J.  Oh.  699. 

The  right  of  the  mortgagor  redeeming  to  policies  effected  Policies 
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effected  by 
grantee  of 
annuity. 


Where 
grantee  of 
annuity  is 
also  creditor. 


Surety 
redeeming 
entitled  to  all 
securities 
held  by 
creditor. 


by  the  mortgagee  only  arises  in  cases  where  the  relation  of 
debtor  and  creditor  exists  between  the  parties. 

Where  the  grantee  of  an  annuity,  which  is  redeemable 
in  certain  events  by  the  grantor,  insures  the  grantor's 
life,  the  grantor  on  redeeming  has  no  right  to  the  policy. 
Law  V.  Warren,  Dru.  t.  Sugd.  31  ;  Gottlich  v.  Cranch,  4  D.  M. 
&  G.  440  ;  Knoiv.  v.  Turner,  5  Ch.  515  ;  Predon  v.  Neele,  12  Ch. 
D.  760. 

It  is  immaterial  that  the  purchase  deed  contains  provisions 
which  show  that  it  was  in  the  contemplation  of  the  parties 
that  an  insurance  should  be  effected,  or  which  throw  the 
expenses  of  effecting  it,  directly  or  indirectly,  upon  the 
grantor.     Cases  supra. 

The  grantor  may,  by  the  express  terms  of  the  deed,  be 
entitled  on  redeeming  to  a  policy  effected  by  the  grantee  ;  but 
he  will  only  be  entitled  on  complying  exactly  with  the  terms. 
Williams  v.  Athijns,  2  J.  &  Lat.  603  ;  Bashford  v.  Cann,  33 
B.  109. 

The  grantor  and  grantee  may  stand  at  the  same  time  in 
the  relation  of  debtor  and  creditor,  the  grantor  remaining 
liable  for  the  consideration  money.  In  this  case,  he  will  be 
entitled  on  redeeming  to  a  policy  effected  by  the  creditor 
under  his  authority  and  at  his  expense.  Phillips  v.  Eastwood, 
LI.  &  G.  t.  Sugd.  270 ;  Courtenay  v.  Wright,  2  Giff.  337. 

Where  the  creditor  is  a  party  to  or  has  notice  of  the  contract 
of  suretyship,  the  surety  on  redeeming  is  entitled  to  the 
benefit  of  all  securities  given  by  the  principal  debtor  to  his 
creditor,  either  at  the  creation  of  the  contract  or  during  its 
subsistence.  Neivton  \.  Ghorlton,  10  Ha.  646  ;  Lahe  v.  Brutton, 
8  D.  M.  &  G.  441 ;  Pearl  v.  Beacon,  24  B.  186  ;  1  De  G.  &  Jo. 
461 ;  Gedye  v.  Matson,  25  B.  310 ;  Pledge  v.  Buss,  Joh.  663 ; 
Eeyman  v.  Dubois,  41  L.  J.  Ch.  224 ;  Forhes  v.  Jackson,  19  Ch. 
D.  615.  See  also  the  Mercantile  Law  Amendment  Act,  1856 
(19  &  20  Vict.  c.  97),  sect.  5. 

The  right  arises  at  the  time  of  the  creation  of  the  contract 
and  not  merely  if  and  when  the  surety  redeems  ;  Di.ron  v.  Steel, 
[1901]  2  Ch.  602,  explaining  South  v.  Bloxam,  2  H.  &  M.  457. 
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In  such  a  case,  therefore,  the  mortgagee  cannot  tack  or  no  tacking  or 
consolidate  as    against   a    surety.      Bowher  v.  Bull,    1    Sim.  asTg^iinat'"" 
N.  S.  29  ;  Brew  v.  Lochett,  82  B.  499  ;  In  re  Kirhwood's  Estate,  surety. 
1  L.  R.  Ir.  108  ;  Forbes  v.  Jackson,  19  Ch.  D.  615  (not  following 
Williams  v.  Owen,  18  Sim.  597  ;  Farehrother  v.  Wodehouse,  23 
B.  18). 

The  right  of  the  surety  to  the  securities  held  by  the  creditor  where  surety 
does  not  exist  where,  though  the  surety  is,  as  between  himself  |.g^°  su"h"^ 
and  the  principal  debtor,  a  surety  only,  the  creditor  has  no  *°  creditor, 
notice  of  the  existence  of  that   relation  (a),  or    the    surety 
expressly  contracts  that  as  between  himself  and  the  creditor 
he  will  be  liable  as  a  principal  (b).     (a)  Duncan  Fox  &  Co.  v. 
North  and  South  Wales  Bank,   6  App.  Ca.  1,  12 ;  (h)  Nicholas 
V.  Ridley,  [1904]  1  Ch.  192. 

A  mortgagee,  therefore,  can  consolidate,  as  against  a  surety, 
where  the  suretyship  is  not  disclosed  by  the  mortgage  deed  or 
otherwise  known  to  the  mortgagee  when  the  right  to  consolidate 
arises.     In  re  Toogood's  Legacy  Trusts,  61  L.  T.  19. 
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CHAPTER  XXXII. 

TEEMS   OF   BEDBMPTION   IN   EQUITY. 

Where  a  plaintiff  comes  into  equity  to  redeem,  he  will  only 
be  permitted  to  do  so  upon  equitable  terms. 

The  rights  of  the  mortgagee,  which  arise  upon  the  mort- 
gagor's default,  are  the  right  to  receive  notice,  or  six  months' 
interest  in  lieu  of  notice,  to  tack,  to  consolidate,  and  to  add  to 
his  security  his  costs,  charges,  and  expenses. 

The  rights  of  the  mortgagee  are,  in  principle,  the  same 
whether  the  action  is  brought  for  redemption  or  to  recover 
surplus  proceeds  of  sale. 

A.  Notice  or  Interest  in  Lieu  op  Notice. 

After  a  mortgagor  has  made  default  in  payment  of  the 
principal  and  interest  in  accordance  with  the  proviso  for 
redemption  contained  in  the  mortgage  deed,  he  must  either 
give  the  mortgagee  six  calendar  months'  notice  of  his  inten- 
tion to  pay  off  the  mortgage,  or  at  his  option  pay  the  mort- 
gagee six  months'  interest  in  advance  in  lieu  of  notice. 
Browne  v.  Loekhart,  10  Sim.  420,  424;  Bartlett  v.  Franklin, 
15  W.  R.  1077 ;  36  L.  J.  Ch.  671 ;  Johnson  v.  Evans,  61  L.  T. 
18 ;  Smith  v.  Smith,  [1891]  3  Ch.  550. 

But  if  the  mortgagee  has  given  notice  calling  in  the 
mortgage  debt,  the  mortgagor,  even  though  he  is  a  few  days 
late  in  complying  with  the  notice  and  tendering  the  money, 
is  not  bound  to  give  six  months'  notice  before  redeeming ; 
Edmondson  v.  Copland,  [1911]  W.  N.  122. 

An   equitable  mortgagee   by  deposit   is  not   entitled  to  Equitable 
six  months'  notice  or  interest,  even  though  the  deposit  is  a^po'fit^ot^^ 
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entitled  to      accompanied  by  an  agreement  to  execute  a  legal  mortgage. 
fnterest.''        Fitzgerald's  Trustee  v.  Mellersh,  [1892]  1  Ch.  385. 
Rule  applies         There  is  no  exception  to  the  rule  requiring  notice  arising 
of  reverskm    out  of  the  nature  of  the  mortgaged  property.   The  rule  applies 
m  fund.  g^g  ^ygjj  j-Q  ^  mortgage  of  a  reversionary  interest  in  a  fund  in 

Court  as  to  a  mortgage  of  land.     Smith  v.  Sniltli,  [1891]  3  Ch. 

550. 
No  notice  re-         If  the  mortgagee  has  himself  demanded  payment  of  the 
mortgagee^'^^  debt,  or  has  taken  any  steps  to  compel  payment  of  it,  no  notice 
hasdomanded  jjy  ^j^g  mortgagor  and  no  payment  of  interest  in  lieu  of  notice 

payment.  •'  °   °  '-    •' 

is  required.  Matson  v.  Swift,  5  Jur.  645,  647 ;  Paynter  v. 
Careiv,  Kay,  App.  xxxvi.,  xliii. ;  18  Jur.  417;  Letts  v.  Rutchins, 
13  Eq.  176 ;  Jw  re  Alcoch,  23  Ch.  D.  372 ;  Bovill  v.  Endle, 
[1896]  1  Ch.  648 ;  Ex  parte  Wiolcens,  [1898]  1  Q.  B.  543. 

This  rule  does  not  apply  where  the  mortgagee  has  obtained 
a  foreclosure  order  ni^i ;  Hill  v.  Rowland,  [1897]  2  Ch.  361. 

Where,  after  the  mortgagee  has  commenced  proceedings  to 
enforce  payment,  the  mortgagor  gives  him  a  notice  to  pay  off 
the  mortgage  in  six  months,  and  he  accepts  the  notice,  he  is 
not  thereby  relieved  from  his  obligation  to  accept  interest  up 
to  the  time  of  payment,  though  made  within  the  six  months. 
In  re  Alcoch,  23  Ch.  D.  372. 

Where  interest  was  payable  on  a  mortgage  half-yearly  in 
advance,  and  the  mortgagee,  before  a  half-yearly  payment 
became  due,  contracted  to  sell  the  mortgaged  property,  and 
received  the  price,  which  was  more  than  sufficient  to  pay  off 
the  mortgage,  two  days  after  a  payment  became  due,  he  was 
only  allowed  interest  down  to  the  time  when  he  received  the 
price.  Banner  v.  Berridge,  18  Ch.  D.  255,  278. 
Mortgagor  Where  a  mortgagor  gives  notice  to  pay  off  the  mortgage 

failing  to  pay  g^j^^j^  (jggg  -^q^  make  the  pavment  on  the  appointed  day,  the 
after  notice.  _  _  '^   •'  _  .  . 

mortgagee  is  entitled  to  a  fresh  six  months'  notice  or  to  six 

months'   interest  in   lieu  of  notice.     In  re  Moss,  31  Ch.  D. 
90. 
Mortgagee  But  where  the  mortgagee  has  been  a  party  to  an  order  for 

foT'^ayme^nt'  t^®  payment  of  his  debt  out  of  a  fund  in  Court,  and  the  pay- 
ment is  not  made  until  after  the  day  fixed  by  the  order,  he  is 
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only  entitled  to  interest  till  actual  payment.     In  re  Mo^s,  31 
Ch.  D.  90 ;  see  Day  v.  Day,  31  B.  270. 

B.  Tacking. — I.  Unsecured  Debts. 
Neither  specialty  nor  simple  contract  debts  could  be  tacked  No  tacking 

as  against 

as  against  the  mortgagor  himself.     Jones  v.  Smith,  2  Ves.  J.  mortgagor. 
372,  376 ;  Du  Vigier  v.  Lee,  2  Ha.  326,  339. 

Debts  by  bond  or  covenant  in  which  the  heirs  were  bound  Debtsbybond 
could  always  be  tacked  against  the  heir  or  devisee  redeeming. 
Goleman  v.  Winch,  1  P.  W.  775 ;  Elvy  v,  Nonvood,  5  De  G-.  & 
Sm.  240. 

And  a  mortgagee  of  a  term  could  tack  simple  contract  Simple 
debts,  as  against  the  executor  redeeming.     Coleman  v.  Winch,  debts. 
1  P.  W.  775. 

Where  a  testator  charged  his  land  with  debts  or  devised 
them  for  payment  of  debts,  simple  contract  debts  could  have 
been  tacked  as  against  the  heir  or  devisee  redeeming.  Price 
v.  Fastnedge,  Ambl.  685. 

And  now,  since  the  Administration  of  Estates  Act,  1833 
(3  &  4  Wm.  IV.  c.  104),  simple  contract  debts  may  be  tacked 
as  against  an  heir  or  devisee  redeeming;  but  not  when  there 
is  personal  estate  unadministered.  Bolfe  v.  Chester,  20  B.  610  ; 
25  L.  J.  Oh.  244;  Thomas  v.  Thomas,  22  B.  341;  Pile  v.  Pile, 
23  W.  K.  440. 

But  there  can  be  no  tacking  of  an  unsecured  debt  as  against  No  tacking 

against 

an  assignee  of  the  equity  of  redemption.     Coleman  v.  Winch,  1  assignee  of 
P.  W.  775 ;  Troughton  v.  Troughton,  1  Ves.  S.  86  ;  Richardson  redemption. 
V.  Horton,  7  B.  112,  123. 

Tacking  of  an  unsecured  debt  can  have  no  further  effect  No  tacking 
than  to  prevent  circuity  of  action.     An  unsecured  debt  can  ^f  creditors, 
never  be  tacked  to  the  prejudice  of  creditors  having  debts  of 
equal  degree.    Heames  v  Bance,  3  Atk.  630  ;  Adams  v.  Claxton, 
6  Ves.  226 ;  Irhy  v.  Irhj,  22  B.  217 ;  Pile  v.  Pile,  23  W.  h'.  440. 

Where  an  action  is  brought  to  recover  surplus  pi-oceeds  of 
sale  of  mortgaged  property,  the  mortgagee  cannot  set  off  debts 
due  to  him  from  the  morts-agor,  if  the  effect  of  such  set-off 
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would  be  to  give  him  a  preference  over  creditors  of  the  mort- 
gagor in  an  equal  degree,  e.g  if  the  mortgagor's  estate  is 
insolvent.  Talbot  v.  Frere,  9  Ch.  D.  568  ;  In  re  Gregson,  36 
Ch.  D.  223  (not  following  Spalding  v.  Thom.'pson,  26  B.  627 ; 
In  re  Easelfoot's  Estate,  13  Eq.  327  ;  *or  Ex  parte  National  Banli, 
14  Eq.  507). 

These  cases,  in  both  of  which  the  mortgagee  claimed  to 
set  off  debts  due  from  the  mortgagor  against  proceeds  of 
policies  on  the  mortgagor's  life,  also  went  on  the  ground 
that  there  could  be  no  set-off  of  a  debt  due  from  a  testator 
against  a  debt  which  first  accrues  due  to  his  executor. 


Tacking 
against 
puisne  incum- 
brances. 


Tacking  is 
confined 
to  legal 
mortgages. 


II.  Secured  Debts. 

A  legal  mortgagee  who,  subsequently  to  his  mortgage, 
makes  advances  upon  the  security  of  the  mortgaged  property, 
is  entitled  to  tack  them  as  against  intervening  incumbrancers 
of  which  he  had  no  notice  when  he  made  his  advances. 
Morret  v.  Pashe,  2  Atk.  52 ;  Tenison  v.  Su-eeney,  1  J.  &  Lat. 
710. 

A  lender  to  a  person  in  possession  of  property  under  a 
forged  will  who,  on  the  occasion  of  his  loan,  acquires  the  legal 
estate,  is  protected  thereby,  both  as  to  the  original  loan  and 
as  to  further  advances,  against  the  true  owner  of  the  property. 
Jones  v.  Powles,  3  My.  &  K.  581. 

It  has  been  held  that  an  advance  made  to  the  mortgagor's 
heir  at  law,  who  was  in  possession  of  the  mortgaged  property 
as  agent  of  the  true  owner,  may  be  tacked  as  against  the  true 
owner.      Young  v.  Young,  3  Eq.  801. 

The  doctrine  of  tacking  is  based  on  the  protection  given  by 
the  legal  estate.  One  equitable  incumbrance  cannot  be  tacked 
to  another  so  as  to  acquire  any  priority.     Brace  v.  Marlborough, 

2  P.  W.  491. 

A  transferee  of  a  legal  mortgage  and  of  subsequent  equi- 
table incumbrances  can  tack  them  as  against  an  equitable 
incumbrance  prior  to  the  legal  mortgage.     Lloyd  v.  Atiwood, 

3  De  G.  &  Jo.  614,  657. 
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A  transferee  of  an  equitable  mortgage,  who  obtains  the  legal 
estate  on  the  occasion  of  a  further  advance,  can  tack  all  his 
advances  as  against  an  equitable  charge  made  after  the  equi- 
table mortgage  but  before  the  transfer.  GooJce  v.  Wilton,  29 
B.  100. 

A  purchaser  of  an  equity  of  redemption,  who  takes  a  transfer 
of  a  legal  mortgage,  can  tack  his  purchase-money  to  the  mort- 
gage debt  as  against  an  equitable  incumbrance  created  before 
the  purchase.  Hipkins  v.  Amery,  2  Giff.  292 ;  6  Jur.  N.  S. 
1047. 

A  transferee  of  a  legal  mortgage,  who  at  the  time  of  the 
transfer  makes  a  further  advance  to  the  mortgagor,  may  tack 
the  further  advance  as  against  an  equitable  incumbrance 
created  before  the  date  of  the  transfer.  Wyllie  v.  Pollen,  3 
D.  J.  &  S.  596  ;  Carlisle  Banldng  Go.  v.  Thompson,  28  Ch.  D. 
398  ;  Hoshing  v.  Hmith,  13  App.  Ca.  582. 

A  trustee,  who  has  the  legal  estate  under  a  mortgage  in  Tacking  by 
the  form  of  a  trust  for  sale,  can  tack  a  charge  created  by  the 
mortgagor  in  his  favour  as  against  a  prior  charge  of  which 
he  has  no  notice  given  to  the  original  mortgagee.     Wilmot  v. 
Pilce,  5  Ha.  14,  21 ;  Spencer  v.  Pearson,  24  B.  266. 

So  a  trustee  can  tack  to  his  legal  estate  a  charge  on  the 
equitable  interest  given  him  by  his  cestui  que  trust,  as  against 
a  prior  charge  on  the  equitable  interest  of  which  he  has  no 
notice.  Phipps  v.  Lovegrove,  16  Eq.  80,  88 ;  Newman  v.  Newman, 
28  Ch.  D.  674. 

But  where  the  facts  were,  (1)  a  legal  mortgage  to  A.  with 
a  power  of  sale  and  a  declaration  of  trust  of  the  sale  moneys 
for  the  persons  entitled  to  the  equity  of  redemption ;  (2)  a 
mortgage  to  B. ;  (3)  a  mortgage  to  C,  and  A.  died,  having 
devised  his  mortgage  and  trust  estates  to  C,  who  sold  under 
the  power,  it  was  held  that  C.  could  not,  out  of  the  proceeds 
of  sale,  retain  the  amount  due  under  his  mortgage  as  against 
B.     Booper  v.  Harrison,  2  K.  &  J.  86. 

A  receipt  given  by  a  building  society,  whether  under  the  Receipt  of 
Act  of  1836  or  the  Act  of  1874,  carries  the  legal  estate  for  s^oietycarries 
all  purposes.      A   transferee  acquiring   the  legal   estate   by  ^^S^^ '^^***'^- 
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virtue  of  such  a  receipt  is  entitled  to  tack.  Marson  v.  Cox, 
14  Ch.  D.  147 ;  EosJdng  v.  Smith,  13  App.  Ca.  582 ;  over- 
ruling Pease  v,  Jackson,  3  Ch.  576,  and  Robinson  v.  Trevor, 
12  Q.  B.  D.  423,  so  far  as  contra.  See  Groshie-Eill  v.  Sayer, 
[1908]  1  Ch.  866. 
Vendor  and  The  effect  of  the  Vendor  and  Purchaser  Act,  1874,  sect.  7 

Act,  1874,  s.  7.  (which  was  repealed  by  the  Land  Transfer  Act,  1875,  sect.  129), 
was  considered  by  Baggallay,  L  J.,  in  Bolinson  v.  Trevor,  12 
Q.  B.  D.  423,  432.  The  effect  of  the  two  sections  appears  to 
be  that  a  legal  estate  acquired  after  the  7th  of  August,  1874, 
and  before  the  1st  of  January,  1876,  would  not  entitle  the 
holder  to  tack. 
Advance  A  subsequent  advance  to  entitle  the  lender  to  tack  must 

on  security     have  been  made  on  the  security  of  the  mortgaged  property. 

of  estate,  j^^^^^  ^_  j^^^^^  2  Ph.  413. 

A  loan  made  on  the  personal  security  of  the  borrower 
cannot  be  tacked. 

But,  even  before  the  Judgments  Act,  1838  (1  &  2  Vict, 
c.  110),  where  a  legal  mortgagee  made  a  further  advance  to 
the  mortgagor  on  a  judgment,  there  was  a  presumption  that 
it  was  made  on  the  security  of  the  land,  and  the  judgment 
might  have  been  tacked.  Brace  v.  Marlborough,  2  P.  W. 
491 ;  Ex  parte  Knott,  11  Ves.  609,  617 ;  Baker  v.  Earris,  16 
Ves.  397. 

and  without  The  subsequent  advance  which  it  is  proposed  to  tack  must 

prior  e<iuity.  have  been  made  without  notice  of  any  prior  equitable  incum- 
brance. Brace  v.  Marlborough,  2  P.  W.  491,  495  ;  Morret  v. 
Paske,  2  Atk.  52  ;  Laoey  v.  Ingle,  2  Ph.  413. 

And,  where  the  first  mortgagees  are  joint  tenants,  notice 
to  one  of  them  prevents  both  of  them  from  tacking ;  Freeman 
V.  Laing,  [1899]  2  Ch.  355. 

Bfiect  of  The  English  Eegistry  Acts  do  not,  except  as  hereinafter 

?n  righl  ^°''  stated,  affect  the  right  to  tack. 

t°  *^°'^-  A   legal   mortgagee,  whose  mortgage  is   registered,   may 

tack  an  unregistered  further  charge  against  an  intermediate 
registered  security  of  which  he  has  no  notice,  although  the 
unregistered  further  charge  would  be  fraudulent  and  void  as 
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against  a  subsequent  registered  security.  Bedford  v.  Baoh- 
house,  2  Eq.  Abr.  615;  Wrightson  v.  Hudson,  2  Eq.  Abr.  609  ; 
Gredlandv.  Potter,  10  Ch.  8. 

The  Yorkshire  Eegistries  Act,  1884  (47  &  48  Vict.  c.  54),  Yorkshiro 
sect.  16,  abolishes  tacking  as  from  the  1st  of  January,  1885,  ^^f^^j'ggl' 
except  as  against  any  estate  or  interest  existing  prior  to  that  s.  16. 
date. 

A  first  registered  mortgagee  of  a  ship  who  takes  possession  Mortgagee  of 
and  receives  the   freight  is   entitled  to  retain  thereout  the  as'agalnst"^ 
amount  due  on  a  subsequent  mortgage  of  the  ship,  as  against  assignee  of 
an  intermediate  incumbrancer  on  the  freight  of  which  he  had 
no  notice  when  he  took  his  subsequent  mortgage.     Liverpool 
Marine  Credit  Go.  v.  Wilson,  7  Ch.  507. 


C.  Consolidation. 

"  A  mortgagee  who  holds  several  distinct  mortgages  under  Consolida- 
1  nil  1  ^     J        ,    1     J  tio°i  defined. 

the  same  mortgagor,  redeemable,  not  by  express  contract,  but 

only  by  virtue  of  the  right  which  (in  English  jurisprudence) 

is  called  equity  of  redemption,  may,  within  certain  limits  and 

against  certain  persons  (entitled  to  redeem  all  or  some  of  them), 

consolidate  them,  that  is,  treat  them  as  one,  and  decline  to  be 

redeemed  as  to  any  unless  he  is  redeemed  as  to  all."     Per 

Selborne,  C,  in  Jennings  v.  Jordan,  6  App.  Ca.  698,  700. 

The  right  to  consolidate  may  be  exercised  in  a  foreclosure  Mortgagee 

as  well  as  in  a  redemption  action.     Watts  v.  Symes,  1  D.  M.  &  ijate  in  fore- 

G.  240 ;    Selby  v.   Pomfret,  3    D.  F.  &  J.  595 ;  Cummins  v.  f^°^^^^ 

Fletcher,  14  Ch.  D.  699  (overruling   Holmes  v.  Turner,  7  Ha. 

367  n. ;  Smeathman  v.  Bray,  15  Jur.  1051). 

The  right  of  the  mortgagee  to  consolidate  only  arises  when  Bight  to  oon- 
.,  ,  -iTi.  -J  -ij.  1  solidate  arises 

the  mortgagor   is  obliged   to   come  into    equity  to  redeem.  ^^  default. 

There  can  be  no  consolidation  of  a  mortgage  upon  which  no 

default  has  been  made  (a),  or  of  a  security  by  deposit  of  deeds 

where  the  depositor  has   a  legal  right,  on  payment  of  the 

amount  secured,  to  recover  the   deeds  (b).     (a)  Cummins   v. 

Fletcher,  14  Ch.  D.  699 ;    (b)  Crichmore  v.  Freeston,  40  L.  J. 

Ch.  137. 
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Consolidation  does  not  arise  where  the  mortgages  were 
made  by  different  owners  ;  the  fact  that  the  equities  of  redemp- 
tion get  into  the  same  hands  by  assignment  gives  the  mort- 
gagee no  right  to  consolidate;  Sharp  v.  BicJcards,  [1909]  1 
Ch.  109. 

The  acceptance  of  the  trustee  in  bankruptcy  of  the  mort- 
gagor of  a  proof  of  the  mortgagee,  which  lumps  together 
separate  securities,  does  not  give  the  mortgagee  a  right  of 
consolidation  which  he  did  not  possess  before  the  bankruptcy ; 
In  re  Pearoe,  2  Ch.  492. 
Conveyancing  The  Conveyancing  Act,  1881  (44  &  45  Vict.  c.  41),  enacts — 
s.  17.      '  Sect.  17,  (1).  A  mortgagor  seeking  to  redeem  any  one  mort- 

gage shall,  by  virtue  of  this  Act,  be  entitled  to  do  so  without 
paying  any  money  due  under  any  separate  mortgage  made  by 
him,  or  by  any  person  through  whom  he  claims,  on  property 
other  than  that  comprised  in  the  mortgage  which  he  seeks  to 
redeem. 

(2)  This  section  applies  only  if,  and  as  far  as,  a  contrary  in- 
tention is  not  expressed  in  the  mortgage  deeds  or  one  of  them. 

(3)  This  section  applies  only  where  the  mortgages  or  one 
of  them  are  or  is  made  after  the  commencement  of  this  Act. 

What  debts  A  mortgage  to    A.  cannot    be  consolidated  with  a  mort- 

consoiidated.  S^S^  ^0  A.  and  B.  advancing  money  on  a  joint  account,  the 

mortgages  not  being  in  one  and  the  same  hand.     Biley  v.  Hall, 

79  L.  T.  244. 

It  has  been  held  that  a  security  given  by  a  partner  for  his 

own  private  debt  could  be  consolidated  with  a  security  given 

by  two  or  more  partners  for  a  partnership  debt.     Beevor  v. 

Luch,   4  Eq.   537  ;  doubted  by  James,  L.J.,  in  Cummins  v. 

Fletcher,  14  Ch.   D.   699,  710,  and   by  Stirling,  J.,  in    Biley 

V.  Ball,  79  L.  T.  244. 

A  mortgagee  cannot  for  the  purpose  of  consolidation  go 

behind  the  mortgagor  and  inquire  into  equitable  interests. 

Thus  a  mortgagee  cannot  consolidate  a  mortgage  by  A.  with 

a  mortgage  by  B.  acting  as  trustee  for  A.  ;  Sharp  v.  Bichards, 

[1909]  1  Ch.  J 09;   seeder  James,  L.J.,  in  In  re  Baggett,  16 

Ch.  D.  117. 

Digitized  by  Microsoft® 


CONSOLIDATION.  363 

The  grantee  of  a  registered  bill  of  sale  cannot,  as  against 
an  execution  creditor  of  the  grantor,  retain  out  of  the  proceeds 
of  sale  of  the  chattels  comprised  in  the  bill  of  sale  money  due 
on  a  mortgage  of  land  made  to  him  by  the  grantor.  Ghesworth 
r.  Hunt,  5  C.  P.  D.  266. 

A  vendor's  lien  for  unpaid  purchase  money  upon  steam- 
ship shares  is  not  a  "  mortgage  "  within  a  clause  allowing  the 
mortgagee  to  consolidate  mortgages ;  In  re  Pearce,  [1909]  2 
Oh.  492. 

There  can  be  no  consolidation  between  two  mortgage  debts  No  consoiida- 

tion  where 
where  one  of  the  estates  mortgaged,  e.g.  a  leasehold  interest  or  one  of  the 

a  life  estate,  has  ceased  to  exist,  or  where  one  of  the  mortgages  haTdeter- 

has  been  redeemed.     Mayor  of  Brecon  v.  Seymour,  26  B.  548,  mills'^- 

554 ;  Jennings  v.  Jordan,  6  App.  Ca.  693,  707 ;  In  re  Raggett, 

16  Oh.  D.  117  ;  In  re  Gregson,  36  Ch.  D.  223. 

Where  a  mortgagee  has  a  right  to  consolidate  as  against 
some,  but  not  as  against  others,  of  the  persons  entitled  to 
the  equity  of  redemption,  and  he  is  redeemed  as  to  one 
mortgage  by  a  person  as  against  whom  he  cannot  consolidate, 
he  cannot  consolidate  the  mortgage  so  redeemed  as  against 
persons  entitled  to  ulterior  rights  of  redemption,  as  against 
whom  he  would  (but  for  the  prior  redemption)  have  been 
able  to  consolidate  it.  Jennings  v.  Jordan,  6  App.  Ca.  698, 
706. 

The  mortgagee  can  apply  the  surplus  arising  from  the  sale  Mortgagee 
of  one  mortgaged  property  under   the  power   given   by  the  goiidate" 
mortgage  in  payment  of  the  debt  due  under  another  mortgage,  where  he  sells 

°   "^  ■■-    •'  ^    o      under  power. 

But  the  right  to  consolidate  ceases  if  the  mortgagee  parts 
with  one  of  the  properties  mortgaged,  except  under  powers 
conferred  by  the  mortgage-deed.  Selby  v.  Pom/ret,  3  D.  F.  & 
J.  595;  Gmimins  v.  Fletcher,  14  Ch.  D.  699,  714;  In  re 
Raggett,  16  Ch.  D.  117,  120. 

A  mortgagor  mortgaged  Whiteacre  to  A.  and  deposited  Transfer  of 
with  him  securities  to  secure  another  debt.    He  then  mortgaged  consolidate. 
Whiteacre  and  Blackacre  to  B.     B,  sold  Whiteacre  for  less 
than  the  amounts  due  to  him  and  A.  under  their  mortgages, 
and  was  compelled  by  A.  to  pay  him  out  of  the   proceeds 
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Consolida- 
tion as 
against 
volunteers. 


As  against 
purchasers 
for  value. 


of  sale  the  amount  due  under  the  deposit  of  securities.  It 
was  held  that  the  mortgagor  could  not  redeem  Blackacre 
without  paying  B.  the  amount  so  paid  by  him  to  A.  Gracknall 
V.  Janson,  11  Oh.  D.  1,  17. 

A  mortgagee  does  not  lose  the  right  to  consolidate  by  giving 
notice  to  the  mortgagor  under  sect.  20  of  the  Conveyancing 
Act,  1881,  requiring  payment  of  the  money  due  on  one  mort- 
gage.    Gri[jlth  V.  Pound,  45  Oh.  D.  553. 

An  assignee  cannot  claim  a  right  to  consolidate  which  his 
assignor  had  consented  to  forego.  Bird  v.  Wenn,  33  Ch.  D.  215. 

1.  Where  an  owner  of  two  properties  mortgaged  one  to  A. 
and  the  other  to  B.,  and  then  becomes  bankrupt,  and  the 
two  mortgages  subsequently  vest  in  the  same  person,  he  can 
consolidate  as  against  the  mortgagor's  trustee  in  bankruptcy. 
Selhj  V.  Pomfret,  IJ.  &  H.  336 ;  3  D.  F.  &  J.  595. 

2.  Where  an  owner  of  two  properties  mortgages  one  to  A. 
and  the  other  to  B.,  and  then  devises  the  equity  of  redemp- 
tion in  one  property  to  C,  and  the  two  mortgages  subsequently 
vest  in  the  same  person,  he  cannot  consolidate  as  against  C. 
White  V.  Eillaere,  3  Y.  &  C.  Ex.  597. 

Where  A.,  having  made  a  voluntary  settlement  of  White- 
acre,  mortgaged  it  to  B.,  to  whom  he  afterwards  mortgaged 
Blackacre,  it  was  held  that  B.  could  not  consolidate  the 
mortgages  on  Whiteacre  and  Blackacre  as  against  the  persons 
claiming  under  the  voluntary  settlement.  In  re  Walhampton 
Estate,  26  Ch.  D.  391. 

1.  An  express  contract  for  consolidation  does  not  entitle 
the  mortgagee  to  consolidate  as  against  other  incumbrancers  of 
whose  incumbrances  the  mortgagee  had  notice  at  the  time  of 
making  the  advance  which  he  claims  to  consolidate ;  Hughes 
V.  Britannia,  &e..  Building  Soeietij,  [1906]  2  Ch.  607.  The 
decision  to  the  contrary  of  C%  Permanent  Building  Society  v. 
Andrews,  44  L.  T.  641,  which  was  not  cited  to  the  Court  is 
probably  wrong.  The  principle  of  HopMnson  v.  Bolt,  9  H.  L.  C. 
514  (see  below,  p.  370)  governs  the  case. 

2.  Where  two  mortgages  made  by  a  mortgagor  of  different 
properties  become  vested  in  A.,  an  assignee  for  value  of  the 
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equity  of  redemption  in  one  or  both  properties  under  an 
assignment  made  after  the  mortgages  have  vested  in  A.  takes 
subject  to  A.'s  right  to  consolidate.  Willie  v.  Lugg,  2  Ed. 
78  ;  Gator  v.  Oharlton,  cit.  in  Jones  v.  Smith,  2  Ves.  J.  272,  277  ; 
Ireson  v.  Denn,  2  Cox,  425,  as  explained  6  App.  Ca.  717 ;  Watts 
V.  Symes,  1  D.  M.  &  G.  240. 

3.  Where  an  owner  of  two  properties  mortgages  one  to  A. 
and  another  to  B.,  and  then  assigns  for  value  (either  by  way 
of  sale  or  mortgage)  the  equity  of  redemption  in  both  pro- 
perties to  C,  and  subsequently  to  the  assignment  the  mortgages 
of  A.  and  B.  become  vested  in  one  person,  that  person  is 
entitled  to  consolidate  his  mortgages  as  against  C.  Bovty  v. 
SUfwith,  1  Ch.  Ca.  201 ;  Tweedale  v.  Tveedale,  23  B.  341 ; 
Vint  v.  Padget,  1  Giff.  446 ;  2  De  G.  &  Jo.  611 ;  Squire  v. 
Pardoe,  W.  K  (1890)  153 ;  Pledge  v.  Carr,  [1894]  2  Ch.  328  ; 
[1895]  1  Ch.  51  S.  C. ;   Pledge  v.  White,  [1896]  A.  C.  187. 

It  is  immaterial  that  the  transferee  of  A.  and  B.'s  mort- 
gages has  notice  when  he  takes  his  transfer  that  the  equity 
of  redemption  has  been  assigned.  Vint  v.  Padget,  1  Giff.  446  ; 
2  De  G.  &  Jo.  611. 

4.  But  where  an  owner  of  two  properties  mortgages  one 
to  A.  and  the  other  to  B.,  and  then  assigns  for  value  the 
equity  of  redemption  in  one  of  the  two  properties  to  C, 
and  the  mortgages  of  A.  and  B.  subsequently  become  vested 
in  one  person,  that  person  cannot  consolidate  as  against  C. 
Barter  v.  Colman,  19  Ch.  D.  680 ;  Minter  v.  Carr,  [1894]  2 
Ch.  321 ;  3  Ch.  498.  The  decision  to  the  contrary  in  Beevor 
V.  Luck,  4  Eq.  537,  must  be  considered  as  overruled. 

The  right  of  a  transferee  from  C.  to  resist  consolidation 
is  not  affected  by  reason  of  such  transferee  being  a  puisne 
incumbrancer  on  both  properties  when  C.'s  interest  vests  in 
him.    Minter  v.  Carr,  [1894]  2  Ch.  821 ;  3  Ch.  498. 

5.  Where  an  owner  of  two  properties  mortgages  one  to  A. 
and  then  assigns  the  equity  of  redemption  to  B.,  and  subse- 
quently mortgages  the  other  to  C,  and  A.  and  C.'s  mortgages 
become  vested  in  the  same  person,  that  person  cannot  con- 
solidate as  against  B.     Baker  v.  Gray,  1  Ch.  D.  491 ;  Mills  v. 

Digitized  by  Microsoft® 


366  TERMS  OP  REDEMPTION  IN  EQUITY. 

Jennings,  13  Oh.  D.  639  ;    S.  G.  Jennings  v.   Jordan,  6  App. 
Ca.  698,  overruling  Tassell  v.  Smith,  2  De  G.  &  Jo.  713. 

6.  Where  an  owner  of  two  properties  mortgages  both  to  A., 
and  then  mortgages  one  to  B.,  and  subsequently  mortgages 
the  other  to  C,  and  A.  and  O.'s  mortgages  become  vested  in 
the  same  person,  that  person  can  consolidate,  as  against  B.,  the 
mortgage  on  both  properties  originally  made  to  A.,  but  he 
cannot  consolidate  the  mortgage  originally  made  to  C.  Ford 
V.  Tynte,  41  L.  J.  Ch.  758 ;  Mutual  Life  Assurance  Sooiety  v. 
Langley,  32  Ch.  D.  460 ;  Flint  v.  Hoivard,  [1893]  2  Ch.  54. 

7.  Where  an  owner  of  two  properties  mortgaged  one  to  A. 
with  a  right  to  consolidate  and  then  mortgaged  it  to  B.,  and 
then  mortgaged  both  properties  to  C,  B.,  who  after  the  mort- 
gagor's bankruptcy  took  transfers  of  A.'s  and  C.'s  mortgages, 
was  held  entitled  to  consolidate  ;  In  re  Salmon,  [1903]  1  K.  B. 
147. 

Principle  The  cases  are  governed  by  two  principles — one,  that  the 

cases.  assignee   of  an   equity  of   redemption   takes   subject  to  all 

equities  available  against  his  assignor ;  the  other,  that  a 
mortgagor  who  has  assigned  the  equity  of  redemption  cannot 
by  any  subsequent  dealing  with  it  prejudice  the  rights  of  his 
assignee.  Barter  v.  Colman,  19  Ch.  D.  630 ;  2Iutual  Life 
Assurance  Society  v.  Langley,  32  Ch.  D.  460. 

An  agreement  to  execute  a  legal  mortgage  with  such 
powers  and  provisions  as  the  mortgagee  may  require  does  not 
authorize  the  insertion  of  a  clause  excluding  sect.  17  of  the 
Conveyancing  Act,  1881 ;  Farmer  v.  Pitt,  [1902]  1  Ch.  954 
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CHAPTER  XXXIII. 

TEEMS   OF    KEDEMPTION — ACCOUNTS. 

I.  Accounts  in  Eedemption  and  Foeeclosuee  Actions. — 
A.  What  is  ceedited  to  the  Moetgagee. 

The  Court,  as   a  condition   of  allowing    the    mortgagor   to  Mortgagee 

redeem,   requires    him   to    indemnify    the   mortgagee.      The  fnijer^nity, 

mortgagee   is   therefore   entitled    to   charge    the   mortgaged 

property  with  (1)  the  principal  debt,  (2)  the  interest  thereon, 

(3)  all  proper  costs,  charges,  and  expenses  incurred  by  the 

mortgagee  in  relation  to  the  mortgage  debt  or  the  mortgage 

security,  (4)  the  costs  of  litigation  properly  undertaken  by 

the  mortgagee    in  reference  to   the   mortgage   debt  or    the 

mortgage  security,  (5)  the  mortgagee's  costs  of  the  redemption 

or  foreclosure  action.     In  re  Wallis,  25  Q.  B.  D.  176. 

The  terms  upon  which  the  mortgagor  is  entitled  to  redeem  Terms  are  tbe 

are  the  same  whether  he  brings  an  action  for  redemption  or  i^^drmption 

whether  he  redeems  in  an  action  brought  by  the  mortgagee  °"^  ™  ^°'^^- 

°  •'  °   °       closure, 

for  foreclosure.     Du   Vigier  v.  Lee,  2  Ha.  326,  334;  Soher  v. 

Kemp,  6  Ha.  155,  160. 

The  principle  upon  which  the  account  is  taken  between  and  whether 
mortgagee  and  mortgagor  is  not  altered  by  the  existence  of  a^ttornmeut 
an  attornment  clause  in  the  mortgage,  and  rent  payable  undei'^^^^^^^  °^  ^°^' 
that  clause  must  be  brought  into  account  by  the  mortgagee. 
Ex  parte  Isherwood,  22  Ch.  D.  384,  392. 

An  account  against  the  first  mortgagee  at  the  instance  of  a  and  whether 
second  mortgagee  must  be  taken  in  all  respects  as  though  the  or  a^uismf°'^ 
mortgagor  himself  were  taking  it.      Any  equity  which  the  mortgagee  is 
mortgagor  has  to  exclude  any  item  in  the  account  may   be 
asserted  by  the  second  mortgagee,  and  the  second  mortgagee 
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Mortgagee 
is  not 
prejudiced 
by  settlement 
of  equity  of 
redemption. 


Transferee 
paying 
interest  in 


is  bound  by  any  equity  available  against  the  mortgagor. 
Sober  V.  Kemp,  6  Ha.  155 ;  Melhoxirne  Banking  Corporation 
V.  Brougham,  7  App.  Ca.  307  ;  Mainland  v.  Upjohn,  41  Ch.  D. 
126,  136,  143. 

A  mortgagee  is  not  affected  by  the  settlement  of  the  equity 
of  redemption.  He  may  suffer  interest  to  fall  in  arrear  during 
a  tenancy  for  life  and  recover  the  whole  of  the  arrears  against 
the  inheritance.  Aston  v.  Aston,  1  Ves.  S.  264,  267 ;  Loftus 
V.  Swift,  2  Sch.  &  L.  642 ;  Wri.eon  v.  Vize,  2  D.  &  War.  192 ; 
Makings  v.  MaMmjs,  1  D.  F.  &  J.  355  ;  In  re  Morley,  8  Eq.  594. 

But  the  mortgagee  cannot  retain  his  demand  for  arrears 
against  the  inheritance  if  he  takes  a  security  for  them  from 
the  tenant  for  life,  by  which  he  disables  himself  from  com- 
pelling immediate  payment.  Loftus  v.  Swift,  2  Sch.  &  L. 
642,  651. 

K  the  tenant  for  life  of  leaseholds  in  mortgage  neglects 
to  pay  the  rent,  the  mortgagee  may  pay  it  and  add  the  amount 
to  his  security.     Hill  v.  Browne,  Dru.  t.  Sugd.  426. 

On  the  same  principle,  the  transferee  of  a  mortgage  who 
pays  arrears  of  interest  to  the  transferor,  in  order  to  prevent 
a  forced  sale  of  the  mortgaged  property,  is  entitled  to  charge 
the  arrears  paid  against  the  inheritance,  although  they  had 
arisen  by  the  default  of  a  trustee  who  held  the  property  upon 
trust  to  pay  interest  on  the  mortgage  out  of  the  rents. 
Gottrell  V.  Finney,  9  Ch.  541. 


Proviso  limit- 
ing amount 
recoverable. 


1.  The  Peincipal  Debt. 

Where  a  mortgage  to  secure  700Z.  and  further  advances 
provided  that  the  total  amount  to  be  recovered  by  the  mort- 
gagee should  not  exceed  900Z.,  it  was  held  that  the  proviso 
only  applied  to  the  principal  moneys  due  under  the  mortgage, 
and  not  to  interest  thereon  nor  to  the  mortgagee's  costs, 
charges,  and  expenses.  White  v.  City  of  London  Brewery  Co., 
39  Ch.  D.  559 ;  42  Ch.  D.  237. 

But  where  a  mortgage  is  expressly  made  to  secure  not  only 
the  loan,  but  also  the  costs  of  preparing  the  mortgage  and  all 
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other  costs  incurred  under  the  trusts,  powers,  and  provisions 
of  the  mortgage,  a  proviso  that  the  total  moneys  recoverable 
shall  not  exceed  1200Z.  extends  to  such  costs.  Blackford  v. 
Davis,  4  Ch.  304,  309. 

Where  a  security  is  given  for  a  definite  sum,  the  burden  of  Security  for 

1  T  1       1  •  •  11  definite  sum 

proof  lies  on  those  who  seek  to  establish  that  it  was  intended  or  running 
to  be  a  running  security  for  the  balance  of  an  account.     Hen-    ^  '^^'^^■ 
niher  v.  Wigg,  4  Q.  B.  792  ;  Williams  v.  Bawlinson,  3  Bing.  71 ; 
In  re  Boyes,  10  Eq.  467. 

A  charge  on  a  policy  of  insurance,  in  case  of  death,  '■  for  any 
notes  of  hand  or  bills  of  exchange  you  may  have  cashed  for 
me,"  was  held  to  cover  notes  and  bills  cashed  for  the  mortgajjor 
at  his  death.  Jones  v.  Consolidated  Investment  Co.,  26  B. 
256. 

A  charge  "  for  any  further  sum  or  sums  that  you  may 
advance,  or  for  which  I  may  be  liable  to  you,"  was  held  to  be 
confined  to  direct  liabilities  arising  from  contract  between  the 
lender  and  the  borrower,  and  not  to  include  the  liability  on  a 
bill  bought  by  the  lender  in  the  market.  Galisher  v.  Forbes, 
7  Oh.  109,  114. 

As  to  the  construction  of  a  mortgage  to  secure  debts  due  or 
growing  due,  see  Merchants  Bank  of  London  v.  Maud,  18  W. 
E.  312 ;  19  W.  E.  657. 

As  to  the  construction  of  a  proviso  that  a  mortgage  of  a 
freehold  public-house  is  to  be  a  continuing  security  for  all 
sums  to  be  due  from  the  mortgagor,  his  executors,  administrators, 
or  assigns,  see  In  re  Watts,  22  Ch.  Div.  5. 

Where  property  was  mortgaged  to  a  bank  "  as  collateral 
and  continuing  security  for  my  advances  from  them,"  parol 
evidence  was  admitted  to  show  that  the  security  included  past 
as  well  as  future  advances.  Hibernian  Bank  v.  Gilbert,  23 
L.  E.  Ir.  321. 

Where  a  security,  whether  legal  or  equitable,  is  given  to  Security 
cover  a  present  loan  and  further  advances,  whether  expressly  further 
limited  in  amount   or   not,  further  advances   made  without  a<i^^'i°''s. 
notice  of  an  intermediate  incumbrance  are  protected  by  and 
retain  the  priority  of  the  original  loan.     Hopkinson  v.  Bolt,  9 
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H.  L.  C.  514 ;  GaUsher  v.  Forbes,  7  Ch.  109 ;  In  re  O'Byrnes 
Estate,  15  L.  E  Ir.  189,  373. 

But  advances  made  after  notice  of  an  intermediate  in- 
cnmbrance  are  postponed  to  that  incumbrance,  whether  the 
intermediate  incumbrancer  had  notice  of  the  prior  charge  or 
not.  HopJchison  v.  Bolt,  9  H.  L.  C.  514,  overruling  Gordon  v. 
Graham,  2  Eq.  Abr.  398 ;  Daun  v.  City  of  London  Brewery  Co., 
8  Eq.  155 ;  Menzies  v.  Lightfoot,  11  Eq.  459  ;  London  &  County 
Banking  Co.  v.  Batcliffe,  6  App.  Ca.  722. 

After  notice,  the  first  mortgagee  cannot  tack,  even  though 
his  further  advance  is  made  in  pursuance  of  a  covenant 
entered  into  at  the  time  of  the  first  mortgage ;  West  v. 
Williams,  [1899]  1  Ch.  132. 

As  to  the  appropriation  of  payments  made  by  the  borrower 
to  the  original  incumbrancer,  see  Hiphins  v.  Amery,  2  Giff. 
292 ;  6  Jur.  N.  S.  1047 ;  London  &  County  Banking  Co.  v. 
Batcliffe,  6  App.  Ca.  722. 

As  to  the  appropriation  of  payments  in  the  case  of  a 
mortgage  to  secure  a  current  account,  see  above,  p.  295. 

The  principle  of  Hopkinson  v.  Bolt  applies  to  registered 
mortgages  of  ships.     Benwell  Tower,  72  L.  T.  664. 

If  the  first  mortgagee  of  a  policy,  without  any  con- 
tract to  make  further  advances  to  be  secured  on  the  policy, 
makes  further  advances  on  the  security  of  a  further  charge  on 
the  policy,  he  is,  as  to  those  advances,  postponed  to  a  second 
mortgagee  who  gives  notice  to  the  insurance  company  before 
the  advances  were  made,  even  though  the  second  mortgagee 
has  notice  of  the  first  mortgage ;  Be  Weniyer's  Bolicy,  [1910] 
2  Ch.  291. 
Lien  of  com-  Where  the  articles  of  association  of  a  limited  company  gave 
shares.  the  company  "  a  first  and  permanent  lien  and  charge  .  .  .  upon 

every  share  for  all  debts  due  from  the  holder  thereof,"  and  a 
shareholder  pledged  the  share  certificates  with  a  bank  to 
secure  the  balance  due  and  to  become  due  on  his  current 
account,  it  was  held  that  the  company  had  no  priority  over 
advances  made  by  the  bank,  in  respect  of  monies  which  became 
due  from  the  shareholder  to  the  company  after  the  company 
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had  notice  of  the  pledge.  Bradford  Banlcing  Go.  v.  Briggs,  12 
App.  Ca.  29. 

Fines  secured  by  covenant  in  a  mortgage  to  a  building  Fines  to 
society  form  part  of  the  principal  and  bear  interest.  Provident  society." 
Building  Society  v.  Greenhill,  9  Gh.  D.  122. 

Since  the  repeal  of  the  Usury  Laws,  a  mortgage  may,  in  Security  for 

'  ,  .         J.      more  than 

the  absence  of  fraud  or  oppression,  stand   as  a  security  for  actual 
the  amount  of  the  loan  as   stated    in    the   deed,  although  a  "  ''^'^°'^- 
smaller  sum  was   in  fact   advanced.     Potter  v.  Edwards,  26 
L.  J.  Oh.  468  ;  Wallingford  v.  Mutual  Society,  5  App.  Ca.  685, 
702,  7U9 ;  Mainland  v.  Upjohn,  41  Oh.  D.  126. 

A  limited    company   may  validly  issue   debentures  at  a  Debentures 
discount  or  make  them   redeemable  at   a  premium.      In  re  discount. 
Anglo-Danuhian  Co.,  20  Eq.  339 ;  In  re  Regent's  Canal  Iron- 
works Co.,  3  Ch.  D.  43  ;  Campbell's  Case,  4  Ch.  D.  470. 

■Where  the  mortgagee  is  entitled  under  the  mortgage  deed  Contract  to 
.     .  1        ,.  commission, 

to  charge  a  commission  of  2i  per  cent,  upon  any  renewals  of 

a  promissory  note,  given  as  a  collateral  security,  which  the 
mortgagee  may  accept,  the  mortgagee  may  claim  the  com- 
mission, either  in  taking  the  account  of  what  is  due  under 
the  mortgage,  or  under  the  head  of  just  allowances.  Buchnell 
V.  VicJcery,  64  L.  T.  701  (P.  C),  where,  however,  it  was  held 
that  no  renewal  had  taken  place. 

These  cases  must  be  distinguished  from  Edivards'  Estate 
(11  Ir.  Ch.  367),  Broad  v.  Selfe  (11  W.  E.  1036j,  and  James 
V.  Kerr  (40  Ch.  D.  449),  which  were  decided  on  the  old  rule 
that  a  mortgagee  could  not  contract  for  a  collateral  advantage. 
Now,  however,  the  case  of  Biggs  v.  Hoddinott,  [1898]  2  Ch. 
307,  has  established  the  principle  that  a  collateral  advantage 
may  be  stipulated  for  if  it  is  fair  and  reasonable  and  does  not 
clog  redemption ;  see  above,  p.  342.  The  doctrine  that  a 
mortgagee  cannot  make  the  mortgaged  property  a  security  for 
sums  due  to  him  for  professional  services  in  connection  with 
the  property  is  independent  of  the  Usury  Laws,  though  it  may 
have  originated  in  them. 

Where  on  a  loan  of  200Z.  the  mortgagees,  who  were 
auctioneers,  were  authorized  to  sell  the  mortgaged  property, 
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EYideuce 
admissible 
of  actual 
advance. 


Covenant  to 
replace  stooli. 


Principal 
payable  at 
distant  date. 


and  out  of  the  proceeds  to  retain  200?.  with  interest,  and  a 
commission  of  5  per  cent,  on  the  amount  realized,  and  the 
mortgagor  agreed  to  pay  a  commission  of  5  per  cent,  on  the 
value  of  the  property  if  he  redeemed  it  before  sale,  it  was 
held  that  he  could  redeem  without  paying  the  commission. 
Broad  v.  Selfe,  11  W.  E.  1036. 

During  the  subsistence  of  the  Usury  Laws,  a  mortgagor 
was  entitled  to  bring  forward  parol  evidence  to  show  that 
a  less  amount  was  advanced  than  appeared  by  the  deed ; 
and  this  rule  still  holds  good.  Mainland  v.  Upjohn,  41  Ch.  D. 
126,  136. 

When  the  mortgagor  covenants  to  replace  on  a  speciiied 
day  an  amount  of  stock  lent  him  by  the  mortgagee,  and  the 
mortgage  is  allowed  to  continue  beyond  the  date  fixed,  the 
mortgagor  may  redeem  on  transferring  to  the  mortgagee 
the  original  amount  of  stock,  and  is  not  bound  to  pay  the 
amount  which  it  would  have  cost  him  to  replace  the  stock 
on  the  prescribed  day.     Blyth  v.  Carpenter,  2  Eq.  501. 

Where  a  debenture-holder,  whose  principal  is  made  payable 
at  a  distant  date,  becomes  entitled,  by  reason  of  the  winding-up 
of  the  company,  to  realize  his  security,  the  realization  must 
be  for  the  full  amount  of  the  principal,  as  though  the  debt 
was  then  due.  Eodson  v.  Tea  Co.,  14  Ch.  D.  859  ;  Wallace  v. 
Universal  Automatic  Machines  Co.,  [1894]  2  Ch.  547. 


Beduotion  ol 
interest  on 
punctual 
payment. 


2.  Inteeest. 

A  clause  in  the  mortgage  providing  that  interest  at  a  lower 
rate  than  the  rate  reserved  will  be  accepted  if  paid  within  a 
limited  time  after  interest  becomes  due,  is  valid,  and  must  be 
strictly  complied  with.     Davis  v.  Thomas,  1  R.  &  M.  506. 

The  mortgagor  is  entitled  to  the  benefit  of  such  a  clause 
whenever  interest  becomes  due,  although  on  a  previous  occa- 
sion he  neglected  to  avail  himself  of  it.  Stanhope  v.  Manners, 
2  Ed.  197 ;   Wayne  v.  Le^vis,  3  Eq.  R.  1021. 

Such  a  clause  ceases  to  apply  when  the  mortgagee  takes 
possession,  although  he  takes  possession  by  agreement  and 
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when  there  is  no  interest  in  arrear.  Stains  v.  Banks,  9  Jur. 
N.  S.  1049 ;  revd.  on  appl.,  see  16  Oh.  D.  55 ;  Union  Bank  of 
London  v.  Ingram,  16  Ch.  D.  53 ;  Gockhurn  v.  Edwards,  18  Ch. 
D.  449,  463 ;  Bright  v.  Gamphell,  41  Ch.  D.  388. 

A  clause  raising  the  rate  of  interest  in  default  of  punctual  Giauseraising 
payment  imposes  a  penalty,  and  equity  will  relieve  against  it.  default. 
Holies  V.  Wyse,  2  Vern.  289 ;  Strode  v.  Parker,  2  Vern.  316 ; 
Nicliolls  V.  Maynard,  8  Atk.  519 ;  Stanhojpe  v.  Manners,  2  Ed. 
197 ;   Wallingford  v.  Mutual  Society,  5  App.  Ca.  685,  702. 

But  a  stipulation  is  valid  which  makes  the  mortgaged  Proviso  for 
premises  a  security  for  fines  payable  to  a  building  society  (a),  commission. 
or  for  a  commission  of  1  per  cent,  per  month  on  the  instalment 
due  (b),  in  default  of  punctual  payment  of  instalments  of 
principal  and  interest  payable  under  the  mortgage,  (a)  Parker 
V.  Butcher,  3  Eq.  762 ;  (/;)  General  Gredit  Go.  v.  Glegg,  22  Ch 
D.  549. 

And  the  mortgagee  of  a  ship  may  lawfully  contract  for  a 
commission  of  2  per  cent,  on  any  cash  advance  remaining 
unpaid  for  four  months  or  less.     Benwell  Tower,  72  L.  T.  664. 

Where  a  mortgage  did  not  expressly  provide  for  interest  No  provision 
after  the  first  year,  a  covenant  by  the  mortgagor  not  to  transfer  after  first 
the  mortgaged  property  until  payment  in  full  of  principal  and  ^^'^^' 
interest  was  held  to  imply  a  contract  to  pay  interest  at  the 
prescribed  rate  until  repayment  of  the  principal     Mathura 
Das  V.  Baja  Narindar  Bahadur  Pal,  12  T.  L.  E.  609. 

Where  the  mortgage  contains  no  provision  for  interest,  No  provision 
interest  will  be  allowed  as  against  the  mortgagor  seeking 
redemption.  Bx  parte  Hirtzel,  3  De  G.  &  Jo.  464 ;  In  re  Kerr's 
Poliey,  8  Eq.  331.  See,  as  to  the  rate  of  interest,  and  as  to 
interest  being  payable  in  the  case  of  equitable  charges  on 
land,  p.  211  above. 

Where  the  mortgagee  contracts  to  re-convey  the  mortgaged 
property  on  payment  of  the  amount  lent,  he  cannot  claim 
interest  on  that  amount  in  a  suit  for  redemption.  Thompson 
V.  Drew,  20  B.  49.  The  agreement  to  re-convey  on  payment  of 
principal  is  in  effect  an  express  contract  that  interest  shall  not 
be  payable.     But  where  the  mortgage  recites  an  agreement  to 
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seom-e  the  money  with  interest,  interest  is  payable  although 
not  mentioned  in  the  proviso  for  redemption  or  the  covenant 
to  pay ;  Asliwell  v.  Staunton,  30  B.  52. 

Where  a  sale  is  set  aside  on  equitable  grounds  and  the 
property  sold  is  treated  merely  as  a  security  for  the  amount 
advanced,  interest  will  be  allowed  on  that  amount,  apparently 
at  5  per  cent.  Wood  v.  Abrey,  3  Madd.  417 ;  Douglas  v. 
Culverwell,  4  D.  F.  &  J.  20 ;  In  re  JJnsworth's  Trust,  2  Dr.  & 
Sm.  337 ;  Macleod  v.  Joms,  53  L.  J.  Ch.  534. 

The  question  as  to  the  rate  to  be  allowed  must  be  a  matter 
in  each  case  for  the  discretion  of  the  judge,  having  regard 
to  the  nature  of  the  security  and  the  fact  that  the  rate  is 
continually  falling. 

Where  a  mortgage  provides  for  the  payment  of  interest 
at  a  specified  rate  for  a  limited  time,  it  has  been  suggested 
that  the  mortgagor  might  not  be  allowed  to  redeem  except 
on  the  terms  of  paying  interest  at  the  specified  rate,  however 
high,  during  the  continuance  of  the  security.  In  re  Roherts, 
14  Ch.  D.  49,  52 ;  Mellersh  v.  Brown,  45  Ch.  D.  225,  230. 

It  is  conceived  that  no  distinction  ought  to  be  made 
between  the  rate  payable  in  such  a  case  in  an  action  on  the 
covenant  and  in  a  redemption  action.  If  there  is  no  implied 
contract  to  pay  interest  at  the  higher  rate  after  the  prescribed 
time,  there  can  be  no  equitable  ground  for  imposing  payment 
at  that  rate  as  a  condition  of  redeeming. 

Where  the  mortgagor,  under  an  agreement  dated  the  24th 
of  March,  1876,  agreed  to  repay  the  loan  with  interest  at  5 
per  cent,  per  month  on  the  24th  of  April,  1876,  and  charged 
a  reversionary  interest  with  payment  of  the  loan  and  interest 
at  the  rate  aforesaid,  and  also  agreed  to  execute  a  legal 
mortgage,  interest  was  only  allowed  at  5  per  cent,  per  annum 
after  the  24th  of  April,  1876.  WalUnr/ton  v.  Cook,  47  L.  J.  Ch. 
508. 

Under  the  old  law,  founded  on  the  Usury  Acts,  a  mortgagee 
could  not,  in  the  original  contract  of  mortgage,  stipulate  for 
compound  interest ;  but,  when  interest  was  due,  a  fresh  agree- 
ment could  be  made  turning  it  into  principal.     Ossuhton  v. 
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Yarmouth,  2  Salk.  449;  Brown  v.  Barhham,  1  P.  W.  653; 
Thornliill  v.  Evans,  2  Atk.  331 ;  Bosanquett  v.  Bashivood,  Ca.  t. 
Talb.  38 ;  Ex  parte  Bevan,  9  Ves.  223 ;  Chambers  v.  Goldivin, 
9  Ves.  254,  271 ;  Mainland  v.  Upjohn,  41  Cb.  D.  126,  136. 

This  had  no  application  to  mercantile  transactions.     In  except  in 
mercantile  transactions,  compound   interest  could  be  given,  transactions, 
either  expressly  or  by  contract   implied  from  the  usage  of 
trade.     More/an  v.  Mather,  2  Ves.  J.  15. 

Therefore,  a  mortgage  of  land  made  to  a  banker  to  secure 
the  floating  balance  of  a  customer's  account  was  allowed  to 
stand  as  a  security  for  a  balance  composed  partly  of  interest 
upon  interest.  Clancarty  v.  Latouehe,  1  Ba.  &  Be.  420 ;  Rufford 
V.  Bishop,  5  Euss.  346 ;  see  Thomas  v.  Cooper,  18  Jur.  588. 

Now,  compound   interest   may  be  stipulated   for  by  the  Compound 
mortgage  deed.     Clarhson  v.  Henderson,  14  Ch.  D.  348.  now  be  stipu- 

The   question,    therefore,    whether   compound    interest   is  ^'^      ^°'^' 
payable  is  a  question  of  construction. 

In  the   absence  of  contract,  express   or   implied,  simple  but  is  not 
interest  only  can  be  charged  on  a  mortgage  account.     Daniell  ''^P^'^''' 
V.  Sinclair,  6  App.  Ca.  181. 

Compound  interest  is  incidental  to  the  relation  between  except  in 
banker  and  customer.  to°bafifers. 

1.  Therefore,  where  a  mortgage  is  given  to  secure  the 
fluctuating  balance  of  a  banking  account,  the  banker  is 
entitled  to  charge  compound  interest,  with  yearly  or  even 
half-yearly  rests.  Clancarty  v.  Latouehe,  1  Ba.  &  Be.  420 ; 
Bufford  V.  Bishop,  5  Russ.  346 ;  Crosskill  v.  Bower,  32  B.  86 ; 
National  Bank  of  Australasia  v.  United  Hand-in-Hand  Co.,  4 
App.  Ca.  391,  409. 

The  right  of  a  banker  to  charge  compound  interest  only 
exists  so  long  as  the  relation  of  banker  and  customer  exists. 
Therefore,  after  the  customer's  death  or  insolvency,  the  banker 
is  only  entitled  to  charge  simple  interest  upon  the  amount 
then  due.  Fergusson  v.  Fijffe,  8  CI.  &  F.  121 ;  CrossMll  v. 
Bovver,  32  B.  86  ;  Williamson  v.  Williamson,  7  Eq.  542  ;  Barfield 
V.  Loughborough,  8  Ch.  1,  7. 

2.  Where  a  mortgage  is  given  by  a  customer  to  a  banker 
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for  a  fixed  sum  and  not  for  a  general  balance,  at  a  fixed  or 
specified  rate  of  interest,  the  banker  cannot  include  that  sum 
in  the  banking  account  so  as  to  charge  compound  interest 
upon  it.  Mosse  v.  Salt,  32  B.  269 ;  London  Chartered  Bank  of 
Australia  v.  Wh-ite,  4  App.  Ca.  413,  424;  Stevart  v.  Steivart, 
27  L.  E.  Ir.  351. 

A  proper  tender  stops  the  running  of  interest  on  the  mort- 
gage debt  if  the  mortgagor  keeps  the  money  ready  to  pay  over 
to  the  mortgagee.  Gyles  v.  Hall,  2  P.  W.  377  ;  Cliff  v.  Wads- 
worth,  2  Y.  &  C.  C.  598 ;  Kinnaird  v.  TroUope,  42  Ch.  D.  (ilO ; 
Baiil:  of  New  South  Wales  v.  O'Connor,  14  App.  Ca.  273,  284. 

As  to  tender,  see  p.  622. 

It  is  doubtful  whether  Order  XXII.  r.  3,  imposes  on  a 
defendant  in  a  foreclosure  action  who  relies  on  a  tender  the 
obligation  of  payment  into  Court.  See  Kinnaird  t.  TroUope, 
42  Ch.  D.  610,  618. 

A  mortgagee  in  possession  cannot,  under  a  clause  for 
capitalization  of  interest  in  arrear  for  21  days,  claim  to 
capitalize  interest  if  there  is  in  his  hands  (after  deducting  all 
proper  outgoings)  rent  sufBcient  to  pay  the  interest ;  Wrigley 
V.  Gill,  [1906]  1  Ch.  165. 

A  mortgagee  is  not  entitled  to  interest  on  interest  in  arrear 
paid  by  him  on  taking  a  transfer  of  the  mortgage.  Gottrell  v. 
Finney,  9  Ch.  541,  But  if  the  owner  of  the  equity  of  redemp- 
tion joins,  the  interest  in  arrear  may  with  his  consent  be 
capitalized ;  Arpiew  v.  Kin<j,  [1902]  1  I.  R.  471. 

Where  there  are  successive  mortgages,  and  a  decree  is  made 
for  the  foreclosure  of  the  subsequent  mortgagees  and  the 
mortgagor,  which  directs  the  compiitation  of  subsequent 
interest  upon  the  amount  found  due  to  the  prior  incumbrancer, 
interest  must  be  calculated  upon  the  total  amount  certified 
as  due,  and  not  merely  on  so  much  as  consists  of  principal, 
or  principal  and  costs.  Bicl-limii  v.  Cross,  2  Ves.  S.  471 ; 
Perlyns  v.  Baynton,  1  B.  C.  C.  574;  Elton  v.  Curteis,  19 
Ch.  T>.  49. 
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3.  Costs,  Charges,  and  Expenses. 

The  mortgagee  is  entitled  to  all  that  his  contract  or  the 
legal  or  equitable  consequences  of  it  entitle  him  to  receive, 
and  all  the  costs  properly  incurred  in  ascertaining  or  defending 
such  rights  whether  at  law  or  in  equity.  Detillin  v.  Gale,  7 
Ves.  583;  Dryden  v.  Frost,  3  My.  &  Cr.  670;  Cotterell  r. 
Stratton,  9  Ch.  514;  National  Provinoial  Bank  of  England 
V.  Games,  31  Ch.  D.  582. 

The   mortgagee's   right   to   add   his   proper   charges   and  Costs,  charges 

.        .  f  1     ^  •  ■     ^  ^^<J  expenses 

expenses  to  his  security  is  not  founded  on  an  implied  contract  do  not  con- 
by  the  mortgagor  to  pay  them,  and  they  do  not  constitute  a  ^*^*^*®    ^    • 
debt  of  the  mortgagor  in  respect  of  which  an  action  can  be 
brought.     Ex  parte  Fewings,  25  Ch.  D.  338,  352. 

Charges  and  expenses  of  a  mortgagee  which  he  would  be 
entitled  to  add  to  his  security  in  a  redemption  action  do  not 
give  him  any  right  against  the  mortgagor  inconsistent  with 
the  terms  of  the  mortgage  deed.  Thus,  if  he  has  agreed  not 
to  enforce  his  security  for  a  specified  time,  he  cannot  enforce 
any  lien  for  salvage  payments  before  the  expiration  of  that 
time.  Burrowes  v.  Molloy,  2  J.  &  Lat.  521,  528 ;  Hayivood  v. 
Gregg,  24  W.  E.  157 ;  see  also  p.  416,  below. 

The  right  of  the  mortgagee  to  add  his  charges  and  expenses  Oog^g  ^f 
to  his  security  extends  to  the  costs  of  proceedings  between  proceedings 

^  J.  o  between 

mortgagee    and    mortgagor.      National    Provincial   Bank    of  mortgagee 
England  v.  Games,  31  Ch.  D.  582.  gagor. 

Costs  incurred  by  the  mortgagee  before  the  completion  of  Costs  of 
the  contract,  e.g.  the  costs  of  negotiating  the  loan  and  pre-  the^mortgage. 
paring  the  mortgage  deed,  cannot  be  added  by  the  mortgagee 
to  his  security,  although,  when  the  contract  is  completed,  they 
constitute   a   debt   from  mortgagor  to  mortgagee;    Wales  y. 
Garr,  [1902]  1  Ch.  860. 

It  would  appear  that  the  mortgagee's  fees  to  counsel  for  Counsel's 
settling  the  mortgage  are  strictly  mortgagee's  costs.    Nieholson  ®'^^' 
v.  Jeyes,  22  L.  J.  Ch.  833. 

A  fee  paid  to  an  auctioneer  mortgagee  by  his  co-mortgagee  Valuation 
for  a  valuation  of  the  property  before  the  mortgage  cannot  be  °*  P™P'''^*y- 
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charged   against,  the  mortgagor.     Field  v.  Hopkins,  4:4:   Ch. 
D.  524. 

Where  the  mortgagee  was  a  solicitor  and  himself  prepared 
the  mortgage  deed,  it  was  held  that  the  costs  of  preparing  it 
could  not  be  added  to  the  security,  the  mortgagee  being  under 
no  liability  to  pay  them.  Gregg  v.  Slater,  22  B.  314;  25  L.  J. 
Ch.  440. 

A  solicitor  mortgagee  is  now,  under  sect.  2  of  the  Mortgagees 
Legal  Costs  Act,  1895,  entitled  to  recover  from  the  mortgagor 
the  costs  of  preparing  the  mortgage.     See  p.  205. 

It  is  clear  that  when  the  relation  of  mortgagor  and  mort- 
gagee has  once  been  constituted,  the  mortgagee  is  allowed  the 
costs  of  perfecting  his  security. 

Where  copyholds  were  mortgaged  by  deposit  of  copies  of 
court  roll,  with  a  memorandum  by  which  the  mortgagor 
engaged  to  make  a  formal  surrender  when  required,  it  was 
held  that  the  mortgagor  must  bear  the  expenses  of  the 
surrender.  Prijce  v.  Bury,  (on  appl.)  28  L.  J.  Ch.  678;  18 
Jur.  967 ;  see  Lane  v.  King,  Seton,  1958  n. 

The  mortgagee  of  a  fund  in  Court  is  allowed  the  expense  of 
obtaining  a  stop  order  on  the  fund  when  he  is  empowered  by 
the  mortgage  deed  to  apply  to  the  Court  for  that  purpose. 
Waddilove  v.  Taylor,  6  Ha.  307. 

An  equitable  mortgagee  under  a  mortgage  containing  an 
agreement  to  execute  a  legal  mortgage  of  all  the  mortgagor's 
estate  and  interest  in  the  mortgaged  premises  is  entitled  to 
the  costs  of  preparing  the  legal  mortgage  and  of  correspondence 
with  the  mortgagor  as  to  granting  it,  but  not  to  the  costs  of 
investigating  the  mortgagor's  title.  National  Provincial  Banh 
of  England  v.  Games,  31  Ch.  D.  582. 

Any  compensation  or  consideration  money  or  expenses  paid 
by  a  mortgagee  under  the  Copyhold  Act,  1894  (57  &  58  Vict, 
c.  46),  in  respect  of  an  enfranchisement  of,  or  redemption  of  a 
rent-charge  on,  the  mortgaged  property  shall,  by  sect.  39  of 
that  Act,  be  added  to  his  mortgage. 

A  mortgagee  can  add  to  his  charge  any  moneys  paid  by 
him  to  preserve  the  proj^erty,  e.g.  rent,  renewal  fines,  premiums 
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on  life  policies.     Lacon  y.  M<'rf./iis,  3  Atk.  1,  4;  Hamilton  \. 

Benny,  1  Ba.  &  Be.  199,  202 ;  Bishop  v.  Mcmtell,  Seton,  1958  n. ; 

In  re  Leslie,  23  Ch.  D.  552,  560. 

As  to  the  right  to  add  premiums  on  life  policies,  where  the 

mortgagees  are  also  the  insurers,  see  Grey  v.  Ellison,  2  Jur. 

N.  S.  511 ;  Fitzwilliam  v.  Price,  4  Jur.  N.  S.  889. 

The  Conveyancing  Act,  1881,  sect.  19,  empowers  a  mort-  ^"e 

insurance 
gagee,  where  the  mortgage  is  made  by  deed  after  the  31st  of  premiums. 

December,  1881,  at  any  time  after  the  date  of  the  mortgage 

deed,  to  insure  and  keep  insured  against  loss  or  damage  by 

fire  any  building,  or  any  effects  or  property  of  an  insurable 

nature,  whether  affixed  to  the  freehold  or  not,  being  or  forming 

part  of  the  mortgaged  property.     The  premiums  are  made  a 

charge  on  the  mortgaged  property,  with  the  same  priority,  and 

with  interest  at  the  same  rate,  as  the  mortgage  money. 

This  power  may  be  varied,  extended,  or  negatived  by  the 
mortgage  deed  [sect.  18,  (2),  (3)]. 

The  amount  of  the  insurance  must  not  exceed  the  amount 
specified  in  the  mortgage  deed,  or,  if  no  amount  is  specified, 
two-thirds  of  the  amount  required  to  restore  the  property 
[sect.  23,  (1)].  An  insurance  may  not  be  effected,  (1)  where 
the  mortgage  deed  declares  that  none  is  required,  (2)  where 
the  mortgagor  insures  in  accordance  with  the  mortgage  deed, 
or  (3)  where  he  insures  to  the  amount  in  which  the  mortgagee 
is  authorized  to  insure  [sect.  23,  (2)]. 

Where  a  mortgagee  is  not  entitled  by  contract  to  insure  the 
premises  against  fire  at  the  mortgagor's  expense,  or  to  require 
the  mortgagor  to  insure  them,  he  cannot  add  to  his  security 
the  premiums  on  policies  effected  by  him.  Bohson  v.  Land,  8 
Ha.  216 ;  S.  C.  4  De  G.  &  Sm.  575 ;  Bellamy  v.  Briohenden,  2 
J.  &  H.  137  ;  see,  however,  Scholefield  v.  Loclnvood,  9  Jur.  N.  S. 
738. 

Where  a  mortgagor  has  covenanted  to  insure  against  fire, 
but  neglected  to  do  so,  the  mortgagee  cannot,  as  against  a 
puisne  mortgagee,  himself  insure  the  mortgaged  premises  and 
add  the  premiums  to  his  security.  Brooke  v.  Stone,  34i  L.  J. 
Ch.  251. 
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A  mortgagee  in  possession  is  in  general  entitled  to  charge 
the  salary  of  a  bailiff  employed  in  managing  the  property,  or 
the  commission  of  an  agent  employed  in  collecting  the  rents. 
Boniihon  v.  Hoohmore,  1  Vern.  316 ;  Godfrey  v.  Watson,  3  Atk. 
517  ;  Davis  v.  Bendy,  3  Madd.  170  ;  Leith  v.  Irvine,  1  My.  & 
K.  277,  296  ;  Union  Bank  of  London  v.  Ingram,  16  Oh.  D.  53  ; 
In  re  Wallis,  25  Q.  B.  D.  176,  182. 

As  against  profits,  all  expenditure  must  be  allowed  which 
was  incidental  and  necessary  for  the  purpose  of  obtaining 
them,  but  it  can  only  be  charged,  as  a  rule,  against  the  profits 
which  it  has  produced.     Bompas  v.  King,  33  Ch.  D.  279,  288. 

Thus,  the  loss  on  opening  and  working  a  mine,  which  the 
mortgagee  has  properly  opened,  cannot  be  charged  against 
the  inheritance.  Hughes  v.  Williams,  12  Ves.  493  ;  Millett  v. 
Bavey,  31  B.  470. 

The  mortgagee  is  entitled  to  a  charge  for  necessary  repairs 
under  the  head  of  just  allowances.  Sandon  v.  Hooper,  6  B. 
246  ;  Tipton  Green  Colliery  Go.  v.  Tipton  Moat  Golliery  Co.,  7 
Ch.  D.  192. 

Where  a  receiver  appointed  by  the  first  mortgagee  exe- 
cuted repairs  not  authorized  in  writing  by  the  first  mortgagee 
the  cost  was  not  allowed  as  against  the  second  mortgagee ; 
White  V.  Metcalfe,  [1903]  2  Ch.  567. 

A  mortgagee  is  entitled  to  a  charge  on  the  property  for 
reasonable  expenditure  which  results  in  permanently  im- 
proving it.  Sandon  v.  Hooper,  6  B.  246 ;  14  L.  J.  Ch.  120 ; 
HipUns  V.  Amery,  2  Giff.  292 ;  6  Jur.  N.  S.  1047 ;  8hepard  v. 
Jones,  21  Ch.  D.  469. 

Where  the  improvement  is  reasonable  and  produces  a 
benefit,  it  is  immaterial  that  na  notice  of  it  was  given  to 
the  mortgagor.  Where  the  mortgagee  gives  the  mortgagor 
notice  of  proposed  expenditure,  and  the  mortgagor  either 
expressly  agrees  to  or  acquiesces  in  it,  the  mortgagee  is  not 
obliged  to  show  that  the  expenditure  was  reasonable.  Shepard 
V.  Jones,  21  Ch.  D.  469.  See  Trimleston  v.  Hamill,  1  Ba.  & 
Be.  377,  385 ;  FoivM  v.  Trotter,  1  Dr.  &  Sm.  388 ;  7  Jur.  N.  S. 
206. 
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AVhere  a  purchase  from  a  mortgagee  is  set  aside,  the  mort- 
gagor will  not  be  allowed  to  recover  the  property  without 
allowing  for  sums  expended  by  the  purchaser  in  lasting  im- 
provements— at  any  rate,  if  the  mortgagor  has  acquiesced  in 
them.  Davey  v.  Durrani  1  De  Gr.  &  Jo.  535,  554 ;  see  also 
Spurgeon  v.  Collier,  8  Ed.  55,  63. 

A  mortgagee  is  allowed  interest  at  the  rate  prescribed  in  interest  on 
the  mortgage,  if  not  exceeding  the  current  rate,  upon  all  ° 
charges  and  expenses,  such  as  lasting  improvements  (a),  ex- 
penditure in  working  mines  (h),  premiums  on  life  policies  (c), 
which  he  is  entitled  to  add  to  his  security,  (a)  Quarrell  v. 
Bechford,  1  Madd.  269,  281;  Townhy  v.  Moore,  Seton,  1957; 
Glencross  v.  Pulman,  Seton,  1959  ;  Stephennon  v.  Green,  Seton, 
2081  ih)  Norton  v.  Goober,  25  L.  J.  Ch.  121.  (c)  Bellamy  v. 
Brickenden,  2  J.  &  H.  137. 

On   the    question   whether  he   is    entitled  to   interest  on 
necessary  repairs,  see  Seton,  1978. 

Where  a  mortgagee  assigns  his  mortgage  without  the  con-  Costs  o£ 
currence  of   the   mortgagor,  and  without    calling  on  him  to 
redeem,  the  costs  of  the  transfer  cannot  be  added  to  the  mort- 
gage debt.     In  re  Eadcliffe,  22  B.  201. 

4.  Costs  of  Litigation. 

1.  The  mortgagee  is  entitled  to  the  costs  of  an  ejectment  Costs  of  eject- 
brought  to  recover  the  mortgaged  premises,  whether  from  the  ' 
mortgagor  or  from  a  stranger  (a),  and  of  seizing  and  holding  a 
ship  of  which  he  has  rightly  taken  possession  (h).  (a)  Millar 
V.  Major,  1  Coop.  t.  Cott.  550  ;  HorlocJc  v.  Smith,  1  Coll.  298  ; 
Sandon  v.  Hooper,  6  B.  246.  (b)  Samuel  v.  Jones,  7  L.  T,  760  ; 
WilJces  V.  Saunion,  7  Ch  D,  188. 

The  mortgagee  is  entitled  to  his  costs  of  defending  his  Costs  o£ 

°   ^  ^  °  defending 

mortgage  at  law      Bamsden  v.  Lanrjley,  Veru.  536.  mortgagee's 

The  distinction  taken  in  Barker  v.  Wathins  (Joh.  133) 
between  costs  of  defending  the  title  for  the  benefit  of  all 
parties  interested  in  the  equity  of  redemption  and  costs  of 
defending   the   mortgage   title —the   latter  of  which,  it  was 
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stated,  the  mortgagee  could  not  add  to  his  security — does  not 
appear  consistent  with  principle. 

An  equitable  mortgagee  was  not  allowed  the  costs  of  an 
unsuccessful  defence  of  an  action  at  law  for  recovery  of  the 
mortgaged  premises.     Dryden  v.  Frost,  3  My.  &  Cr.  670. 

A  mortgagee  of  chattels  from  a  person  who  represents 
himself  as  the  true  owner  is  entitled,  as  against  his  mort- 
gagor, to  the  costs  of  unsuccessfully  defending  an  action  for 
damages  brought  by  the  true  owner,  but  not  to  the  costs  of  an 
appeal.     Ex  parte  Carr,  11  Oh.  D.  62. 

Where  the  mortgagee  has  properly  instituted  an  action 
against  a  stranger,  and  has  been  given  party  and  party  costs, 
he  will  be  entitled  to  have  the  difference  between  party  and 
party  costs  and  solicitor  and  client  costs  allowed  as  charges 
and  expenses.     In  re  Love,  29  Ch.  D.  348. 

The  mortgagee  is  entitled  to  the  costs  of  an  abortive  sale, 
or  ive  sa  e.  gy^^^^^  ^^  HawUngs,  3  Ex.  407. 

But  a  mortgagee  was  not  allowed  the  costs  of  an  unsuc- 
cessful suit  for  specific  performance  of  a  contract  to  purchase 
the  mortgaged  property.  Peers  v.  Geeley,  15  B.  209  ;  Burke 
V.  O'Connor,  4  Ir.  418. 

A  person  having  a  lien  on  a  ship  belonging  to  a  company 
which  was  being  wound  up  was  held  entitled  to  the  costs  of 
an  application  in  the  winding-up  for  leave  to  take  proceed- 
ings in  Admiralty.     In  re  Bio  Grande  Do  Sul  Steamship  Co., 

5  Ch.  D.  282. 
2.  The  costs  of  proceedings,  whether  by  action  or  otherwise, 

to  recover  the  mortgage  debt  or  any  part  of  it,  and  whether 
from  the  mortgagor  or  from  a  surety,  may  be  added  to  the 
security.  Ellison  v.  Wright,  3  Euss.  458 ;  Aberdeen  v.  Chitty, 
3  Y.  &  C.  382;  National  Provincial  Bank  of  England  v.  Games, 
31  Ch.  D.  582  (overruling  Lewis  v.  John,  9  Sim.  366 ;  and 
Merriman  v.  Bonney,  12  W.  R.  461).     See,  too,  Sachs  v.  Asliby 

6  Co.,  88  L.  T.  393. 
Thus,  costs  of  a  fruitless  action  against  a  surety,  and  costs 

of  correspondence  with  a  surety  who  has  given  a  promissory 
note  for  part  of  the   debt,    may  be   added  to  the  security. 
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Naticmal  Provincial  Banh  of  England  v.  Garner,  31  Cli.  D. 
582. 

A  mort2;ae'or  may  appeal  from  an  order  in  the  redemption  Appeal  from 

b_&  J       fr  -.        ,  ,  ^    .       order  allow- 

action  allowing  the  mortgagee  his  charges  and  expenses  m-  ing  charges 
curred  in  other  proceedings.     In  re  Cliennell,  8  Ch.  D.  492 /"^ ^-^P<=°^<^'^- 
In  re  Beddoe,  [1893]  1  Ch.  547,  555. 

An  incumbrancer  is  always  entitled  to  add  to  his  security  Mortgagee's 

1  •    1     1        •  '    ''osts  as 

the  costs  of  proceedings  to  which  he  is  properly  made  party  against 
in  respect  of  his  incumbrance.     In  determining  how  far  he  '^  '^™S'^'^^- 
can  recover  his  costs  from  other  parties  to  the  proceedings, 
the  following  rules  apply  : — 

1.  Ill  an  administration  action,  where  some  of  the  residuary  Administra- 

.  ,  .      ,     .  tion  action. 

legatees  have  incumbered  their  sbares,  one  set  01  costs  only 
is  allowed  out  of  the  estate  in  respect  of  each  incumbered 
share,  namely,  the  costs  which  the  legatee  would  have  got  if 
he  had  not  incumbered  his  share.  These  costs  are  paid  over 
to  the  incumbrancer.  Any  surplus  after  paying  the  incum- 
brancer's costs  goes  to  the  legatee.  If  there  is  a  deiiciency, 
the  incumbrancer  is  entitled  to  be  paid  the  residue  of  his  costs 
out  of  the  incumbered  share.  Greedy  v.  Lavender,  11  B. 
417. 

2.  The  same  rule  was  adopted  with  regard  to  costs  in  a  Partition 

-I        r^  A  action. 

partition  action  in  Catton  v.  Banhs,  [1893]  2  Ch.  221 ;  Ancell 
V.  Rolfe,  W.  N.  (1896)  9,  and  In  re  Vase,  84  L.  T.  761,  not 
following  Belcher  v.  Williams  (45  Ch.  D.  510),  in  which  the 
costs  of  incumbrancers  were  paid  out  of  the  estate. 

3.  On  a  petition,  to  which  incumbrancers  are  parties,  for  Proceedings 

■■-  ^  under  Lands 

payment  out  of  court  either  to  them  or  to  the  mortgagor  («),  Glauses  Act. 
or  for  re-investment  in  land  (&),  of  the  purchase  money  of 
land  taken  compulsorily  by  a  corporation  under  the  Lands 
Clauses  Consolidation  Act,  1845,  the  incumbrancers  are  entitled 
to  be  paid  by  the  corporation  two  guineas  in  respect  of  their 
costs  of  appearance,  and  add  the  rest  of  their  costs  to  their 
security,  (a)  In  re  Halstead  United  Charities,  20  Eq.  48 ;  Ex 
parte  Jones,  14  Ch.  D.  624.  (fe)  In  re  Gore  Langton's  Estates, 
10  Ch.  328. 

This  rule  extends  to  incumbrancers  under  mortgages  created 
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after  the  compulsory  talking.      In  re  Broosliooft' s   Settlement, 

42  Ch.  D.  250 ;  In  re  Olives  Estate,  44  Ch.  D.  316. 

Where  the  amount  due  under  the  mortgage  is  in  dispute, 

the  corporation  must  pay  the  costs  of  taking  the  account.     In 

re  Bareham,  17  Ch.  D.  329. 
Proceedings  4.  On  a  sale  by  a  tenant  for  life  under  the  Settled  Land 

LanTAct'  '^    "^'^^'  ^^^  costs  of  obtaining  the  concurrence  of  mortgagees  of 

the  life  estate  ought  not,  as  a  general  rule,  to  be  allowed  out 

uf  capital.     Cardigan  v.  Gurzon-Eoive,  40  Oh.  D.  338 ;  41  Ch. 

D.  375  ;  In  re  Sir  Bohert  Peel's  Settled  Estates,  [1910]  1  Ch. 

389. 


Costs  on 
County 
Court  scale. 


5.  Costs  of  Eedemption  or  Foeeclosuee  Action. 

A  mortgagee  is  entitled,  as  part  of  his  right  of  indemnity, 
to  his  general  costs  of  suit,  as  between  solicitor  and  client,  in 
an  action  for  foreclosure  or  redemption.  Dunstan  v.  Patter- 
son, 2  Ph.  341 ;  Gotterell  v.  Stratton,  8  Ch.  295,  302 ;  Johnstone 
V.  C'o.t:,  19  Ch.  D.  17 ;  In  re  Love,  29  Oh.  D.  348 ;  BanTc  of 
New  South  Wales  v.  O'Connor,  14  App.  Ca.  273,  278 ;  WicJcen- 
den  V.  Bay  son,  25  L.  J.  Ch.  641 ;  Li  re  Neiv  Zealand  Mid.  By. 
Co.,  [1901]  2  Ch.  357. 

A  mortgagee,  who  brings  an  action  in  the  High  Court  to 
foreclose  a  mortgage  to  secure  50^.  and  interest,  is  entitled  to 
his  costs  of  the  action,  and  not  merely  to  such  costs  as  he 
would  have  had  if  he  had  brought  his  action  in  the  County 
Court.     Brown  v.  Bye,  17  Eq.  343. 

But  in  an  action  to  foreclose  a  mortgage  for  65Z.,  where 
both  plaintiff  and  defendant  lived  at  the  same  place,  costs 
were  only  allowed  on  the  County  Court  scale.  Crozier  v. 
Domett,  31  Oh  D.  67. 

Where  the  security  is  insufScient,  a  mortgagor  or  puisne 
mentTf  c^sts  mortgagee  who  raises  an  untenable  defence  to  an  action  for 
bymortgagor.  foreclosure  will  be  ordered  to  pay  the  costs  personally  so  far 
as  increased  by  his  defence.  Sharpies  v.  Adams,  1  N.  R.  460 ; 
Guardian  Assurance  Co.  v.  Avonmore,  I.  R.  7  Eq.  496 ;  Liver- 
pool Marine  Credit  Co.  v.  Wilson,  7  Ch.  507,  512. 


Order  for 
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An  equitable  mortgagee,  whether  by  mere  deposit  of  deeds  Costs  of 
or  otherwise,  is  entitled  to  add  to  his  security  the  costs  of  an  gaie°"  °'^ 
action  for  sale.     Ex  parte  Barclay,  5  D.  M.  &  G-.  403,  417 ; 
Wa/rd  V.  Wade,  4  Drew,  602. 

The  remuneration  of  trustees  for  debenture-holders  is,  in 
the  absence  of  express  provision,  postponed  to  the  claims  of 
the  debenture-holders.     In  re  Accles,  Limited,  51  W.  E.  57. 

Where  one  debenture-holder  is  substituted  for  another  as  Costs  of 
plaintiff  in  the  course  of  a  debenture-holder's  action,  the  costs  tfye  plEdntia. 
of  both  are  payable  pari  passu.     Batten  t.  Wedgwood  Goal  & 
Iron  Go.,  28  Ch.  D.  317. 

Where  a  mortgagee  appeals  from  the  decision  of  a  Court  Costs  of 
below,  and  the  decision  is  reversed,  he  may  add  the  costs  of 
the  appeal  to  his  security.     Addison  v.  Gox,  8  Ch.  76. 

W^here  a  mortgagor  brings  an  action  to  redeem  two  estates, 
but  is  held  entitled  to  redeem  one  only,  the  mortgagee  may 
add  to  his  security  on  the  redeemable  estate  the  costs  of  the 
action  as  to  both  properties.     Batchelor  v.  Middleton,  6  Ha.  86. 

The  costs  of  an-  action  to  foreclose  two  mortgages  of  two  Apportion- 
distinct  estates,  where  the  mortgages  are  not  liable  to  be  con- 
solidated, must  be  apportioned  rateably  between  the  two  estates. 
Be  Gaux  v.  Shipper,  31  Ch.  D.  635,  overruling  Glapham  v. 
Andreics,  27  Oh.  D.  679. 

Costs  of  the  action  for  redemption  or  foreclosure  do  not  interest 
carry  interest,  unless  they  are  directed  to  be  added  to  the 
security.  The  Judgments  Act,  1838  (1  &  2  Vict.  c.  110),  sects. 
17, 18,  only  gives  interest  on  costs  which  one  party  is  directed 
to  pay  to  another,  and  not  on  costs  directed  to  be  paid  out 
of  an  estate.  A.-G.  v.  NetJiercote,  11  Sim.  529 ;  Eardley  v. 
Knight,  41  Ch.  D.  537. 

Where  a  judgment  directs  costs  to  be  added  to  the  security, 
they  carry  interest  at  4  per  cent,  from  the  date  of  the  taxing- 
master's  certificate.  Lippard  v.  BioJcetts,  14  Eq.  291 ;  Eardley 
V.  Knight,  41  Ch.  D.  537. 

Costs  of  the  foreclosure  or  redemption  action  to  which  the  Costs  of 
mortgagee  is  entitled  include  the  costs  of  all  persons  claiming  cfataiin°- 

under  him  and  made  necessary  parties  by  his  act,  e.n.  the  under 

•'     '^  •'  •'  mortgagee. 
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trustees  of  a  settlement  made  by  him  or  sub-mortgagees 
under  him.  Wetherell  v.  Collins,  2  Madd.  255;  Bartle  t. 
Wilkin,  8  Sim.  238 ;  Smith  v.  Chichester,  2  D.  &  War.  393, 
402. 

Costs  of  assignment  by  a  second  mortgagee  to  the  first 
mortgagee,  after  the  institution  of  a  foreclosure  action  by  the 
first  mortgagee,  may  be  added  to  the  security.  Coles  v.  Forrest, 
10  B.  552. 

But  where  a  mortgagee  has  assigned  his  interest  after  a 
decree  for  accounts  in  a  redemption  action,  or  after  the  institu- 
tion of  a  foreclosure  action,  the  extra  costs  occasioned  by  such 
assignments  will  not  be  charged  on  the  mortgaged  estate. 
Barry  v.  Wrey,  3  Euss.  465 ;  Coles  v.  Forrest,  10  B.  552. 

Costs  of  A  mortgagee  is  allowed  the  costs  of  procuring  administra- 

gettmgneces-    .  v      x        j       xi,  x  -        -ii 

sary  parties,    tion  to  an  annuitant  under  the  mortgagor  s  will  as  a  necessary 

party  to  the  foreclosure,  the  annuity  being  in  arrear  at  the 
annuitant's  death.     Sunt  v.  Fownes,  9  Ves.  70. 

In  Ward  v.  Barton  (11  Sim.  534)  the  ground  on  which  the 
mortgagee  was  not  allowed  the  costs  of  taking  out  administra- 
tion to  the  mortgagor  was,  that  the  costs,  having  been  incurred 
before  the  institution  of  the  suit,  were  not  costs  of  the  action, 
and  that  therefore  a  special  case  ought  to  have  been  made  out 
for  them. 
Mortgagee's  The  mortgagee's  right  to  costs  cannot  be  affected  by  the 

costs  o"ali  °'  ^^^^  °^  ^^^  mortgagor.  He  is  entitled  to  his  costs  out  of  the 
claimants  mortgaged  property  or  the  proceeds  of  sale  in  priority  to 
mortgagor,     the  costs  of  all  persons  claiming  under  the  mortgagor. 

Thus,  he  is  entitled  to  his  costs  in  priority  to  the  provisional 
assignee  of  the  mortgagor  under  the  Insolvent  Debtors'  Act, 
although  the  assignee  is  without  assets  of  the  insolvent  (a),  or 
to  the  infant  heir  of  the  mortgagor  (b).  (a)  Bunter  v.  Pugh, 
1  Ha.  307  n. ;  Ap;plehy  v.  DuJce,  1  Ha.  303 ;  1  Ph.  272 ;  Clarke 
v.  Wilmot,  1  Ph.  276  (overruling  Peake  v.  Gillon,  2  E.  &  M. 
354 ;  Woodward  v.  Haddon,  4  Sim.  606  ;  Weaving  v.  Count,  6 
Sim.  439 ;  Bostvell  v.  Tucker,  1  B.  493).  (b)  Wade  v.  Ward,  4 
Drew.  602. 

As  to  costs  of  debenture-holders  and  trustees  for  debenture- 
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holders,  see  In  re  Queen's  Hotel  Co.,  Cardiff,  [1900]  1  Ch.  792 ; 
In  re  New  Zealand  Midland  Ry.  Co.,  [1901]  2  Ch.  357  ;  Mortgage 
Insurance  Corp.  v.  Canadian  Agricultural,  &c..  Limited,  [1901] 
2  Ch.  377 ;  Re  Clayton  Engineering,  &c.,  Co.,  90  L.  T. 
283. 

Commissioners  under  the  Commissioners'  Clauses  Act,  1847,  '^°^*?  °^g'J°™' 
who  are  mortgagors,  are  entitled,  by  virtue  of  sect.  60  of  that  under  Oom- 
Act,  to  be  paid  their  costs  out  of  the  mortgaged  property  in  ciaus°enot, 
priority  to  the  claims  of  the  mortgagees.     Batten,  Proffitt  &  '^^^'^■ 
Scott  V.  Dartmouth  Harlow  Commissioners,  45  Ch.  D.  612. 

The  general  rule,  where  there  are  successive  mortgagees,  is  ^"j,"Jj.\*J 

that  the  costs  of  each  mortgagee  of  the  redemption  action  are 

payable  in  the  same  priority  as  his  principal  and  interest. 

This  rule  applies  where  there  is  a  dispute  as  to  priorities. 

Barnes  v.  Racster,  1  Y.  &  C.  C.  401 ;    Wright  v.  Kirhy,  23  B. 

463 ;  Johnstone  v.  Cox,  19  Ch.  D.  17 ;  Harphani  v.  Shachloeh, 

19   Ch.  D.   207,  215;   Pollock  v.  Lands  Imp-ovement  Co.,  37 

Ch.  D.  661,  668. 

The  prioritv  of  the  mortgagee's  costs  over  the  costs  of  Where 

,  1  ...  ™  111      mortgaged 

other  parties  to  the  redemption  action  is  not  aitected  by  the  property  is 

fact  that  the  mortgaged  property  is  sold  in  the  action.     The  ^°    ^^^°  ^°"' 

proceeds  of    sale   are   applicable   to    payment   of    principal, 

interest,  and  costs  of  the  several  mortgagees,  according  to 

their  priorities.     Wild  v.  Lochhart,  10  B.  320 ;  Wade  v.  Ward, 

4  Drew.  602 ;  29  L.  J.  Ch.  42  ;  Cutfield  v.  Richards,  26  B.  241 ; 

Goolc  V.  Hart,  12  Eq.  459 ;  Pinchard  v.  Felloivs,  17  Eq.  421, 

not  following  Macrae  v.  Ellerton,  4  Jur.  N.  S.  967. 

As  to  cases  where  the  same  persons  are  first,  third,  and 
fifth  mortgagees,  see  Mutual  Life  Assurance  Society  v.  Langley, 
32  Ch.  D.  475. 

Where  a  judgment  fixing   priority  between  two  incum-  Costs  where 
brancers  is  reversed  on  appeal,  the  successful  plaintiff  adds  fiiingpriority 

to  his  securitv  so  much  of  the  costs  of  the  action  in  the  Court  ^^  reversed 
•'  ...  '^'^  appeal. 

below  as  would  have  been  incurred  if  the  action  had  been  a 

simple  action  for  foreclosure,  and  no  question  of  priority  had 

been  raised,  and  the  defendant  pays  to  the  plaintiff  the  residue 

of  the  plaintiff's  costs  in  the  Court  below  and  the  whole  o'^ 
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Exceptions 
to  rule  as 
to  priority. 

Costs  of 
salvage 
proceedings. 


Costs  of 
general  ad- 
min'stration. 


Proceedings 
for  sale  and 
administra- 
tion. 


the  costs  of  the  appeal.  Northern  Counties  Insurance  Go.  v. 
Whipp,  26  Ch.  D.  482,  496. 

Where  a  puisne  incumbrancer  institutes  a  suit  to  redeem 
prior  and  foreclose  subsequent  incumbrancers  and  the  mort- 
gagor, his  costs  are  added  to  his  security,  and  have  no  priority 
over  earlier  charges.      Wright  v.  Eirby,  23  B.  463. 

In  an  action  by  a  second  mortgagee  to  redeem  the  first 
mortgagee  and  to  foreclose  the  mortgagor,  in  default  of  the 
plaintiff  redeeming,  the  action  is  dismissed  with  costs  as 
against  both  defendants.     HciUett  v.  Furze,  31  Ch.  D.  312. 

The  general  rule  as  to  priority  is  subject  to  the  following 
qualifications : — 

1.  Where  a  puisne  mortgagee  institutes  proceedings,  the 
result  of  which  is  to  preserve  and  realize  the  mortgaged 
property  for  the  benefit  of  prior  incumbrancers  as  well  as 
his  own,  his  costs,  in  so  far  as  prior  incumbrancers  have  had 
the  benefit  of  them,  are  payable  to  him  out  of  the  mortgaged 
property  in  priority  to  their  mortgage  debts,  and  he  adds  his 
other  costs  to  his  security.  Ford  v.  Chesterfield,  21  B.  426; 
Wright  v.  Kirhy,  23  B.  463 ;  Batten,  Proffitt  &  Scott  v.  Dart- 
mouth Harhour  Commissioners,  45  Ch.  D.  612 ;  Be  Barne,  62 
L.  T.  922 ;  Carrkh  v.  Wigan  Tramways  Co.,  W.  N".  (1893)  98. 

2.  Where  the  mortgagee  institutes  a  suit  for  the  general 
administration  of  the  assets  of  the  mortgagor,  including  the 
mortgaged  premises,  the  costs  of  administration,  including 
the  costs  of  all  necessary  and  proper  parties,  are  payable  out 
of  the  fund  realized  in  priority  to  all  debts,  including  that 
of  the  mortgagee.  Armstrong  v.  Stover,  14  B.  535  ;  Walter  v. 
Stanton,  10  W.  E.  570 ;  White  v.  Gudgeon,  31  B.  545 ;  In  re 
Spensley's  Estate,  15  Eq.  16 ;  Leonard  v.  Kellett,  27  L.  E. 
Ir.  418. 

3.  Where  a  mortgagee,  whether  legal  or  equitable,  institutes 
a  suit,  both  to  realize  his  mortgage  security  by  sale,  and  also 
for  the  general  administration  of  the  mortgagor's  estate,  he 
is  entitled  to  the  entire  produce  of  the  mortgaged  property 
towards  payment  of  his  debt  and  costs,  subject  to  the  expenses 
of  realization,  but  in  priority  to  other  costs  ;  as  regards  the 

Digitized  by  Microsoft® 


PRIOEITY   OP   COSTS.  389 

general  assets,  the  costs  of  all  parties  are  paid  as  in  a  general 
administration.  Tipping  v.  Power,  1  Ha.  405;  Tuckleij  v. 
Thompson,  1  J.  &  H.  126  ;  29  L.  J.  Ch.  548 ;  In  re  Marine 
Mansions  Co.,  4  Eq.  601;  Pinchard  v.  Felloivs,  17  Eq.  421; 
Leonard  v.  Kellett,  27  L.  E.  Ir.  418. 

4.  Where,  in  an  administration  action,  a  mortgagee  comes  Consent  to 
in  and  consents  to  a  sale  of  the  mortgaged  property  free  from  ministration 
incumbrances,  he  is  entitled  to  be  paid  his  principal,  interest,  ^°  ^°'^' 
and  costs  out  of  the  proceeds  of  sale,  subject  to  the  actual 

costs  of  the  sale,  but  in  priority  to  the  general  costs  of  the 
action,  including  the  costs  of  the  sale  incurred  by  other  parties 
to  the  action.  The  language  of  the  cases  is,  however,  not  quite 
uniform.  Hepworih  v.  Eeslop,  3  Ha.  485  ;  Re  MaoMnlay,  2 
D.  J.  &  S.  358 ;  Dighton  y.  Withers,  31  B.  423 ;  Wonham  v. 
Maehin,  10  Eq.  447;  Millar  v.  Johnston,  23  L.  E.  Ir.  50; 
Hilliard  v.  Moriarty,  [1894]  1  I.  E.  316. 

5.  Where  debenture-holders  come  in  under  the  winding-up,  Debenture- 
or  where  they  take  proceedings  to  enforce  their  security,  and  coming  in 
the  liquidator  under  the    winding-up  is  appointed  receiver,  ^^^^in^.^p 
and  the  property  is  realized  by  the  liquidator,  the  debenture- 
holders  are  entitled  to  their  principal,  interest,  and  costs  out 

of  the  fund  realized,  subject  to  the  expenses  of  realization, 
but  in  priority  to  the  general  costs  of  the  winding-up.  In  re 
Marine  Mansions  Co.,  4  Eq.  601 ;  In  re  Oriental  Hotels  Co.,  12 
Eq.  126 ;  In  re  Regent's  Canal  Ironworks  Co.,  3  Gh.  D.  411, 
426. 

Expenses  of  realization  rank  before  debts  incurred  by  a 
receiver  and  manager  in  carrying  on  the  business  of  the 
company ;  Strapp  v.  Bull,  [1895]  2  Ch.  1 ;  In  re  London  United 
Breweries,  Lim.,  [1907]  2  Ch.  511. 

Expenses  of  realization  include  the  costs  of  an   abortive  Expenses  of 

realization, 

attempt  to  sell  (a),  and  apparently  the  costs  of  preserving  what. 
the  property  until  sale,  e.g.  repairs,  rates  and  taxes,  and  wages 
of  caretaker,  but  not  the  costs  of  carrying  on  a  business  as 
a  going  concern  (6).  (a)  Batten  v.  Wedgwood  Coal  Co.,  28  Ch. 
D.  317.  (6)  In  re  Regent's  Canal  Ironivorhs  Co.,  3  Ch.  D. 
411,  427.  See  Lathom  v.  Greenwich  Ferry  Co.,  72  L.  T.  790. 
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In  In  re  Oriental  Hotels  Co.  (12  Eq.  126)  the  costs  of  carry- 
ing on  the  business  were  given  priority  to  the  mortgagee, 
on  the  ground  that  they  had  been  incurred  under  a  consent 
order. 

Order  LXV.,  Eule  1,  provides — 

Order  LXV.,  "  Subiect  to  the  provisions  of  the  Acts  and  these  Kules, 
the  costs  of  and  incident  to  all  proceedings  in  the  Supreme 
Court,  including  the  administration  of  estates  and  trusts,  shall 
be  in  the  discretion  of  the  court  or  judge :  Provided  that 
nothing  herein  contained  shall  deprive  an  executor,  adminis- 
trator, trustee,  or  mortgagee  who  has  not  unreasonably  insti- 
tuted or  carried  on  or  resisted  any  proceedings,  of  any  right 
to  costs  out  of  a  particular  estate  or  fund  to  which  he  would 
be  entitled  according  to  the  rules  hitherto  acted  upon  in  the 
Chancery  Division." 

Mortgagee  A  mortgagee's  right  to  costs  of  suit  may  be  lost,  or  he  may 

may  lose.  ni  ii-i 

right  to  costs,  be  Compelled  to  pay  costs,  through  misconduct,  such  as  resist- 
pay  them.*^  °  ^^S  ^^^  right  to  redeem,  making  unfounded  claims,  or  causing 
vexatious  delays  and  costs  during  the  progress  of  the  account. 
Betillin  v.  Gale,  7  Ves.  583 ;  Morony  v.  O'Bea,  1  Ba.  &  Be. 
109,  121 ;  Earvey  v.  Tebbutt,  1  J.  &  W.  197 ;  Gotterell  v. 
Stratton,  8  Ch.  295;  Gotterell  v.  Finney,  9  Ch.  541,  551; 
National  Bank  of  Australasia  v.  United  Hand-in-Hand  Go., 
4  App.  Ca.  391,  412 ;  BanJc  of  New  South  Wales  v.  O'Gonnor, 
14  App.  Ca.  273,  278 ;  Heath  v.  Ghinn,  98  L.  T.  855. 

The  mortgagee  cannot  be  deprived  of  his  costs,  or  made  to 
pay  costs  where  the  original  decree  directs  the  taxation  of  the 
mortgagee's  costs ;  but  he  can  where  the  costs  are  reserved 
by  the  judgment.  Quarrell  v.  Beohford,  1  Madd.  269 ;  Wilson 
v.  Me'calff^,  1  Euss.  530 ;  Aslmorth  v.  Lord,  36  Ch.  D.  545. 
When  A  mortgagee  is  not  disallowed  his  costs  merely  because  he 

disallowed,  makes  a  hona  fide  claim  for  more  than  is  due  to  him  (a),  or 
because  he  refuses  to  furnish  special  accounts  except  at  the 
mortgagor's  expense  (h),  or  because  the  mortgage  deed  is 
endorsed  with  a  receipt  for  a  larger  amount  than  the  actual 
loan  (c).  {a)  Gotterell  v.  Stratton,  8  Ch.  295;  Gotterell  v. 
Finney,   9  Ch.  541,  551;    In  re   Watts,  22  Ch.  D.  5;   Stone 
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V.  Lichorish,  [1891]  2  Ch.  363,  370.     (b)  Norton  v.  Cooper,  5 
D.  M.  &  G.  728.     (c)  Dunstan  v.  Patterson,  2  Ph.  341. 

If  the  mortgagee  has  been  paid  off  before  suit,  or  if  the  Mortgagee 
mortgagor  before  suit  makes  a  tender  of  the  full  amount  then  cost  of 
due,  the    mortgagee  must  bear  the   expense  of  subsequent  aftfr  tender. 
litigation ;   and  a  direction   may  be  inserted  in  the  decree 
ordering  him  to  pay  costs  contingently  upon  its  turning  out 
that  he  was  paid  off,  or  that  less  was  due  than  the  amount 
tendered.     Shuttleivorth  v.  Lowther,  cit.  7  Ves.  586 ;  Glif  v. 
Wadsworth,  2  Y.  &  C.  C.  598 ;  Boberts  v.  Williams,  4  Ha.  129 ; 
Wilson  V.  Gluer,  4  B.  214 ;  Harmer  v.  Priestley,  16  B.  569 ; 
Seton,  1927 ;  Barlow  v.  Gains,  23  B.  244 ;  Hoshen  v.  SincocJc, 
84  L  J.  Ch.  435  ;   Ashworth  v.  Lord,  36  Ch.  D.  545 ;  BanJc  of 
New  South  Wales  v.  O'Gonnor,  14  App.  Ca.  273,  283  ;  Green- 
tcood  V.  Sutcliffe,  [1892]  1  Ch.  1 ;  Seton,  1928. 

Misconduct  of  the  mortgagee  puts  the  costs  within  the 
discretion  of  the  Court.  The  following  cases  illustrate  the 
exercise  of  the  judicial  discretion. 

A  mortgagee  who  denied  the  right  of  the  plaintiff  to  Mortgagee, 
redeem  (a),  or  set  up  a  collusive  decree  of  foreclosure  (b),  to  pay  costs. 
or  that  the  mortgage  was  an  absolute  conveyance  (c),  or  that 
he  was  entitled  as  purchaser  under  a  sale  to  himself  (d),  or 
asserted  an  unfounded  claim  to  tack  (e),  or  to  consolidate  (/), 
or  refused  to  furnish  any  accounts  (g),  or  persisted  in  claiming 
that  a  balance  was  due  to  him  although  he  had  been  over- 
paid (/i),  has  been  made  to  pay  the  costs  of  the  redemption 
action  so  far  as  occasioned  by  his  improper  conduct,  (a) 
Tomlinson  v.  Gregg,  15  W.  E.  51 ;  Hall  v.  Eeward,  32  Ch.  D. 
430,  436 ;  Tarn  v.  Turner,  39  Ch.  D.  456,  467.  (b)  Earveij 
V.  Telbutt,  1  J.  &  W.  197.  (c)  Baler  v.  Wind,  1  Ves.  S.  160. 
{d)  Henderson  v.  Astwood,  [1894]  A.  C.  150,  162.  (e)  Laceyy. 
Ingle,  2  Ph.  413,  424 ;  Forbes  v.  Jackson,  19  Ch.  D.  615,  622. 
(/)  Squire  v.  Pardoe,  66  L.  T.  243 ;  40  W.  E.  100.  (g)  Snagg 
V.  Frizell,  3  J.  &  Lat.  383  ;  Powell  v.  Trotter,  1  Dr.  &  Sm.  388 ; 
Gassidy  v.  Sullivan,  1  L.  E.  Ir.  313.  (h)  Heath  v.  Ghinn,  98 
L.  T.  855  ;  [1908]  W.  N.  120. 

So,  too,  where  the  mortgagee,  after  approving  the  draft 
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reconveyance  to  be  endorsed,  and  after  reasonable  notice,  was 
not  ready  with  his  reconveyance  when  the  money  was  tendered 
but  insisted  on  having  the  money  paid  to  him  (together  with 
interest  subsequent  to  the  tender)  before  he  engrossed  the 
reconveyance,  he  had  to  pay  the  costs  of  the  redemption  action. 
BourJce  v.  BoUnson,  [1911]  1  Ch.  480. 

He  has  been  made  to  pay  costs  in  such  a  case,  although  the 
mortgagor  made  unsubstantiated  charges  of  fraud.  Haijicard 
V.  Kerseij,  14  W.  E.  999. 

Where  the  mortgagee  claimed  too  much  under  the  mort- 
gage contract,  but  the  mortgagor  offered  too  little,  each  party 
paid  his  own  costs.     Fleming  v.  Self,  3  D.  M.  &  G-.  997,  1029. 

A  mortgagee  was  not  allowed  the  costs  of  taking  accounts, 
when  he  only  admitted  that  a  certain  sum  was  due  from  him, 
and  the  result  of  the  accounts  was  that  a  much  larger  sum  was 
due.     Charles  v.  Jones,  35  Ch.  D.  544. 
Mortgagee,  Where  the  mortgagee's  claim,   although  unfounded,  was 

allowed  costs,  not  frivolous,  he  was  merely  disallowed  his  costs  (a),  and  even 
allowed  to  add  them  to  his  security  (h).  (a)  Gredland  v.  Potter, 
10  Ch.  8 ;  Kinnaird  v.  Trollope,  42  Ch.  D.  610.  (I)  Bird  v. 
Wen7i,  33  Ch,  D.  215. 

Where  the  costs  of  the  redemption  action  are  directed 
to  be  paid  by  the  mortgagee,  the  Court,  where  anything  is 
coming  to  the  mortgagee,  does  not  order  the  costs  to  be  paid 
to  the  mortgagor,  but  directs  them  to  be  taken  in  part  dis- 
charge of  what  may  be  found  due  to  the  mortgagee.  Wheaton 
V.  Graham,  24  B.  483  ;  Forbes  v.  Jackson,  19  Ch.  D.  615. 

Where  the  plaintiff  in  a  redemption  action  proceeds  by 
writ  instead  of  originating  summons,  and  the  mortgagee  is 
made  to  pay  the  costs,  he  will  only  be  made  to  pay  such  costs 
as  would  have  been  incurred  if  the  action  had  been  commenced 
by  summons.     Johnson  v.  Evaus,  60  L.  T.  29. 

A  decree  in  a  redemption  action  which  disallows  the  costs 
of  the  mortgagee,  or  orders  him  to  pay  costs,  is  of  right 
appealable,  and  if  it  is  reversed  on  appeal,  the  costs  of  the 
appeal  will  be  added  to  the  security.  Owen  v.  Griffith,  1  Ves. 
S,    250 ;  Ambl,   520 ;  Norton  v.  Cooper,  5  D.  M.  &  G.  728 ; 
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Cotterell  v.  Stratton,  8  Ch.  295 ;  Turner  v.  EancooJc,  20  Ch.  I). 
303 ;  In  re  Sarah  KnicjMs  Will,  26  Ch.  D.  82,  90  ;  McDonnell 
V.  McMahon,  23  L.  E.  Ir.  283. 

The  cases  of  Taylor  v.  Dowlen  (4  Ch.  697)  and  !»  re 
Hoshin's  Trusts  (6  Ch.  D.  281)  are  no  longer  authorities.  See 
Turner  v.  Hancock,  20  Ch.  D.  303. 

The  mortgagor  cannot  appeal  from  an  order  allowing  the  Mortgagor 

.  .  cannot  appeal 

mortgagee  his  costs  oi  the  redemption  action,  except  by  leave  from  order 
of  the  judge  making  the  order.     Charles  v.  Jones,  33  Ch.  D.  oog°t7™^ 
80 ;  see  In  re  Beddoe,  [1893]  1  Ch.  547. 

A  puisne  mortgagee  cannot  appeal  from  an  order  in  a  suit 
for  ascertaining  priorities  directing  him  to  pay  the  costs  of 
two  prior  incumbrancers.  Harpham  v.  Shachloch,  19  Ch.  D. 
207,  215. 

As   the   mortgagor  is    liable  to    pay  all  costs  which  the  Mortgagor 

•        1-11  1-  TTl  1  r.         ^^^  *^^   costs 

mortgagee  is  liable  to  pay,  he  is  a  person  liable  under  sect.  38  of  mort- 
of  the  Solicitors   Act,    1843    (6   &  7   Vict.  c.  73),  and   can  foifcSr. 
tax  the  costs  of  the  mortgagee's  solicitor,  but  the  pendency 
of  the  foreclosure  action  is  not  such  pressure  as  to  entitle  the 
mortgagor  to  taxation  after  payment.     In  re  Griffith;  Jones  & 
Co ,  53  L.  J.  Ch.  305. 


B.  Personal  Services  of  the  Mortgagee. 

The  contract  between  mortgagor  and  mortgagee  gives  the  Mortgagee 
mortgagee  a  right  to  indemnity  merely.    Hence,  a  mortgagee  indemnity 
cannot,  in  the  absence  of  special  provisions  in  the  mortgage  "'^^y- 
contract,  charge  against  his  mortgagor,  as  part  of  his  costs, 
charges,  and  expenses  properly  incurred,  remuneration  for  work 
done  or  labour  undertaken  by  himself  personally.     Bonithon 
V.  Eochmore,  1  Vern.  316 ;  Godfreij  v.    Watson,  3  Atk.  517, 
518 ;  Sclater  v.  Gottam,  3  Jur.  N.  S.  633 ;    In  re  Wallis,  25 
Q.  B.  D.  176 ;  In  re  Boody,  [1893]  1  Ch.  129. 

A  mortgagee  in  possession  cannot  charge  a  commission  for  Mortgagee 


his  trouble  in  collecting  the  rents.     Lany staff e  v.  Fenwieh,  10  J:^ 
Ves.  405;  Nicholson  v.   Tutin,   3  Jur.  N.   S.  235;  Barrett  v. 
Hartley,  2  Eq.  789. 
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Where  the  mortgagee  is  a  corporation,  a  director  appointed 
by  them    to    collect  the  rents    cannot  charge  a  commission. 
Kavanagh  v.   Worhingmans  Benefit  Building  Soeiety,  [1896]  1 
I.  E.  56. 
Auctioneer  An  auctioneer  mortgagee,  who  sells  the  mortgaged  property 

seUin?^*^^      under  a  power  of  sale,  cannot  charge  for  personal  trouble  in 
effecting  the  sale  and  preparing  the  particulars,  nor  for  com- 
mission.    Matthison  v.  Clarke,  3  Drew.  3 ;  Furher  v.  Gohh,  18 
Q.  B.  D.  494,  509. 
Sale  under  Brokers,  who  were  mortgagees  of  ships  and  cargoes  under 

court.  a  mortgage  in  the  form  of  a  trust  for  sale,  were  disallowed 

their   commission   as   brokers  on  a   sale   made  by   them  as 
mortgagees,  but  allowed  it  on  sales  made  under  the  authority 
of  the  Court  in  an  action  to  realize  their  securities.     Arnold  v. 
Garner,  2  Ph.  231. 
Mortgagees  Mortgagees,  who  insured  ships  for  the  mortgagor,   were 

given  benefit  ,       /.   ti  ■  .  ,       .  ,     . 

of  discount,  allowed  to  charge  the  lull  premiums  paid  with  interest  against 
him,  although  the  insurance  company  allowed  them  5  per 
cent,  commission  and  10  per  cent,  discount  for  cash.  Baring 
V.  Stanton,  3  Ch.  D.  148. 

Where  the  mortgagee  was  entitled  to  add  to  his  security 
premiums  paid  by  him  on  a  policy  on  the  mortgagor's  life, 
and  the  insurance  ofSce  allowed  a  commission  to  an  agent 
for  all  parties,  who  paid  the  premiums,  it  was  held  that  the 
mortgagor  was  not  entitled  to  deduct  the  commissions  from 
the  amount  secured.  Leete  y.  Wallace,  58  L.  T.  577. 
Mortgagee's  The  Mortgagee's  Legal  Costs  Act,  1895  (58  &  59  Vict.  c.  25), 

Actf  1895'''    w^ich  passed  on  the  6th  July,  1895,  provides— 
S.  2.  Sect.  2,  (1).  Any  solicitor  to  whom,  either  alone  or  jointly 

with  any  other  person,  a  mortgage  is  made,  or  the  firm  of 
which  such  solicitor  is  a  member  shall  be  entitled  to  receive 
for  all  business  transacted  and  acts  done  by  such  solicitor  or 
firm  in  negotiating  the  loan,  deducing  and  investigating  the 
title  to  the  property  and  preparing  and  completing  the  mort- 
gage, all  such  usual  professional  charges  and  remuneration  as 
he  or  they  would  have  been  entitled  to  receive  if  such  mort- 
gage had  been  made  to  a  person  not  a  solicitor,  and  such 
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person  had  retained  and  employed  sucli  solicitor  or  firm  to 
transact  such  business,  and  do  such  acts;  and  such  charges 
and  remuneration  shall  accordingly  be  recoverable  from  the 
mortgagor. 

(2)  This  section  applies  only  to  mortgages  made  after  the 
commencement  of  this  Act. 

Sect.  3,  (1).  Any  solicitor  to  or  in  whom,  either  alone  or  S.  3. 
jointly  with  any  other  person,  any  mortgage  is  made  or  is 
Tested  by  transfer  or  transmission,  or  the  firm  of  which  such 
solicitor  is  a  member,  shall  be  entitled  to  receive  and  recover 
from  the  person  on  whose  behalf  the  same  is  done  or  to  charge 
against  the  security  for  all  business  transacted  and  acts  done 
by  such  solicitor  or  firm  subsequent  and  in  relation  to  such 
mortgage  or  to  the  security  thereby  created  or  the  property 
therein  comprised,  all  such  usual  professional  charges  and 
remuneration  as  he  or  they  would  have  been  entitled  to 
receive  if  such  mortgage  had  been  made  to  and  had  remained 
vested  in  a  person  not  a  solicitor,  and  such  person  had  retained 
and  employed  such  solicitor  or  firm  to  transact  such  business 
and  do  such  acts,  and  accordingly  no  such  mortgage  shall 
be  redeemed  except  upon  payment  of  such  charges  and 
remuneration. 

(2)  This  section  applies  to  mortgages  made  and  business 
transacted  and  acts  done  either  before  or  after  the  commence- 
ment of  this  Act. 

Sect.  4.  In  this  Act  the  expression  "mortgage"  includes  S.  4. 
any  charge  on  any  property  for  securing  money  or  money's 
worth. 

The  Act  does  not  affect  judgments  given  before  it  passed. 
Eyre  v.  Wynn-MaoJcenzie,  [1896]  1  Oh.  135.  And  where  the 
foreclosure  judgment  was  given  before  the  Act,  an  order  on 
further  consideration  made  after  the  Act  directing  taxation  of 
solicitor-mortgagee  costs  was  held  to  be  limited  by  the 
judgment  and  not  to  entitle  the  solicitor  to  profit  costs.  Day 
Y.  Kelland,  [1900]  2  Ch.  745. 

Sect.  2  of  the  Act  overrides  the  decisions  of  In  re  Eoherfs, 
48  Ch.  D.  52,  and  Field  v.  Eophns,  44  Ch.  D.  524,  and  sect.  3 
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overrides  the  decisions  by  which  a  solicitor-mortgagee  was 
only  allowed  costs  out  of  pocket  in  respect  of  costs,  charges, 
and  expenses  incurred  by  him  in  relation  to  the  mortgage 
debt  or  security  (In  re  Wallis,  25  Q.  B.  D.  176;  Eyre  v. 
Wynn-Mackenzie,  [1894]  1  Oh.  218),  litigation  undertaken  by 
him  in  reference  to  the  mortgage  debt  or  security  {Selater  v. 
Gottam,  3  Jur.  N.  S.  630),  or  the  costs  of  the  redemption  action 
{Stone  V.  Liekorish,  [1891]  2  Ch.  363). 

The  Act  enables  a  solicitor  to  charge  the  mortgagor  a 
scale  fee  for  negotiating.    In  re  Norris,  [1902]  1  Ch.  741. 

The  following  cases,  which,  so  far  as  they  relate  to 
solicitors,  are  no  longer  law,  are  still  binding  with  respect  to 
other  agents  employed  by  the  mortgagor  in  reference  to  the 
mortgaged  property. 

A  solicitor  acting  as  solicitor  for  himself  and  a  co-mort- 
gagee is  not  entitled  to  profit  costs.  Selater  v.  Gottam,  3  Jur. 
N.  S.  630 ;  In  re  Boody,  [1893]  1  Ch.  129,  overruling  In  re 
Donaldson,  27  Ch.  D.  544. 

Where  work  is  done  by  a  firm  of  which  the  solicitor 
mortgagee  is  a  member,  his  partners  will  be  allowed  the  same 
share  of  the  profit  costs  in  the  specific  matter  as  they  are 
entitled  to  in  the  general  profits  of  the  partnership  business. 
In  re  Boody,  [1893]  1  Ch.  D.  129 ;  Wellhy  v.  Still,  (1893)  W.  K 
98  ;  Eyre  v.  Wynn-Maolcenzie ,  [1894]  1  Ch.  218. 

It  is  not  so  clear  that  a  mortgagee  cannot,  by  the  original 
contract,  give  himself  the  right  to  charge  for  professional 
services  in  connection  with  the  mortgage. 

The  old  rule  was  that  a  mortgagee  could  not  stipulate  for 
any  collateral  advantage  beyond  his  principal,  interest,  and 
costs.  But  it  is  now  settled  that  a  mortgagee  may  stipulate 
for  a  collateral  advantage  provided  it  is  fair  and  reasonable, 
and  does  not  clog  the  equity  of  redemption.  Biggs  v.  Hod- 
dinott,  [1898]  2  Ch.  307  ;  Santley  v.  Wilde,  [1899]  2  Ch.  474. 
See  above,  p  342. 

The  following  are  cases  in  which  the  rule  invalidating 
stipulations  for  the  collateral  advantage  of  the  mortgagee  was 
recognized.  French  v.  Baron,  2  Atk.  120;  Scott  v.  Brest,  2 
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T.  R.  238 ;  Chambers  v.  GoJdwin,  9  Ves.  254,  271 ;  Browne  v. 
O'Dea,  1  Sch.  &  L.  115;  Brew  v.  Power,  1  Sch.  &  L.  182; 
Guhbins  v.  Creed,  2  Sch.  &  L.  214 ;  Leith  v.  Irvine,  1  My.  &  K. 
277  ;  James  v.  Kerr,  40  Ch.  D.  449,  459  ;  Field  v.  Hopkins,  44 
Ch.  D.  524,  530  ;  %re  v.  Wynn-Machenzie,  [1894]  1  Ch.  218, 
227. 

The  rule  formed  the  ratio  decidendi  in  the  cases  of  Broad  v. 
Selfe  (11  W.  R.  1036)  stated  above,  pp.  371,  372,  and  Benwell 
Tower,  72  L.  T.  664,  and  in  the  Irish  case  of  Comyns  v. 
Comyns,  I.  E.  5  Eq.  583.  See  also  Edwards'  Estate,  11  Ir.  Ch. 
867. 

The  rule  was  sometimes  based  on  the  Usury  Laws,  and  Origin  of 
sometimes  on  the  protection  which  Equity  gives  to  persons 
contracting  at  a  disadvantage.  The  latter  ground  may  be 
justifiable  where,  as  in  Eyre  v.  Hughes  and  James  v.  Kerr,  the 
mortgagee  is  the  mortgagor's  solicitor  at  the  time  of  the 
transaction.  It  may  have  been  justifiable  in  the  past  on 
the  grounds  stated  in  Gossip  v.  Wright  (32  L.  J.  Ch.  648, 
653). 

A  stipulation  in  a  mortgage  prepared  by  a  solicitor  mort-  Solicitor 
gagee  giving  him  a  commission  for  receiving  the  rents  was        °  ° 
held  invalid.     Eyre  v.  Hughes,  2  Ch.  D.  148  ;  see  James  v.  Kerr, 
40  Ch.  D.  449. 

An  agreement  by  the  mortgagor  to  sell  the   mortgaged  Auctioueor 

.-,.,.  mortgagee, 

land   withm   a    year   and   to    give   the    sale   thereof  to   the 

mortgagee,  an  auctioneer,  and    that    if  the  land   were  sold 

otherwise  than  through  the  mortgagee,  to  pay  the  mortgagee 

5  per  cent,  on  the  purchase  money  is  void.     Browne  v.  Byan, 

[1901]  2  I.  R  653. 

Even  while  the  Usury  Laws  were  in  force,  a  mortgagee  of  Mortgagee  cf 
w     i.  T    J-  -1  •      ,  ,.  .     .  West  India 

a  West  India  estate  might  stipulate  lor  a  commission  on  con-  estate. 

signments  while  out  of  possession ;  but  he  could  not  stipulate 

for  such  a  commission   during   his  possession.      Bunhury  v. 

Winter,  1  J.  &  W.  255 ;  Leith  v.  Irvine,  1  My.  &  K.  277,  not 

following  Sayers  v.  Whitfield,  1  Knapp,  P.  C.  133  ;  Faulkner  v. 

Baniel,  3  Ha,  199,  218. 

Redemption  will  be  decreed  on  payment  only  of  the  sums  Champerty. 
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actually    advanced   with    interest  where    the    mortgage    is 
tainted  with  champerty.    James  v.  Ken;  40  Ch.  D.  449. 


Mortgagee 
must  account 
for  all  sums 
received  by 
virtue  of 
mortgage. 


Interest  on 
balance. 


Account  on 
footing  of 
wilful 
default. 


C.  What  is  debited  to  the  Mortgagee. 

The  mortgagee  is  bound  to  bring  into  account  all  sums 
received  by  him  by  virtue  of  his  mortgage  security,  e.g.  rents 
and  profits  or  proceeds  of  sale  of  the  mortgaged  property,  and 
he  cannot,  as  against  the  mortgagor's  trustee  in  bankruptcy 
or  subsequent  incumbrancers,  appropriate  such  sums  in  satis- 
faction of  other  claims  by  him  against  the  mortgagor.  Johnson 
V.  Bourne,  2  Y.  &  C.  C.  268 ;  Young  v.  English,  7  B.  10 ; 
Knight  v.  Bowijer,  4  De  Gr.  &  Jo.  619,  629  ;  Sawyer  v.  Goodwin, 
1  Ch.  D.  351,  358. 

But  where  a  mortgagor  paid  to  a  first  mortgagee  additional 
interest  under  a  charge  created  after  the  mortgagee  had 
notice  of  subsequent  incumbrancers,  it  was  held  that  they 
could  not  insist  on  having  the  additional  interest  brought 
into  account  in  reduction  of  the  principal  due  under  the  first 
mortgage.     Law  v.  Glenn,  2  Ch.  634. 

Dividends  received  by  a  first  mortgagee  from  the  estate  of 
his  solicitor  who,  without  authority,  invested  in  the  mortgage 
must,  if  it  proves  a  sufficient  security,  be  returned  to  the 
solicitor's  estate,  and  do  not  enure  to  the  benefit  of  subsequent 
mortgagees.     Saivyer  v.  Goodwin,  1  Oh.  D.  351. 

Where  there  turns  out  to  be  a  balance  in  the  mortgagee's 
hands  on  taking  the  account,  he  will  be  charged  with  interest 
on  that  balance,  even  though  he  has  not  been  in  possession. 
Smith  V.  Pilhington,  1  D.  F.  &  J.  120,  136. 

A  mortgagee  who,  in  that  character,  enters  into  possession 
or  receipt  of  the  rents  and  profits  of  the  mortgaged  property 
is  bound  to  account,  not  only  for  what  he  has  received  but 
for  what,  without  wilful  default,  he  might  have  received. 
Sherwin  v.  Shakspear,  5  D.  M.  &  G.  517,  536 ;  Kensington  v. 
Bouverie,  7  D.  M.  &  G.  134,  157  ;  Parkinson  v.  Hanhury,  L. 
E.  2  H.  L.  1 ;  Mayer  v.  Murray,  8  Ch.  D.  424.      . 

He  is  bound  to  account  on  the  footing  of  wilful  default, 
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though  no  charge  of  wilful  default  has  been  made  on  the 
pleadings  and  there  has  been  no  proof  of  it  at  the  trial.  Mayer 
V.  Murray,  8  Cli.  D.  424. 

The  rule  is  not  confined  to  land.     It  extends  to  a  business  ^^^<>  oharg- 

n        1    ■    1  1  ■  /  11  ™S  wilful 

of  which  the  mortgagee  has  taken  possession  (a),  or  to  debts  default 
of  which  the  assignee  has  assumed  control  (b).     (a)  Ghaplin  v.  business  or*^ 
Young,   33   B.   330,  337.      (5)   Ex  parte   Mure,  2   Cox,  63 ;  <i<^b*s. 
mUiams  v.  Price,  1  Si.  &  St.  581 ;  Glyn  v.  Hood,  1  D.  F.  &  J. 
334,  349 ;  Mayer  v.  Murray,  8  Gh.  D.  424. 

The  rule  has  been  applied,  perhaps  wrongly,  where  a  pur- 
chaser, whose  purchase  was  set  aside,  was  held  to  have  notice 
by  his  purchase  deed  that  his  vendor  had  no  title.  Neesom  v. 
Glarkson,  2  Ha.  163 ;  see  Parkinson  v.  Ilanhury,  L.  E.  2  H.  L. 
1,17. 

The  rule  does  not  apply  where  the  mortgagee  enters  into  Euie  only 
possession  not   as   mortgagee   but   in  another  character.     A  mortgagee 
person  who  takes  possession,  honestly  believing  himself  to  have  ^ort'^aiee 
a  title  as  purchaser,  and  who,  on  his  purchase  being  afterwards 
set  aside,  is  given  a  lien  on  the  estate  for  his  purchase-money, 
is  not  to   be  treated  as  mortgagee  in  possession  within  the 
rule.   Morony  v.  O'Bea,  1  Ba.  &  Be.  109  ;  Parkinson  v.  Hanbury, 
L.  E.  2  H.  L.  1  (overruling  Adam  v.  Sworder,  2  D.  J.  &  S.  60 ; 
33  L.  J.  Ch.  325). 

A  mortgagee  of  the  fee  who  enters  into  possession  as  pur- 
chaser of  a  life  estate  in  the  property  is  not  liable  to  account 
as  mortgagee  in  possession  while  the  life  estate  continues. 
Whitbread  v.  Smith,  3  D.  M.  &  G-.  727,  741. 

A  mortgagee  cannot,  by  contract  with  his  mortgagor,  go 
into  possession  as  agent  of  the  mortgagor,  and  thereby  escape 
the  liabilities  of  mortgagee  in  possession  as  against  puisne 
incumbrancers.     In  re  IfeEinley's  Estate,  I.  E.  7  Eq.  467. 

Where  a  prior  mortgagee,  who  has  obtained  a  lease  of  the 
mortgaged  premises  after  the  creation  of  a  puisne  mortgage, 
enters  into  possession,  he  becomes  liable  to  the  puisne  mort- 
gagee as  mortgagee  in  possession.  Gregg  v.  Arroit,  LI.  &  G-.  t. 
Sugd.  246. 

If  a  solicitor,  with  or  without  the  consent  of  his  client, 
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What 
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taking 
possession.! 


pays  off  a  mortgage  debt  of  the  client,  he  does  not  thereby 
alter  the  relation  between  them,  nor,  if  he  receives  the  rents, 
is  he  accountable  as  mortgagee  in  possession.    Ward  v.  Carttar, 

1  Eq.  29. 

A  person  who  enters  into  possession  not  as  mortgagee  may 
perhaps  afterwards  become  mortgagee  in  possession  with  the 
attendant  liabilities.  Morony  v.  O'Dea,  1  Ba.  &  Be.  109; 
Parkinson  v.  Hanhury,  L.  R.  2  H.  L.  1,  14. 

Authority  is  conflicting  on  the  question  whether,  where  a 
tenancy  is  created  between  mortgagor  and  mortgagee  by  an 
attornment  clause,  the  mortgagee  is  to  be  treated  as  mortgagee 
in  possession,  as  between  himself  and  puisne  incumbrancers, 
and  as  liable  to  account  upon  that  footing. 

In  favour  of  treating  the  mortgagee  as  mortgagee  in  posses- 
sion are  dicta  in  In  re  Stockton  Iron  Furnace  Co.,  10  Ch.  D. 
335,  353,  356,  357 ;  Ex  parte  Jackson,  14  Ch.  D.  725,  745 ; 
Ex  -parte  Punnett,  16  Ch.  D.  226,  235 ;  Marsh  v.  Green,  [1892] 

2  Q.  B.  330,  336. 

Bacon,  V.C.,  however,  declined  to  take  an  account  on  the 
footing  of  wilful  default.     Stanley  v.  Grundy,  22  Ch.  D.  478. 

It  seems  clear  that  a  mortgagee  with  an  attornment  clause 
is  not  liable  to  account,  as  against  his  mortgagor,  on  the 
footing  of  wilful  default.  Per  Selborne,  C,  in  Ex  parte 
Harrison,  18  Ch.  D.  127,  135. 

A  judgment  creditor  who  has  been  in  possession  under  an 
elegit  must  account  as  mortgagee  in  possession.  Bull  v. 
Faulkner,  1  De  G-.  &  Sm.  685. 

When  the  mortgagor  has  been  left  in  occupation  of  the 
estate  by  the  mortgagee,  any  act  which  puts  an  end,  con- 
structively or  by  express  agreement  between  the  parties,  to 
the  mortgagor's  tenancy  determines  his  occupation  and  leaves 
it  in  the  hands  of  the  mortgagee.  Noyes  v.  Pollock,  32  Ch. 
D.  53. 

Where  an  estate  is  let  to  tenants,  notice  given  by  the 
mortgagee  to  the  tenants  not  to  pay  the  rents  to  the  mortgagor 
is  a  taking  possession.     Heales  v.  M'Murray,  23  B.  401. 

But  intercepting  the  rents  after  they  have  been  received  by 
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the  mortgagor's  agent,  though  the  mortgagee  gets  the  actual 
cheques  or  cash  paid  by  the  tenants,  is  not  a  taking  possession. 
To  constitute  a  taking  possession,  the  mortgagee  must  deprive 
the  mortgagor  of  the  control  and  management  of  the  estate. 
Noyes  v.  Pollock,  32  Oh.  Div.  53 ;  see  Horlock  v.  Smith,  6  Jur. 
478. 

The  fact  that  the  mortgagee  insures  the  mortgaged 
property  does  not  show  that  he  is  in  possession.  Ward  v. 
Oarttar,  1  £q.  29. 

A  mortgagee  may  take  possession  of  part  of  the  mortgaged  Mortgagee 
property  without  taking  possession  of  the  whole.   Soar  v.  Dalby,  ^tsession  of 
15  B.  156 ;  Simmins  v.  Shirley,  6  Ch.  D.  173.  P^"^'- 

A  mortgagee  in  possession  cannot  give  up  possession  when  Mortgagee 

he  pleases.     In  re  Prijthereh,  42  Ch.  D.  598.  mTpossessioi] 

But  the  Court  will,  in  exceptional  cases,  relieve  him  bv  ^,^®'^  ^® 
'  r  '  J  pleases. 

appointing  a  receiver  under  sect.  25,  (8)  of  the  Judicature  Act, 
1873.  Tilleit  v.  Nixon,  25  Ch.  D.  238 ;  Mason  v.  Westoby,  32 
Ch.  D.  206;  County  of  Gloucester  Bank  v.  Budry  Merthyr 
Golliery  Co.,  [1895]  1  Ch.  629. 

Where  a  mortgagee  in  possession  voluntarily  transfers  his  Mortgagee 
security,  he  is  liable  for  any  future  wilful  neglect  or  default  iransferHn°° 
of  the  transferee,  but  he  is  not  liable  where  the  transfer  is  security, 
made  under  an  order  of  the  Court.     Hall  v.  Heward,  32  Ch. 
D.  430. 

And  a  mortgagee  in  possession  is  accountable,  on  the  footing 
of  wilful  default,  for  whatever  is  received  by  a  purchaser  under 
a  power  of  sale  which,  as  against  the  mortgagor,  was  invalidly 
exercised.  National  Bank  of  Australasia  v.  United  Mand-in- 
Hand  Go.,  4  App.  Ca.  391,  409. 

A  mortgagee  of  houses  or  lands  who  occupies  the  houses  or  Occupation 
farms  the  lands  is  chargeable  with  an  occupation  rent,  which 
will  be  the  highest  rent  that  could  have  been  obtained  for  the 
property.    Trimleston  v.  Hamill,  1  Ba.  &  Be.  377,  385 ;  Marriott 
v.  Anchor  Beversionary  Co.,  3  D.  F.  &  J.  177,  193. 

The  mortgagee  will  not  be  charged  with  an  occupation  rent 
unless  he  is  in  occupation,  either  personally  or  by  his  servants. 
Trulook  V.  Bohey,  15  Sim,  265. 

A.M.  2  D 
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A  mortgagee  who  sells  and  lets  the  purchaser  into  possession 
before  the  time  fixed  for  completion  is  not  liable  as  occupying 
through  the  purchaser.     8hepard  v.  Jones,  21  Ch.  D.  469. 

A  mortgagee  will  not  be  charged  a  higher  occupation  rent 
on  account  of  improvements  made  by  him  unless  he  is  credited 
with  his  expenditure  on  the  improvements.  Bright  v.  Camphell, 
54  L.  J.  Ch.  1077. 

Rents.  A  mortgagee  in  receipt  of  rents  is  answerable,  not  only  for 

what  the  tenants  pay,  but  for  not  letting  the  property,  if  he 
could  have  let  it,  and  for  not  getting  the  full  rents  from  the 
tenants,  if  they  could  have  paid  them.  Hughes  v.  Williams, 
12  Ves.  493 ;  Brandon  v.  Brandon,  10  W.  E.  287 ;  Noyes  v. 
Pollock,  32  Ch.  D.  53^  61 ;  White  v.  City  of  London  Brewery 
Co.,  42  Ch.  D.  237. 

If  mortgagees  in  possession  of  a  public-house  let  the 
premises  with  a  restriction  that  the  tenant  should  only  take 
beer  of  their  brewing,  they  must  account  for  such  additional 
rent  as  might  have  been  got  if  the  premises  had  been  let 
without  restriction.  White  v.  City  of  London  Brewery  Co.,  39 
Ch.  D.  559 ;  42  Ch.  D.  237. 

A  mortgagee  is  not  bound  to  distrain  for  rent  due  from  a 
tenant,  nor  is  he  answerable  if  he  does  not  realize  property 
of  a  third  person  taken  under  a  distress,  but  restores  it,  under 
threats  of  legal  proceedings,  to  the  owner.  Goclcs  v.  Gray, 
1  Giff.  77. 

Receipts  by  Everything  which  the  mortgagees  receive  by  their  agent 

°'°^'^  '  is  an  item  for  which  they  are  liable  to  account.    Noyes  v. 

PoUoclc,  30  Ch.  D.  336;   Young  v.  Jarvis,  Seton,  1897. 

Where  mortgagees,  who  are  also  lessees,  authorize  sub- 
lessees to  take  coal  contrary  to  the  terms  of  the  lease,  they 
are  chargeable  with  the  value  of  the  coal  taken,  as  much  as 
if  they  had  received  it  themselves.  Taylor  v.  Mostyn,  33  Ch. 
D.  226. 

Profits.  A  mortgagee  is  chargeable  with  profits,  such  as  fines  or 

heriots,  which  he  receives  in  respect  of  the  mortgaged 
premises,  but  not  with  profits  disconnected  with  the  mort- 
gaged premises,  such  as  profits  made  by  him  as  lessee  of  the 
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property  or  made  in  supplying  beer  to  a  public-house  in  mort- 
gage to  him.  Taylor  v.  Mostyn,  33  Ch.  D.  226,  232;  Wliiie 
V.  City  of  London  Breivery  Co.,  39  Oh.  D.  559;  42  Ch. 
D.  237. 

An  owner  of  one-half  of  a  patent,  who  is  also  mortgagee 
of  another  half,  is  not  liable  to  account  to  his  mortgagor  for 
profits  made  by  him  in  working  the  patent.  Steers  v.  Rogers, 
[1892]  2  Ch.  13 ;  [1893]  A.  0.  232. 

Profits  obtained  in  working  mines  by  a  mortgagee  who,  by 
reason  of  his  security  being  insufficient  when  he  enters,  is 
entitled  to  work  them,  must  go  in  reduction  of  the  mortgage 
debt.     Millett  v.  Davey,  31  B.  470. 

A  mortgagee  in  possession  is  bound  to  act  as  a  proyident  Damage  and 
owner,  and   is  chargeable  with  any  damage  or  loss  to  the  ^°^^" 
property  in  mortgage  which  has  been  caused  by  his  improper 
conduct.     Wragg  v.  Denliam,  2  Y.  &  C.  Ex.  117 ;  Sandon  v. 
Hooper,  6  B.  246 ;  Perry  y.  Walher,  24  L.  J.  Ch.  319  ;  Taylor 
V.  Mostyn,  33  Ch.  D.  226,  234. 

Thus,  he  is  chargeable  for  loss  through  his  neglect  to 
perform  the  covenants  in  a  lease  where  he  is  mortgagee  of 
the  term.     Perry  v.  Walker,  24  L.  J.  Ch.  319. 

A  mortgagee  in  possession  who,  his  security  being  sufficient, 
destroys  part  of  the  inheritance  is  chargeable  with  its  value. 
Millett  V.  Davey,  31  B.  470. 

Where  mortgagees  are  also  lessees,  they  are  chargeable 
with  what  they  receive  either  as  mortgagees  or  as  lessees 
independently  and  in  contravention  of  the  terms  of  the  lease, 
e.g.  with  the  value  of  coal  wrongfully  taken  by  them.  Taylor 
V.  Mostyn,  33  Ch.  D.  226. 

A  mortgagee  of  land  under  which  there  were  seams  of  coal, 
who  allowed  strangers  to  enter  and  work  the  mine  for  the 
purpose  of  exploring  it,  was  charged  with  the  value  of  coal 
taken  by  them,  although  they  exceeded  the  authority  which 
he  gave  them.  Hood  v.  Easton,  2  Jur.  N.  S.  729 ;  dissented 
from  on  appeal  2  Jur.  N.  S.  917. 

In  ascertaining  the  value,  the  mortgagee  will  be  allowed 
the  costs  of  bringing  the  coal   to   the   surface,  but   not   of 
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severing  it  from  the  mine.      Taylor   v.   Mostyn,  33  Ch.  D. 

226 ;  not  following  Thorneyoroft  v.  GrocJcett,  16  Sim.  445,  or 

Hood  V.  Easton,  2  Jur.  N.  S.  729,  cases   in  which  neither 

expense  was  allowed. 

In  an  exceptional  case,  a  mortgagee  who  took  possession 

of  a  ship  and  employed  it  in  a  reckless  manner  was  charged 

with  its  value  when  he  took  possession.     Marriott  v.  Anchor 

Beversionary  Co.,  2  Giff.  457 :  3  D.  F.  &  J.  177. 

A  bill  of  sale  holder  is  chargeable  with  injury  done  to  the 

mortgaged  chattels  by  him  in  removing  them  after  seizure. 

Johnson  v.  Dip-ose,  [1893]  1  Q.  B.  512. 

An  account  against  a  mortgagee  in  possession  may  be  taken 

either  with  or  without  annual  rests. 

Where  no  annual  rests  are  directed,  the  account  is  taken 

as  follows.  All  the  mortgagee's  receipts,  whether  arising  from 
rents,  profits,  or  accidental  payments,  are  set  down  in  one 
column;  the  interest  due  and  his  costs,  charges,  and  expenses 
are  set  down  in  the  second  column,  and  the  capital  debt  in 
the  third.  The  difference  between  the  aggregate  of  the  first 
column  and  the  aggregate  of  the  second  and  third  columns 
is  the  sum  due  to  or  from  the  mortgagee.  Thompson  v. 
Hudson,  10  Eq.  497 ;  Union  Bank  of  London  v.  Ingram,  16 
Ch.  D.  53 ;  Goohlurn  v.  Edwards,  18  Oh.  D.  449. 

Where  the  mortgagee  sells  part  of  the  mortgaged  property 
the  mortgagor  is  not,  under  an  order  directing  the  usual 
accounts  and  inquiries,  entitled  to  have  rests  made  in  the 
account  of  rents  and  profits.  Ainsworth  v.  Wilding,  [1905]  1 
Ch.  435.  See  explanation  of  Thompson  v.  Hudson,  10  Eq.  497, 
in  Wrigley  v.  Gill,  [1905]  1  Ch.  241. 

A  direction  to  take  an  account  with  annual  rests  is  equiva- 
lent to  a  direction  to  charge  the  accounting  party  with 
compound  interest.  If  the  rents  and  profits  of  the  mortgaged 
premises  in  any  year  exceed  the  interest  due  to  the  mortgagee 
in  that  year,  and  the  expenses  incurred  by  him  which  are 
properly  chargeable  in  account  against  income,  the  surplus 
of  such  rents  and  profits  go  in  discharge  of  principal,  and  he 
is  only  credited  with  interest  for  the  following  year  on  the 
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balance  of  principal  found  due.  When,  on  making  a  rest,  it 
appears  that  the  mortgage  debt  has  been  fully  paid,  the 
surplus  of  receipts  by  the  mortgagee  becomes  a  debt  due 
from  him  to  the  mortgagor,  carrying  interest  at  4  per  cent. 
Interest  on  the  balance  found  due  from  him  on  making  a 
rest  will,  together  with  the  rents  and  profits  received  during 
the  year,  be  added  to  such  balance  at  the  end  of  the  year, 
and  interest  will  then  be  charged  on  the  aggregate  sum. 
Baphael  v.  Boehm,  11  Ves.  92;  13  Ves.  407,  590;  Gotham  y. 
West,  Seton,  1160,  1957 ;  HeigUngton  v.  Grant,  5  My.  &  Cr. 
258 ;  Blackford  v.  Davis,  4  Oh.  304,  308 ;  Ashworth  t.  Lord,  36 
Ch.  D.  545. 

The  rate  of  interest  will  be  4  per  cent.  Quarrell  v.  BecJc- 
ford,  1  Madd.  269  ;  Wilso7i  v.  Metcalfe,  1  Russ.  530  ;  Horlock 
V.  Smith,  1  Coll.  287 ;  Montgomery  v.  Galland,  14  Sim.  79 ; 
Ashworth  v.  Lord,  36  Oh.  D.  545. 

Under  special  provisions  in  a  decree,  it  was  held  that  sums 
received  by  the  mortgagee  in  respect  of  the  mortgaged  premises 
at  times  intermediate  between  the  dates  of  the  annual  rests 
must  be  applied,  when  they  exceeded  the  interest,  to  reduce 
principal.  Binnington  v.  Harwood,  T.  &  R.  477 ;  see  Baphael 
Y.  Boehm,  11  Ves.  92,  102. 

Annual  rests  are  directed  in  an  account  of  occupation  rent, 
as  well  as  in  an  account  of  rents  and  profits.  Donovan  v. 
Fricher,  Jac.  165 ;   Wilson  v.  Metcalfe,  1  Russ.  530. 

Where  annual  rests  are  directed,  they  are  continued  after 

the  judgment  and  until  the  certificate.     Ashworth  v.  Lord,  36 

Ch.  D.  545. 

Under  the  following  circumstances  the  account  against  a  Annual  rests 
°  °  directed  if  no 

mortgagee  in  possession  is  directed  with  annual  rests  : —  interest  in 

1.  Annual  rests  are  directed  if  no  interest  was  in  arrear  possession  is 
when  the  mortgagee  took  possession.     Shephard  v.  Elliot,  4  ^"'^^^' 
Madd.  254 ;  Scholefield  v.  Ligham,  Coop.  P.  C.  477  ;  Finch  v. 
Brown,  3  B.  70  ;   Wilson  v.  Gluer,  3  B.  136  ;  Eorloch  v.  Smith, 
1  Coll.  287 ;  Nelson  v.  Booth,  3  De  G.  &  Jo.  119. 

This  rule  does  not  apply  to  a  mortgagee  who  takes  posses- 
sion of  leaseholds  under  a  reasonable  apprehension  that  they 
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or  i£  rest  is 
made  by 
parties, 


will  be  forfeited  through  the  mortgagor's  default.  Patch  v. 
Wild,  30  B.  99. 

If  interest  was  in  arrear  when  the  mortgagee  took  posses- 
sion, he  does  not  become  liable  to  account  with  annual  rests 
from  the  time  when  the  arrear  is  paid  off.  Davis  v.  May,  19 
Ves.  382;  G.  Coop.  238;  Latter  t.  Dashwood,  6  Sim.  462; 
Wilson  T.  Cluer,  3  B.  136  ;  Scholefield  y.  Lockwood,  (No.  3)  32 
B.  439  ;  CoGMmrn  y.  Edwards,  18  Ch.  D.  449. 

But  where,  after  the  mortgagee  has  taken  possession,  there 
is  a  settlement  of  account  between  him  and  the  mortgagor,  by 
which  it  appears  either  that  no  interest  is  due,  or  that  any 
interest  due  has  been  satisfied  as  interest  by  being  converted 
into  principal,  such  settlement  must  be  considered  as  a  rest 
made  by  the  parties  themselves,  and  the  mortgagee  continu- 
ing in  possession  after  the  statement  of  such  an  account-  must 
be  treated  as  a  mortgagee  who  takes  possession,  no  interest 
being  in  arrear.  Wilson  v.  Cluer,  3  B.  136 ;  CocHburn  v. 
Edwards,  18  Ch.  D.  449,  458,  463. 

2.  A  mortgagee  who  takes  possession  on  the  footing  that 
his  mortgage  is  an  absolute  conveyance  is  treated  as  a  mort- 
gagee who  took  possession  when  no  interest  was  in  arrear,  and 
must  account  with  annual  rests.  Donovan  v.  Fricher,  Jac. 
165  ;  Douglas  v.  Gulverwell,  3  Giff.  251 ;  4  D.  F.  &  J.  20. 

3.  Annual  rests  are  directed  against  a  mortgagee  in  posses- 
sion from  the  time  at  which  the  mortgage  debt  was  fully  paid. 
Wilson  V.  Metcalfe,  1  Euss.  530 ;  Montgomery  v.  Calland,  14 
Sim.  79 ;  Ashwrn-th  v.  Lord,  36  Ch.  D.  545.  In  Quarrell  v. 
BecJcford  (1  Madd.  269),  simple  interest  only  was  given. 

4.  Annual  rests  may  be  directed  against  a  mortgagee  in 

gagee  sets  up  possession,  though  no  arrear  of  interest  was  due  when  he  took 
title  as  owner,  r  >  & 

possession,  if  he  sets  up  a  title  as  absolute  owner.  Licorporated 
Society  v.  Richards,  1  D.  &  War.  258,  334 ;  National  Banh  of 
Australia  v.  United  Hand-inSand  Co.,  4  App.  Ca.  391, 
409. 

The  old  cases  (such  as  Bobinson  v.  Gumming,  2  Atk.  409 ; 
Gould  V.  Tancred,  2  Atk.  533,  followed  in  Carter  v.  James,  29 
W.  R.  437)  which  directed  annual  rests  whenever  the  rents 
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were  largely  in  excess  of  interest  are  no  longer  law.     See 
Nelson  v.  Booth,  3  De  G.  &  Jo.  119. 

The  mere  fact  that  the  mortgagee  has  sold  part  of  the 
property  does  not  entitle  the  mortgagor  to  an  account  with 
rests ;  Wrighy  t.  Oill,  [1905]  1  Ch.  241,  on  app.  [1906]  1  Oh. 
165. 


II.  Accounts  in  an  Action  to  eegover  Sueplus  Peoceeds 

OF  Sale. 

The  mortgagor,  in  an  action  to  recover  surplus  proceeds  of 
sale,  is  subject  to  the  same  equitable  terms  as  in  a  redemption 
action. 

Where  the  selling  price  of  property  has  been  increased  by  improve- 
the  mortgagee's  outlay,  the  mortgagor  cannot  recover  the  ^^^  ^' 
price  without  crediting  the  mortgagee  with  his  outlay,  in  so 
far  as  it  has  increased  the  price.  Of  course  the  mortgagee 
is  not  entitled  to  credit  for  more  than  he  has  expended. 
Shepard  v.  Jones,  21  Ch.  Div.  469 ;  Henderson  v.  Astwood, 
[1894]  A.  0.  150,  163. 

Expenditure  incurred  in  making  profits,  which  the  profits  Expenses  of 
are  unable  to  meet,  cannot,  in  the  absence  of  special  provi-  business. 
sions  in  the  mortgage,  be  allowed  against  proceeds  of  sale. 
But  where  the  mortgagor  has  covenanted  to  repay  such  expen- 
diture, he  cannot  claim  any  part  of  the  sale  moneys  without 
providing  for  what  he  would  have  been  compelled  to  pay  under 
the  covenant.     Bompas  v.  King,  33  Ch.  D.  279. 

The  Conveyancing  Act,  1881,  provides — 

Sect.  21  (6).  The  mortgagee,  his  executors,  administrators,  involuntary 
or  assigns  shall  not  be  answerable  for  any  involuntary  loss 
happening  in  or  about  the  exercise  or  execution  of  the  power 
of  sale  conferred  by  this  Act  or  of  any  trust  connected  there- 
with. 

Mortgagees  are  answerable  for  any  loss  occasioned  by  a 
blunder  made  by  their  auctioneer  at  the  sale.  Where  the 
property  is  misdescribed  in  the  particulars,  and  the  purchaser 
is  allowed   compensation,   the   measure   of    liability   to   the 
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mortgagor  is  the  difference  between  the  price  realized,  allowing 
for  the  compensation,  and  the  price  which  would  have  been 
realized  if  there  had  been  no  misdescription.  Wolff  v.  Van- 
clerzee,  17  W.  E.  547 ;  Tomlin  v.  Luce,  43  Ch.  D.  191. 

An  agent  of  the  mortgagee,  selling  under  his  power,  is  not 
negligent  in  accepting  a  cheque  in  payment  of  the  deposit ; 
and  the  mortgagee  will  not  be  deprived  of  the  costs  of  a  sale 
which  is  rendered  abortive  by  such  acceptance.  Farrar  v. 
Lacij  Hartland  &  Co.,  31  Ch.  D.  42. 
Interest  on  A  mortgagee  is  chargeable  with  simple  interest  at  4  per 

oeeds  of  sale.  Cent,  on  surplus  proceeds  of  sale  from  the  completion  of  the 
sale,  unless  there  are  circumstances  making  it  unjust  to  charge 
him  with  interest.  It  is  immaterial  that  there  was  no  one  to 
whom  the  money  could  then  have  been  paid  (GharJes  v.  Jones, 
35  Ch.  D.  544),  or  that  the  owner  of  the  equity  of  redemption 
has  for  four  years  wilfully  abstained  from  proceedings ;  Eley 
V.  Bead,  76  L.  T.  39. 

In  In  re  Bell  (34  Ch.  D.  462)  interest  was  only  given  from 
the  date  of  the  claim.  See  also  BurdicJc  v.  Garrich,  5  Ch. 
233,  241 ;  In  re  Sharpe,  [1892]  1  Ch.  154,  169. 

A  mortgagee  was  not  charged  with  interest  where  he  offered 
to  pay  it  to  the  puisne  incumbrancers,  whose  priority  was  in 
dispute,  if  they  could  agree.  Mathison  v.  Glark,  25  L.  J. 
Ch.  29. 


III.  Accounts  in  the  Case  of  Welsh  Moetgages. 

In  the  case  of  a  Welsh  mortgage,  the  rents  and  profits  are, 
as  a  rule,  taken  in  satisfaction  of  interest;  but  an  account 
will  be  directed  where  they  largely  exceed  what  would  be  a 
reasonable  rate.  Talhot  v.  Braddil,  1  Vern.  394 ;  Fulthrope  v. 
Foster,  1  Vern.  476  ;  Alder  son  v.  White,  3  Jur.  N.  S.  1316. 


IV.  Accounts  as  against  Unpaid  Vendors  of  Land. 

Where  the  unpaid  vendor  of  land  retains  possession  after 
the  time  fixed  for  completion,  he  is  under  the  same  liability 
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to  the  purchaser  as  a  mortgagee  in  possession  would  be  to  his 
mortgagor.     FhilUps  v.  Silvester,  8  Ch.  173. 

Thus,  he  is  liable  to  account  for  rents  and  profits,  including 
an  occupation  rent,  if  he  has  been  in  possession  (a) ;  he  is  liable 
for  deterioration  (b) ;  and,  on  the  other  hand,  he  is  entitled 
to  be  credited  with  proper  expenditure  in  maintaining  the 
property  in  good  condition  (c).  (a)  Sherioin  v.  ShaJcspear,  5 
D.  M.  &  G.  517  ;  Phillips  v.  Silvester,  8  Ch.  173  ;  see  Effmont 
V.  Smith,  6  Ch.  D.  469.  (h)  Foster  v.  Beacon,  3  Madd.  394 ; 
Ferguson  v.  Tadman,  1  Sim.  530 ;  Regent's  Canal  Go.  v.  Ware, 
23  B.  575,  588 ;  Phillips  v.  Silvester,  8  Ch.  173  ;  Boyal  Bristol 
Building  Society  t.  Bomash,  35  Ch.  D.  390 ;  Glarhe  v.  Bamuz, 
[1891]  2  Q.  B.  456.     (c)  Phillips  v.  Silvester,  8  Ch.  173. 

In  Acland  v.  Gaisford,  (2  Madd.  28),  Wilson  v.  Olapham,  (1  Aoeount  on 
J.  &  W.  36),  and  Phillips  v.  Silvester,  (8  Ch.  173)  the  account  wilful  default, 
of  rents  and  profits  was  directed  on  the  footing  of  wilful 
default.  In  Sherwin  v.  Shakspear  (5  D.  M.  &  G-.  517)  it  was 
held  (pp.  581,  536)  that  a  direction  to  that  effect  would  not  be 
inserted  without  a  special  case  being  made  for  it,  and  this  view 
was  followed  in  Malone  v.  Eenshaw  (29  L.  E.  Ir.  352).  See 
also  Howell  v.  Howell,  2  My.  &  Cr.  478,  in  which  the  Court 
declined  to  direct  an  account  on  the  footing  of  wilful  default 
as  against  a  purchaser  evicted  by  a  superior  title. 

The  unpaid  vendor  in  possession  is  not  liable  for  occupation  Occupation 
rent  in  respect  of  a  business  carried  on  by  him.     Leggott  v. 
Metropolitan  By.  Co.,  5  Ch.  716. 

Nor  is  he  liable  for  deterioration,  if  he  has  offered  to  give  Deteriora- 
up  possession  and  the  purchaser  has  refused  to  take  it.     BinJcs 
V.  Rokehy,  2  Sw.  222  ;  Minchin  v.  Nance,  4  B.  332  ;   Phillips  v. 
Silvester,  8  Ch.  173. 

As  to  the  date  from  which  interest  on  the  purchase-money  Interest  on 
is  to  be  computed,  see  Sherwin  v.  Shakspear,  5  D.  M.  &  C  517.  money. 
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CHAPTEE  XXXIV. 

EIGHT   OF   FOEEOLOSUEE. 

As  Equity  enables  the  mortgagor  to  redeem  in  contradiction 
to  the  terms  of  his  contract  with  the  mortgagee,  so  it  allows 
the  mortgagee,  at  any  time  after  the  mortgagor  has  made 
default  under  his  contract,  to  insist  that  the  mortgagor  shall 
immediately  redeem  or  for  ever  lose  the  right  of  redemption. 

This  right  of  the  mortgagee,  which  is  called  the  right  to  No  fore- 
foreclosure,  is  correlative  with  the  right  to  redeem  in  equity,  no  forfeiture. 
There  can  be  no  foreclosure  where  there  is  no  forfeiture. 

Therefore,  the  right  to  foreclose  can  only  arise  where 
property  of  the  mortgagor  has  been  regularly  assigned  to  the 
mortgagee,  and  the  mortgagor  has  failed  to  comply  with  the 
conditions  upon  which  it  was  to  be  restored  to  him.  Sampson 
V.  Pattison,  1  Ha.  533 ;  Carter  v.  Wake,  4  Ch.  D.  605. 

It  can  only  arise,  therefore,  where  there  is  either  a  legal  No  fore- 

•'  °       closure  m 

mortgage  or  an  agreement  for  a  legal  mortgage.      A  mere  case  of 
charge  cannot  give  a  right  to  foreclose.    Tennant  v.  Trenchard,  ™^'^°  °  ^'^^'' 
4  Ch.  537,  542  ;  Shea  v.  Moore,  [1894]  1  I.  E.  158. 

A  conveyance  of  land  to  A.  upon  trust  that  the  same  should 
be  charged  with  the  payment  to  A.  of  1500/.  does  not  entitle 
A.  to  foreclosure.     Sampson  v.  Pattison,  1  Ha.  533. 

There  can  be  no  foreclosure  in  the  case  of  a  pledge.     The  or  pledge, 

right  of  the  pledgor  to  recover  the  property  until  sale  is  a 

legal  right.     Carter  v.  Wake,  4  Ch.  D.  605 ;  Li  re  Morritt, 

18  Q.  B.  D.  222,  234;  Fraser  v.  Byas,  13  Mews'  Eep.  452. 

In  the  case  of  a  Welsh  mortefaare,  i.e.  a  mortgage  under  or  Welsh 
T.-u^i,ij  •.  J-         •  •  ^..mortgage, 

wnicn  the  lender  goes  into  and  remains  m  possession  until 

by  perception  of  the  rents  and  profits  he  is  fully  paid,  and 

in  which  there  is  no  covenant  to  repay,  the  lender  cannot 
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foreclose.  "  The  essence  of  a  Welsh  mortgage  is,  that  there 
is  no  forfeiture,  the  principal  not  being  payable  at  any  given 
time."  Longuet  v.  Scawen,  1  Ves.  402,  406 ;  Balfe  v.  Lord,  2 
D.  &  War.  480. 

Where  there  is  a  covenant  to  pay  the  sum  borrowed  on 
demand,  there  may  be  forfeiture,  and  therefore  foreclosure. 
Balfe  V.  Lord,  2  D.  &  War.   380;    see,  however,  Teulon  v. 
Curtis,  You.  610 ;  O'Gonnell  v.  Cummins,  2  Ir.  Eq.  251. 
or  mortgage  A  mortgage  by  way  of  trust  for  sale  does  not  give  the 

tiTist^for°saie.  mortgagee  the  right  to  foreclose.  Kirhwood  v.  Thompson,  2  H. 
&  M.  392  ;  Locking  v.  Parker,  8  Ch.  30 ;  Schweitzer  v.  Mayhew, 
31  B.  37. 

But  if  the  mortgagor  brings  an  action  for  redemption,  which 
is  dismissed,  he  is  foreclosed.     In  re  Alison,  11  Ch.  D.  284, 
293. 
Land  Sect.  26  of  the  Land  Transfer  Act,  1875  (38  &  39  Vict.  c. 

1875,  s.  26.  '  87),  enables  the  registered  proprietor  of  a  registered  charge 
under  the  Act  to  enforce  a  foreclosure  or  sale  of  the  land 
charged. 

The  Land  Transfer  Acts  do  not  prevent  the  owner  from 

granting   the   legal   estate   by   an  ordinary  mortgage  deed. 

Capital  &  Counties  Bank,  Lim.  v.  Bhodes,  [1903]  1  Ch.  631. 

Contract  to  A  contract  to  execute  a  legal  mortgage  gives  the  parties 

mortgage!^^    to  it  the  same  remedies  in  equity  as  if  a  legal  mortgage  had 

been  executed. 

Therefore,  where  there  is  an  equitable  mortgage  by  deposit 
of  title-deeds  coupled  with  an  agreement  to  execute  a  legal 
mortgage,  the  mortgagee  may  foreclose.  Moore  v.  Perry,  1 
Jur.  N.  S.  126;  Matthews  v.  Goodday,  31  L.  J.  Ch.  282; 
Underwood  v.  Joyce,  7  Jur.  N.  S.  566 ;  Yeatman  v.  Bead,  36 
L.  J.  Ch.  136;  Marshall  v.  Shrewsbury,  10  Ch.  250;  York 
Union  Banking  Co.  v.  Artley,  11  Ch.  D.  205. 

He  is  also  entitled  to  a  sale,  now  by  virtue  of  the  Con- 
veyancing Act,  1881,  sect.  25,  and  formerly  by  virtue  of  the 
Chancery  Procedure  Act,  1852,  sect.  48.  York  Union  Banking 
Co.  V.  Artley,  11  Ch.  D.  205. 

Deposit  of  Whether  a  deposit  of  title-deeds  as  security  without  a 

title-deeds. 
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written  agreement  to  give  a  mortgage  entitles  the  holder  to 
foreclosure  is  doubtful. 

Such  a  deposit,  as  constituting  a  charge,  would  entitle  the 
depositee  to  realize  the  amount  of  his  debt  by  sale  or  mortgage 
of  the  property,  the  title-deeds  of  which  are  deposited ;  and 
this  relief  has  accordingly  been  often  given.  Pain  v.  Smith, 
2  M.  &  K.  417 ;  Brocklehurst  v.  Jessop,  7  Sim.  4-38  ;  Tipping  v. 
Power,  1  Ha.  405,  410 ;  Tuekley  v.  Thompson,  1  J.  &  H.  126  ; 
Matthews  v.  Goodday,  31  L.  J.  Ch.  282. 

It  is  not  stated  whether  the  deposit  in  Pat-Jeer  v. 
Eousefield,  (2  M.  &  K.  419)  or  Mivton  v.  Aldous,  (cit.  2  M.  & 
K.  421)  was  accompanied  by  an  agreement  to  execute  a  legal 
mortgage. 

In  Pryce  v.  Bury  (16  Eq.  153  n.)  the  deposit  was  ac- 
companied by  an  agreement  to  make  a  formal  surrender  of 
the  copyholds  charged.  See  the  report  of  the  case  in  23  L. 
J.  Ch.  676. 

The  case  has,  however,  been  treated  as  an  authority 
for  holding  that  a  deposit  of  title-deeds  without  more  en- 
titles the  holder  to  foreclosure.  Samhle  v.  Wilson,  5  N.  E. 
395 ;  James  v.  James,  16  Eq.  153 ;  Backhouse  v.  Charlton,  8 
Ch.  D.  444. 

It  can  only  entitle  the  holder  to  foreclosure  on  the  ground 
that  the  deposit  by  itself  implies  a  contract  to  execute  a  legal 
mortgage,  as  to  which  see  pp.  23,  24. 

In  Jones  v.  Bailey,  17  B.  582,  and  Messer  v.  Boyle,  21  B.  Judgment 
569,  a  judgment  creditor  was  held  entitled  to  foreclose.     See,  ""^^  '  '^^' 
however,  Kennard  v.  Futvoye,  29  L.  J.  Ch.  557. 

A  receipt  signed  by  A.  for  money  lent  by  B.,  by  which  he 
gives  B.  as  security  a  contingent  reversionary  interest  in  land, 
entitles  B.  to  foreclose.  Hugill  v.  Wilkinson,  38  Ch.  D. 
480. 

The  right  to  foreclose  does  not  depend  upon  the  nature  of  Mortgagee 
the  property  mortgaged.  ^ay' fore-'"^ 

Where,  in  pursuance  of  an  agreement  to  deposit  with  A.  ^^°^^- 
railway  debenture  stock  and  shares  as  security,  the  stock  and 
shares  have  been  transferred  into  the  names  of  trustees  for  A. 
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and  the  certificates  are  held  by  A.,  A.  is  entitled  to  foreclose. 
General  Credit  Go.  v.  Glegg,  22  Ch.  D.  549,  553. 

A  mortgagee  of  chattels  (a),  of  cash  in  court  (&),  of  a 
present  (c)  or  reversionary  {d)  interest  in  consols,  of  a  pension 
(e),  or  of  a  share  in  a  partnership  (/ ),  is  entitled  to  foreclose. 
(a)  Kemp  v.  Westhrook,  1  Ves.  S.  278 ;  Ghisholm  v.  Ferguson, 
Seton,  1999.  (b)  (o)  Booking  v.  Bendell,  Seton,  1997  ;  Piper  v. 
Goke,  Seton,  1998.  (d)  Blade  v.  Piigg,  3  Ha.  35 ;  Wayne  v. 
Hanham,  9  Ha.  62.  (e)  James  v.  FAlis,  19  W.  E.  319 ;  Seton. 
1999.     (/)  Bedmayne  v.  Forster,  2  Eq.  467. 

As  to  the  right  of  foreclosure,  in  case  of  a  deposit  of  share 

certificates,  see  above,  pp.  76,  77. 

Uncalled  A  debenture  of  a  limited  company  chargins:  all  the  property 

capital.  ^    ,  ,      ,  f  .   -^  .         °^.        .     ^     ^      ^ 

01  the  company  both  present  and  luture,  including  its  uncalled 

capital,  gives  the  registered  holder  the  right  to  foreclose  the 
uncalled  capital  as  well  as  the  other  property  comprised  in 
the  security.  Sadler  v.  Worley,  [1894]  2  Ch.  170 ;  Oldrey  y. 
Union  Works,  W.  N.  (1895),  77 ;  see  Halifax  Banking  Go.  v. 
Baddiffe,  W.  N.  (1895),  63. 
Legal  estate  The  mortgagee  of  an  equitable  interest  in  property  is 
outstanding  entitled  to  foreclose  the  equity  of  redemption,  leaving  the 
legal  title  in  a  third  party. 

Thus,  a  second    mortgagee   can  foreclose  the  mortgagor 
although  he  does  not  redeem  the  first  mortgagee.     Slade  v. 
Bigg,  1  Ha.  35,  38. 
Who  may  not        Where    a    married    woman    mortgaged    her    contingent 
be  foreclosed,  jgygj-gionary  share  in  a  trust  fund   to   secure  her  husband's 
debt,  it  was  held,  upon  the  language  of  the  deed,  that  the  mort- 
gagee was  only  entitled  to  receive  and  pay  himself  out  of  the 
share  when  it  fell  into  possession,  and  not  to  a  decree  for  fore- 
closure or  sale.   Stamford  Banking  Co.  v.  Ball,  4  D.  F.  &  J.  310. 
The  Crown  cannot  be  foreclosed.    Hancock  y.  A.-G.,  33  L.  J. 
Ch.  661 ;  Bartlett  v.  Bees,  12  Eq.  395. 

A  tenant  for  life  redeeming  a  charge  on  the  inheritance 
cannot  compel  the  remainderman  to  redeem  him  or  be  fore- 
closed. Ghappell  y.  Bees,  1  De  G.  M.  &  G.  393 ;  Biley  v. 
Groydon,  2  Dr.  &  Sm.  293. 
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Where  there  is  a  proviso  for  redemption  on  payment  of  When 

Til,  i  mortgagee 

principal  and  interest  at  a  distant  date,  the  mortgagee  cannot  may  fore- 
foreclose  until  after  that  date.  "  By  a  bill  to  foreclose  a  man,  °'^°^.®' 
you  shall  only  bar  him  of  his  equitable  title,  when  the  estate 
in  law  is  become  forfeited."  Bonham  v.  Newcomh,  1  Vern. 
232  ;  2  Vent.  364.  In  the  case  of  a  floating  security  the  writ 
may  be  issued  before  the  money  has  become  payable  ;  In  re 
Carshalton  Park  Estate,  Limited,  [1908]  2  Oh.  62,  66. 

Where  there  is  a  proviso  for  redemption  on  payment  of  the  interest  in 
principal  money  at  a  distant  date,  with  interest  thereon  half-   ^  ^ 
yearly  in  the  mean  time,  the  mortgagee  can  foreclose,  although 
the  date  has  not  arrived,  if  default  has  been  made  in  payment 
of  the  interest.     Gladwyn  v.  Sitcliman,  2  Vern.  135  ;  Ex  parte 
BicjnoU,  3  Deac.  151,  3  M.  &  A.  477 ;  Burrowes  v.  MoUoy,  2 
J.  &  Lat.  521,  526 ;  Edwards  v.  Martin,  25  L.  J.  Ch.   284. 
But  where  the  proviso  for  redemption  is  on  payment  of  the 
principal  "  with  interest  for  the  same  in  the  mean  time  that 
may  be  due  and  unpaid"  the  mortgagee  is  not  entitled  to 
foreclose  merely  on  the   ground    of   default  in  payment   of 
interest ;   Williams  v.  Morgan,    [1906]   1   Ch.    804,  following 
In  re  Turner,  43  W.  E.  153. 

Where  an  agreement  for  a  mortgage  contains  a  stipulation 
by  the  mortgagee  not  to  call  in  the  principal  till  a  distant 
date,  the  Court,  in  settling  the  form  of  the  mortgage,  will 
make  the  postponement  conditional  on  punctual  payment  of 
interest.     Seaton  v.  Twyford,  11  Eq.  591. 

Where  the  debentures  of  a  limited   company  contain  a  Debentures 
covenant  for  payment  of  the    principal  moneys  at  a  distant  ™aUzed  on 
date,  and  the  company  is  ordered  to  be  wound  up  before  that  ^^™'ii'^g-i^P- 
date,  the   debenture-holders    are    entitled    to   realize    their 
security  upon  the  winding-up,  and  the  realization  will  be  for 
the  full  amount   of  the   principal   moneys,  as   if  they   had 
become  due  at  the  commencement  of  the  winding-up.     In  re 
Panama  Royal  Mail  Co.,  5  Ch.  318 ;  Hodson  v.  Tea  Co.,  14  Ch. 
D.  859 ;  Wallace  v.  Universal  Automatic  Machines  Co.,  [1894] 
2  Ch.  547. 

As  to  the  construction  of  a  proviso  in  a  debenture  making 
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the  priacipal  immediately  payable  "  if  the  company  com- 
mences to  be  wound  up  otherwise  than  for  the  purpose  of 
reorganization  or  reconstruction,"  see  Hooper  v.  Western 
Counties  Telephone  Go.  (1892),  68  L.  T.  78  ;  W.  N.  148. 

Contract  not         Where  it  is  desired  that  the  mortsrage  shall  remain  for 

to  call  in  or  .     .  . 

pay  ofi  a  term  of  years,  it  is  usual  to  insert  a  covenant  for  payment 

principa  .       ^^  ^^^  principal  money  with  interest  at  the  expiration  of  six 

months  from  the  date  of  the  mortgage,  and  to  add  a  proviso 

that  the  mortgagee  shall  not  call  in,  or  the  mortgagor  pay  off 

the  principal  moneys  for  a  prescribed  time. 

The  proviso  deferring  the  mortgagee's  right  to  call  in  the 
principal  money  is  generally  made  conditional  on  punctual 
payment  of  interest. 

This  proviso  ceases  to  be  operative  if  interest  is  in  arrear, 
and  the  mortgagee,  by  subsequently  accepting  the  interest  ia 
arrear  from  the  mortgagor,  does  not  thereby  waive  his  right  to 
call  in  the  principal.  Stanhope  v.  Manners,  2  Ed.  197 ;  In  re 
Taaffe's  Estate,  14  Ir.  Ch.  347  ;  Keene  v.  Bisooe,  8  Ch.  D.  201 ; 
not  following  Langridge  v.  Payne,  2  J.  &  H.  423. 

Where  the  proviso  is  simply  that,  notwithstanding  anything 
contained  in  the  mortgage  deed,  the  principal  sum  shall  not  be 
called  in  during  the  mortgagor's  life,  the  mortgagee  cannot 
foreclose  though  default  has  been  made  in  payment  of  interest 
under  the  mortgage.     Burroives  v.  Molloij,  2  J.  &  Lat.  521. 

A  mortgagee  who  has  covenanted  not  to  realize  his  security 
for  a  specific  time  cannot,  by  buying  up  another  incumbrance 
on  the  mortgaged  property  or  by  making  advances  which  give 
him  a  lien  on  it,  acquire  a  right  to  foreclose  withiQ  that  time. 
Bamsbottom  v.  Wallis,  5  L.  J.  N.  S.  Ch.  92 ;  Burroives  v.  Molloy, 
9  J.  &  Lat.  521. 

Where  a  first  mortgage  of  property  contained  a  covenant  by 
the  mortgagee  not  to  take  proceedings  for  recovery  of  the 
principal  sum  without  giving  six  months'  notice  to  the  mort- 
gagor, and  a  second  mortgage  of  the  same  property  made  to  a 
transferee  of  the  first  mortgage  provided  that  the  mortgaged 
premises  should  not  be  redeemed  except  on  payment  of  the 
sums    due    under    both    mortgages,    it   was    held    that   the 
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mortgagee  could  bring  an  action  to  foreclose  both  mortgages 

without  giving  notice.     Sayivood  v.  Gregg,  24   W.   K.    157, 

distinguishing  Burrowes  t.  Molloy,  2  J.  &  Lat.  521. 

Where  no  time  is  limited  for  repayment  of  the  debt,  as  in  No  time 

.       ^  :  limited  for 

the  case  of  a  mortgage  by  deposit  of  title-deeds,  the  mortgagee  repayment. 

may  take  proceedings  to  enforce  his  security  at  any  time  after 

its  creation  upon  giving  reasonable  notice  to  the  mortgagor  of 

his  intention  to  do  so.     Fitzgerald's  Trustee  v.  Mellersh,  [1892] 

1  Gh.  385. 


A.M.  2    E 
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CHAPTEE    XXXV. 

JUDICIAL   SALE. 

A.  Sale  under  the  General  Jurisdiction. 

The  owner  of  an  equitable  charge  or  lien  on  property  as  a  Equitable 
security  for  money  which  is  due  and  payable  has  the  right  eiitiUes°to^  ^ 
to  a  judicial  sale  of  the  property  in  order  to  satisfy  the  charge  ^^^®- 
or  lien.    Neate  v.  Marlborough,  3  My.  &  Or.  407, 417  ;  Sampson 
V.  Pattison,  1  Ha.  533 ;  Tennani  v.  Trenohard,  4  Oh.  537,  542 ; 
In  re  Owen,  [1894]  3  Ch.  220 ;  Marshall  v.  South  Staffordshire 
Tramways  Co.,  [1895]  2  Ch.  36,  50. 

This  principle  extends  to  equitable  liens  which  arise,  not  Trustee's 

1  1  .,,.,..         right  to 

by  express  contract  between  the  parties,  but  by  implication,  indemnity. 
e.g.  the  lien  of  a  trustee  arising  from  his  right  to  indemnity. 
In  re  Pumfrey,  22  Oh.  D.  255. 

An  equitable  incumbrancer  by  deposit  of  title-deeds,  where  Deposit  of 
there  is  no  memorandum  giving  the  right  to  call  for  a  legal  security. 
mortgage,  comes  within  this  principle.     Tuckley  r.  Thompson, 
IJ.  &  H.  126 ;  Green  v.  Biggs,  52  L.  T.  680 ;  Seton,  2047. 

And  even  where  there  is  such  a  memorandum,  it  has  been 
held  that  the  incumbrancer  may  rest  upon  his  charge  and 
obtain  a  sale.  Matthews  v.  Goodday,  31  L.  J.  Ch.  282.  See, 
however,  Gox  v.  Toole,  20  B.  145 ;  London  Monetary  Advance 
Co.  V.  Broivn,  13  W.  E.  490  ;  Pryce  v.  Bury,  16  Eq.  153  n. 

The  right  to  a  sale  does  not  extend  to  property,  or  what  Public 
is  called  an  undertaking,  which   has   been   acquired   under  cannot  be  ° 
statutory  powers  for  public  purposes,  if  those   purposes  will  ^°^'^- 
be  defeated  or,  at  all  events,  seriously  affected  by  a  judicial 
sale.    Potts  V.  Warwick  &  Birmingham  Canal  Co.,  Kay,  142 ; 
Gardner  v.  L.  C.  &  B.  By.  Co.,  2  Ch.  201 ;  In  re  Heme  Bay 
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Vendor's  lien 
on  land- 


Sale  as 


railway 
company. 


Unpaid 
vendor  also 
entitled  to 
rescission. 


Waterworks  Co.,  10  Ch.  D.  42 ;  Blaker  v.  Herts  &  Essex  Water- 
works Co.,  41  Ch.  D.  399;  Marshall  v.  South  Staffordshire 
Tramivays  Go.,  [1895]  2  Ch.  36. 

Debenture-holders  of  railway  companies  (a),  waterworks 
companies  under  the  Gas  and  Water  Works  Facilities  Act, 
1870  (I),  and  tramway  companies  under  the  Tramways  Act, 
1870  (c),  are  not  entitled  to  a  sale  of  the  undertaking. 
(a)  Gardner  v.  L.  C.  &  D.  By.  Co.,  2  Ch.  201.  (&)  Blaker  v. 
Herts  &  Essex  Waterworks  Co.,  41  Ch.  D.  399.  (c)  Marshall  v. 
South  Staffordshire  Tramways  Co.,  [1895]  2  Ch.  36  ;  overruling 
Bartlett  v.  West  Metropolitan  Tramways  Co.,  [1893]  3  Ch.  437 ; 
[1894]  2  Ch.  286. 

The  lien  of  an  unpaid  vendor  of  land  may  be  enforced  by 
sale  (a),  but  not  by  foreclosure  (b).     (a)  Maokreth  v.  Sijmmons, 

15  Ves.  329 ;  Seton,  2054 ;  Westmaeott  v.  BoUns,  4  D.  F.  J. 
390,  396  ;  Swainston  v.  Clay,  3  D.  J.  &  S.  559,  569  ;  (6)  Munns 
V.  Isle  of  Wight  By.  Co.,  5  Ch.  414. 

A  sale  will  not  be  ordered  except  after  a  judgment  declaring 
the  amount  of  the  lien  made  in  the  presence  of  all  persons 
claiming  subsequent  charges  or  entitled  to  the  ultimate  equity 
of  redemption.     A.-G.  v.  Sittingbourne  By.  Co.,  1  Eq.  636. 

An  order  for  sale  may  be  made  even  when  the  purchaser 
is  a  railway  company,  and  the  land  will  be  sold  free  from  all 
claims  on  the  part  of  the  company,  and  of  the  public  as 
claiming  through  the  company.  Wing  v.  Tottenham  By.  Co., 
3  Ch.  740  ;  Munns  v.  Isle  of  Wight  B.y.  Co.,  4  Ch.  414. 

An  unpaid  vendor  of  land  is  entitled  to  two  remedies.  His 
right  to  a  sale  arises  from  his  equitable  lien,  which  pre- 
supposes a  subsisting  contract.  He  is  also  entitled,  if  unpaid, 
to  rescind  the  contract  and  recover  possession  of  the  land. 
Lysaght  v.  Edwards,  2  Ch.  D.  499, '506. 

A  vendor  may  apply  for  rescission  in  an  action  in  which 
judgment  has  been  given  for  specific  performance  (a),  although 
the  judgment  declares  that  the  vendor  has  a  lien,  and  gives 
him  liberty  to  apply  to  enforce  it  (b).     (a)  Foligno  v.  Martin, 

16  B.  586 ;  Henty  v.  Schroder,  12  Ch.  D.  666.  {h)  Baker  v. 
Williams,  62  L.  J.  Ch.  615.    See  as  to  the  form  of  order  which 
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the  vendor  can  require  after  a  decree  for  specific  performance 
and  purchaser's  failure  to  comply  with  the  decree,  Jackson  v. 
De  Kadioh,  (1904)  W.  K  168  ;  Olcle  t.  Olde,  [1904]  1  Ch.  35  ; 
Griffiths  V.  Vezey,  [1906]  1  Ch.  796  ;  Shuttleworth  v.  Clews, 
[1910]  1  Ch.  176 ;  Jones  v.  Burnell,  (1911)  W.  N.  153. 

Where  the  unpaid  vendor  of  land  to  a  railway  company 
is  seeking,  not  to  rescind  the  contract,  but  to  enforce  his  lien 
by  sale,  an  injunction  will  not  be  granted  to  restrain  the 
company  from  running  trains  over  the  land  until  sale.  Pell 
V.  Northampton  &  Banbury  Junction  Ry.  Go.,  2  Ch.  100  :  Munns 
V.  Isle  of  Wight  By.  Co.,  5  Ch.  414  ;  Lycett  v.  Stafford  &  TJttoxeter 
By.  Go ,  18  Eq.  261 ;  Latimer  v.  Aylesbury  &  BucJdnyham  By. 
Co.,  9  Ch.  D.  385. 

Where  an  unpaid  vendor  of  land  to  a  railway  company 
seeks  to  enforce  his  lien,  and  a  sale  would  be  abortive,  he 
may  have  recourse  to  the  alternative  remedy  of  rescission. 
An  order  will  then  be  made  for  putting  him  in  possession, 
and  an  injunction  granted  restraining  the  company  from 
running  trains  over  the  land.  Williams  v.  Aylesbury  &  Buck- 
ingham By.  Co.,  28  L.  T.  547,  898 ;  21  W.  E.  819  ;  Seton, 
2291 ;  Allgood  v.  Merrybent  &  Darlington  By.  Co.,  33  Ch. 
D.  571. 

Where  an  unpaid  vendor  seeks  to  recover  possession,  a 
tenant  under  the  purchaser  is  a  proper  party  to  the  suit. 
Bishop  of  Winchester  v.  Mid-Hants  By.  Co.,  5  Eq.  17. 

Where  a  rent-charge  created  for  valuable  consideration  falls  Bent-chargo 
into  arrear,  and  cannot  be  recovered  by  the  exercise  of  the  value. 
powers  of  distress  and  entry,  the  Court  has  jurisdiction  to 
raise  the  arrears  by  a  sale  or  mortgage  of  the  corpus  of  the 
estate,  whether  the  corpus  or  merely  the  annual  income  is 
charged.  Cu^pit  v.  Jackson,  13  Pri.  721 ;  White  v.  James,  26  B. 
191 ;  Seton,  2118 ;  Hall  v.  Hurt,  2  J.  &  H.  76 ;  Horton  v. 
Hall,  17  Eq.  437  ;  Dawson  v.  Bobins,  2  C.  P.  D.  38,  42 ; 
Scottish  Widows'  Fund  v.  Craig,  20  Ch.  D.  208 ;  Hambro  v. 
Hambro,  [1894]  2  Ch.  564. 

Different  considerations  apply  to  rent-charges  created  by  Rent-charge 
will.     Where  a  rent-charge  charged  by  will  upon  the  corpus  will. 
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of  real  estate  is  in  arrear,  the  Court  has  power  to  order  the 
arrears  to  be  raised  by  sale  or  mortgage  of  the  estate,  but  the 
making  of  such  an  order  is  a  matter,  not  of  course,  "but  of 
discretion.     In  re  Tucker,  [1893]  2  Oh.  323. 

It  is  a  question  of  the  testator's  intention.  The  fact  that 
the  real  estate  charged  was  devised,  subject  to  the  charge,  in 
strict  settlement  has  been  held  a  ground  for  not  raising  the 
arrears  by  sale  or  mortgage  of  the  corpus  until  there  should 
be  a  tenant  in  fee.  Graves  v.  Hicks,  11  Sim.  536,  551 ;  Taylor 
T.  Taylor,  17  Eq.  324 ;  as  explained  in  Norton  y.  Hall,  17 
Eq.  437. 

But  if  the  testator  intended  the  charge  to  be  a  charge  on 
the  corpus,  it  does  not  seem  that  his  disposition  of  the  estate 
subject  to  the  charge  can  have  been  intended  to  affect  the 
rights  of  the  person  entitled  to  the  charge.  Arrears,  therefore, 
have  been  directed  in  several  cases  to  be  raised  out  of  the 
corpus  of  settled  estates.  Pieard  v.  Mitchell,  14  B.  103 ;  In  re 
Tucker  [1893]  2  Ch.  423. 

The  necessity  of  applying  to  the  Court  is  superseded  in  the 
case  of  instruments  coming  into  operation  after  the  31st  of 
December,  1881,  by  sect.  44  of  the  Conveyancing  Act,  1881. 
See  p.  241. 

B.  Sale  undee  the  Judsments  Act,  1864. 
27  &  28  The  Judgments  Act,  1864  (27  &  28  Vict.  c.  112),  provides 

s.^4.  ""  '  (sect.  4)  that  every  creditor,  to  whom  any  land  of  his  debtor 
shall  have  been  actually  delivered  in  execution  by  virtue  of 
any  judgment,  statute,  or  recognizance,  and  whose  writ  or 
other  process  of  execution  shall  be  duly  registered,  shall  be 
entitled  forthwith  or  at  any  time  afterwards,  while  the  registry 
of  such  writ  or  process  shall  continue  in  force,  to  obtai7i  from 
the  Court  of  Chancery  upon  petition  in  a  summary  way  an 
order  for  the  sale  of  his  debtor's  interest  in  such  land,  and 
every  such  petition  may  be  served  upon  the  debtor  only. 
Order  LV.,  Order  LV.,  rule  9  B,  provides  that  the  application  of  the 

rule  9  B.        judgment  creditor  should  be  made  by  originating  summons ; 
In  re  Harrison  &  Bottomley,  [1899]  1  Ch.  465. 
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As  to  costs,  where  the  application  is  made  by  petition,  see 
In  re  Martin  &  Varlow,  (1894)  W.  N.  223  ;  43  W.  E.  247. 

Other  judgment  creditors  who  have  charges  are  bound  by  S.  5. 
service  of  notice  of  the  order  for  sale,  and  the  proceeds  of 
sale  are  to  be  distributed  among  the  persons  entitled  according 
to  their  priorities  (sect.  5). 

The  Court  has  jurisdiction  to  dispense  with  inquiries  under 
this  section.     In  re  Biiliray,  59  L.  J.  Oh.  66. 

All  persons  claiming  under  the  debtor  after  delivery  of  the  S.  6. 
land  in  execution  are  bound  by  the  order  for  sale  (sect.  6). 

As  to  the  form  of  the  order  for  sale,  see  In  re  Cooper,  37  Form  of 

order. 

W.  K  330  ;  In  re  Holder,  (1890)  W.  N.  55  ;  Seton,  2063. 

Registration  must  now  be  effected  under  the  Lands  Oharges  Begistration. 
Eegistration  and  Searches  Act,  1888  (51  &  52  Vict.  c.  51), 
sect.  5. 

The  effect  of  these  sections  is  to  nullify  the  proviso  in  the 
Judgments  Act,  1838  (1  &  2  Vict.  c.  110),  s.  13,  which  prevents 
a  judgment  creditor  from  enforcing  his  charge  in  equity  until 
after  the  expiration  of  one  year  from  the  time  of  entering  up 
the  judgment. 

0.  Sale  under  the  Conveyancing  Act. 

The    Convevancing   Act,    1881   (44    &   45   Vict.   c.   41),  Conveyanc- 

°  ing  Act,  s.  25. 

enacts — 

Sect.  25,  (1).  Any  person  entitled  to  redeem  mortgaged 
property  may  have  a  judgment  or  order  for  sale  instead  of 
for  redemption  in  an  action  brought  by  him  either  for  redemp- 
tion alone,  or  for  sale  alone,  or  for  sale  or  redemption,  in  the 
alternative. 

(2)  In  any  action,  whether  for  foreclosure,  or  for  redemp- 
tion, or  for  sale,  or  for  the  raising  and  payment  in  any  manner 
of  mortgage  money,  the  Court,  on  the  request  of  the  mort- 
gagee, or  of  any  person  interested  either  in  the  mortgage 
money  or  in  the  right  of  redemption,  and  notwithstanding  the 
dissent  of  any  other  person,  and  notwithstanding  that  the 
mortgagee  or  any  person  so  interested  does  not  appear  in 
the  action,  and  without  allowing  any  time  for  redemption  or 
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for  payment  of  any  mortgage  money,  may,  if  he  thinks  fit, 
direct  a  sale  of  the  mortgaged  property  on  such  terms  as  it 
thinks  fit,  including,  if  it  thinks  fit,  the  deposit  in  Court  of  a 
reasonable  sum  fixed  by  the  Court  to  meet  the  expenses  of 
sale  and  to  secure  performance  of  the  terms. 

(3)  But  in  an  action  brought  by  a  person  interested  in  the 
right  of  redemption  and  seeking  a  sale,  the  Court  may,  on  the 
application  of  any  defendant,  direct  the  plaintiff  to  give  such 
security  for  costs  as  the  Court  thinks  fit,  and  may  give  the 
conduct  of  the  sale  to  any  defendant,  and  may  give  such 
directions  as  it  thinks  fit  respecting  the  costs  of  the  defendants 
or  any  of  them. 

(4)  In  any  case  within  this  section  the  Court  may,  if  it 
thinks  fit,  direct  a  sale  without  previously  determining  the 
priorities  of  incumbrancers. 

Older  LI.,  Order  LI.,  rule   1   A.,  enables  the    Court   or   a  judge  to 

^  ®  ■  authorize  a  sale  to  be  carried  out  either  by  laying  proposals 
before  the  judge  in  chambers  for  his  sanction,  or  by  proceedings 
altogether  out  of  Court. 

As  to  what  are  proceedings  altogether  out  of  Court,  see 
Cumherland  Union  Banking  Co.  v.  Maryport  Iron  &  Steel  Co., 
[1892]  1  Ch.  92. 
Order  LI.  Order  LI.,  rule  1  B.,  provides — 

In  debenture-holders'  actions,  where  the  debenture-holders 
are  entitled  to  a  charge  by  virtue  of  the  debentures  or  of  a 
trust  deed  or  otherwise,  and  the  plaintiff  is  suing  on  behalf 
of  himself  and  other  debenture-holders,  and  where  the  judge 
in  person  is  of  opinion  that  there  must  eventually  be  a  sale, 
he  may  in  his  discretion  direct  a  sale  before  judgment,  and 
also  after  judgment,  before  all  the  persons  interested  are  ascer- 
tained, whether  served  or  not. 

See,  as  to  the  form  of  order,  where  subsequent  debenture- 
holders  are  not  parties ;  In  re  Crigglestone  Goal  Co.,  [1906] 
1  Ch.  523. 

This  order  does  not  apply  where  the  plaintiff  is  the  only 
holder  of  an  issue  of  debentures.  Parkinson  v.  Wainwright,  64 
L.  J.  Ch.  493. 
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The  Oonveyancing  Act  covers  the  case  where  the  property  Act  applies 
to  be  sold  is  only  an  equity  of  redemption.     Gripps  v.  Wood,  redemption. 
51  L.  J.  Oh.  584. 

An  order  for  sale  may  be  made  on  an  interlocutory  appli-  ^j^*^,'^  °'^^^'^ 

•'  ..       1  J.        ^jji  j,e  made. 

cation  (a),  or  after  the  decree  for  foreclosure  has  been  passed 
and  entered,  and  before  it  has  become  absolute  (b).  (a)  Woolley 
V.  Golman  21  Oh.  D.  169 ;  (5)  Union  Bank  of  London  v. 
Ingram,  20  Ch.  D  463. 

Except  where  the  security  is  insufficient,  an  order  will  not 
be  made  for  sale  immediately  after  the  certificate,  but  the 
mortgagor  will  be  allowed  three  months  to  redeem.  Oldham 
V.  Stringer,  51  L.  T.  895  ;  Green  v.  Biggs,  42  L.  T.  680. 

When  the  plaintiff  in  a  foreclosure  action  asks  for  a  sale 
and  no  defence  is  made,  an  account  will  be  taken  of  what  is 
due  to  the  plaintiff  on  his  security,  and  on  the  amount  being 
certified  a  sale  will  be  ordered  of  so  much  of  the  property 
as  will  satisfy  the  plaintiff's  security.  Wade  v,  Wilson,  22  Ch. 
D.  235. 

A  sale  will  not  be  ordered,  as  against  a  first  mortgagee  When  sale 

_         ,      _  .  not  ordered 

seeking  to  foreclose,  where  the  security  is  insufficient  (a),  or  as  against  first 
where  the  property  mortgaged  is  in  various  places  and  cannot  ° 

be  sold  in  one  lot  (6).  (a)  Merchant  Banking  Go.  of  London  v. 
London  and  Hanseatio  Bank,  55  L.  J.  Ch.  479.  (b)  Provident 
Clerks  Association  v.  Leivis,  62  L.  J.  Ch.  89  ;  but  see  Norman 
V.  Beaumont,  (1893)  W.  JST.  45. 

The  Court  will  not  order  a  sale  at  the  instance  of  the  mort- 
gagee where  the  mortgagor  has  no  notice  that  the  mortgagee 
intends  to  ask  for  a  sale.  South- Western  District  Bank  v. 
Turner,  31  W.  E.  113. 

The  mortgagor  is  interested  to  obtain  the  best  price.      If  Conduct  of 

°   °  sale  given  to 

the  property  is  likely  to  fetch  more  than  the  amount  secured,  mortgagor, 
the  conduct  of  the  sale  will  be  given  to  him.     Woolley  v. 
Colman,  21   Ch.  D.  169 ;  Davies  v.   Wright,  32  Ch.  D.  220 ; 
see,  however,  Ghristy  v.  Van  Tromp,  (1886)  W.  N.  Ill ;  Brewer 
V.  Square,  [1892]  2  Ch.  111. 

Where  the  conduct  of  the  sale  is  given  to  the  mortgagor.  Reserve  price. 
a  reserve  price  will  be  fixed  sufficient  to  cover  what  is  due 
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to  the  mortgagee  for  principal,  interest,  and  costs.  Woolleij  v. 
Golman,  21  Ch.  D.  169  ;  Brewer  v.  Square,  (1892)  2  Ch.  111. 

The  mortgagor  will  also  be  required  as  a  rule  to  deposit  a  sum 
in  Court  to  abide  any  order  of  the  Court  as  to  costs.    Cases  supra. 
Sales  out  of  The  sale  may  be  made  out  of  Court,  but  the  purchase- 

money  must  be  paid  into  Court.  Woolley  y.  Golman,  21  Oh. 
D.  169 ;  Davies  v.  Wright,  32  Ch.  D.  220 ;  Brewer  v.  Square, 
[1892]  2  Ch.  111. 

Leave  has  been  given  to  a  mortgagor  to  sell  out  of  Court 
within  a  limited  time,  although  the  mortgagee  has  given 
notice  requiring  him  to  pay  and  the  time  limited  by  the 
notice  has  expired.     Brewer  v.  Square,  [1892]  2  Ch.  111. 

On  a  sale  by  mortgagees  under  the  direction  of  the  Court 
in  a  foreclosure  action,  the  mortgagees  are  ordinary  vendors 
and  are  not  liable  for  the  acts  of  other  parties  to  the  action. 
Union  Bank  v.  Munster,  37  Ch.  D.  51. 

If  any  of  the  cestuis  que  trust  object,  a  trustee  of  an  estate, 
though  also  a  mortgagee,  will  not  be  allowed  to  bid  at  a  sale 
of  the  estate  directed  by  the  Court.  Tennant  v.  TrencJiard,  4 
Ch.  537,  545. 

The  Conveyancing  Act,  1881,  enacts — 
Conveyanc-  Sect.  70,  (1).  An  order  of  the  Court  under  any  statutory  or 

Tio  \i).  '  other  jurisdiction  shall  not,  as  against  a  purchaser,  be  invali- 
dated on  the  ground  of  want  of  jurisdiction,  or  of  want  of  any 
concurrence,  consent,  notice,  or  service,  whether  the  purchaser 
has  notice  of  any  such  want  or  not. 

The  section  makes  an  order  for  sale  by  a  Court  of  com- 
petent jurisdiction  binding,  and  no  objection  can  be  taken  to  it 
thereafter  as  against  a  purchaser  by  reason  of  non-concurrence, 
want  of  notice,  or  want  of  consent.  In  re  Hall  Dare's  Contract, 
21  Ch.  D.  41 ;  Mostyn  v.  Mostyn,  [1893]  3  Ch.  376. 

The  section  applies  although  the  order  appears  on  the  face 
of  it  to  be  irregular.   In  re  Hall  Dare's  Contract,  21  Ch.  D.  41. 

But  the  section  does  not  validate  an  Order  selling  property 
belonging  not  to  A.  (as  supposed  by  the  Court)  but  to  B.  (who 
was  not  a  party  to  the  proceedings).  Jones  v.  Barnett,  [1900] 
1  Ch.  370. 
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CHAPTER   XXXVI. 

EESTRAINING   THE   MOETGAGEE   PEOM   ENFOECING   HIS 
REMEDIES. 

The  mortgagee  may  be  restrained,  either  temporarily  or 
permanently,  from  enforcing  all  or  some  of  his  remedies 
against  the  mortgagor  and  the  mortgaged  property. 

A.  Resteaining  the  Moetgagee  tjndee  Statutoey 
Peovisions. 

The  Railway  Companies  Act,  1867  (32  &  31  Vict.  c.  127),  Railway 
provides  (sect.  7)  that,  after  the  filing  of  a  scheme  of  arrange-  ao™1867, 
ment  imder  the  Act,  the  Court  may,  on  the  application  of  the  ^^-  '^'  ^• 
company  on  summons  or  motion  in  a  summary  way,  restrain 
any  action  against  the  company  on  such  terms  as  the  Court 
thinks  fit,  and  (sect.  9)  that,  after  publication  in  the  Gazette  of 
notice  of  filing  of  the  scheme,  no  execution,  attachment,  or 
other  process  against  the  property  of  the  company  shall  be 
ayailable  without  leave  of  the  Court,  to  be  obtained  on  summons 
or  motion  in  a  summary  way. 

The  power  given  by  these  sections  is  an  interim  power  only, 
and  ceases  when  the  scheme  is  enrolled.  In  re  Potteries  By. 
Co.,  5  Ch.  67. 

These  sections  apply  not  merely  to  persons  assenting  to  or 
bound  by  the  scheme,  but  to  outside  creditors,  including  un- 
paid landowners.  In  re  Camhrian  Rys.  Go's.  Scheme,  3  Ch. 
278. 

As  to  the  principles  on  which  the  Court  will  exercise  its 
discretion,  see  In  re  Gamhrian  Bys.  Go's.  Scheme,  3  Ch.  278, 
299. 
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The  Companies  (Consolidation)  Act,  1908  (8  Edw,  7,  c.  69), 
enacts — 
Companies  Sect,  140.     At  any  time  after  the  presentation  of  a  petition 

s.  iko.     '       ^ov  winding  up  and  before  a  winding  up  order  has  been  made, 
the  company,  or  any  creditor  or  contributory  may — 

(a)  Where  any  action  or  proceeding  against  the  company 
is  pending  in  the  High  Court  or  Court  of  Appeal  in  England 
or  Ireland  apply  to  the  Court  in  which  the  action  or  proceed- 
ing is  pending  for  a  stay  of  proceedings  therein ;  and 

(&)  Where  any  other  action  or  proceeding  is  pending 
against  the  company  apply  to  the  Court  having  jurisdiction 
to  wind  up  the  company  to  restrain  further  proceedings  in  the 
action  or  proceedings ;  and  the  Court  to  which  application  is 
so  made  may  as  the  case  may  be  stay  or  restrain  the  proceed- 
ings accordingly  on  such  terms  as  it  thinks  fit. 
S.  142.  Sect.  142.     Where  a  winding  up  order  has  been  made,  no 

action  or  proceeding  shall  be  proceeded  with  or  commenced 
against  the  company  except  by  leave  of  the  Court  and  subject 
to  such  terms  as  the  Court  may  impose. 

Under  these  sections  leave  will  be  given  to  a  mortgagee  to 
proceed  with  or  commence  an  action  against  a  company  which 
is  being  wound  up  for  realizing  his  security,  unless  the  Court 
can  give  him  the  same  relief  in  the  winding-up  as  he  would  be 
entitled  to  in  the  action.  In  re  David  Lloyd  &  Co.,  6  Ch.  D. 
339  ;  In  re  Longdendale  Cotton  Spinning  Co.,  8  Ch.  D.  150. 
S.  211.  Sect.  211.     Where  any  company  is  being  wound  up  by  or 

subject  to  the  supervision  of  the  Court,  any  attachment, 
sequestration,  distress,  or  execution  put  in  force  against  the 
estate  or  effects  of  the  company  after  the  commencement  of 
the  winding-up  shall  be  void  to  all  intents. 

Sect.  211  must  be  read  subject  to  the  provisions  of  sect. 
142.  The  Court  has  power  to  authorize  a  distress.  In  re 
Exhall  Coal  Mining  Co.,  4  D.  J.  &  S.  377. 

As  to  the  circumstances  under  which  leave  to  distrain  will 
be  granted,  see  p.  263. 
Bills  of  Sale  The  Bills  of  Sale  Act,  1882,  provides  (sect.  7)  that,  where 

Act,  1882,  s.  7.  ^jjg  grantee  of  a  bill  of  sale  has  seized  or  taken  possession  of 
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any  chattels  comprised  in  the  bill,  of  sale,  the  grantor  may 
within  five  days  from  the  seizure  or  taking  possession,  apply 
to  the  High  Court  or  to  a  judge  thereof  in  chambers,  and 
such  Court  or  judge,  if  satisfied  that  by  payment  of  money 
or  otherwise  the  said  cause  of  seizure  no  longer  exists,  may 
restrain  the  grantee  from  removing  or  selling  the  said  chattels, 
or  may  make  such  other  order  as  may  seem  just.  See  Ex 
parte  Ootton,  11  Q.  B.  D.  301. 

Where  the  Court  holds  the  seizure  wrongful,  the  costs  of 
the  levy  may  be  refused  to  the  grantee  and  he  may  be  ordered 
to  pay  the  costs  of  the  grantor's  application ;  Exparte  Wiohens, 
[1898]  1  Q.  B.  543 ;  Exparte  Eeles,  [1898]  2  Q.  B.  79. 

The  Bankruptcy  Act,  1888,  does  not  affect  the  power  of  a  Bankruptcy 
secured  creditor  to  realize  or  otherwise  deal  with  his  security.  s,''9'(2).   ' 
See  sect.  9  (2). 

B.    Eesteaining  the  Moetgagee  on  Equitable  Geounds. 

The  Court  will  not  stay  an  action  of  ejectment  brought  by  Staying 
,1  ,     I  ..'■,.  -,     ■    •  ejectment, 

the  mortgagee,  merely  because  a  suit  is  pending  to  administer 

the  estate   of  which   the  mortgaged   premises   formed   part. 

Growle  v.  Russell,  27  W.  E.  84. 

The   Court   will   not  interfere  with  the  possession  of  the  interfering 
mortgagee  on  the  ground  that  a  case  may  be  made  out  for  ^on_  5°^^®^' 
impeaching  the  mortgage   deed.     Ex  parte   Bayly,   15   Ch. 
D.  223. 

The  Court  will  not  as  a  rule  restrain  a  mortgagee  from  Terms  on 
selling  unless  the  mortgagor  pays  into  Court  or  otherwise  ig  restrained, 
secures  to  the  mortgagee  the  amount  which  he  swears  to  be 
due  to  him.     Whitworth  v.  Bhodes,  20  L.  J.  Ch.  105 ;  Ex  parte 
Bayly,  15  Ch.  JD.  223 ;  Warner  v.  Jacob,  20  Ch.  D.  220,  224; 
EUl  V.  Kirhwood,  28  W.  E.  358. 

But  where  the  mortgagee  swears  that  an  amount  is  due 
which  on  the  terms  of  the  security  cannot  be  due,  the  mort- 
gagor will  only  be  required  to  pay  into  Court  the  maximum 
amount  which  can  be  due  under  the  mortgage.  Hickson  v. 
Barlow,  23  Ch.  D.  690. 

And  where  the  mortgagee  was  solicitor  to  the  mortgagor 
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When  sale 
is  not 
restrained. 


When 
sale  was 
restrained. 


when  he  took  the  mortgage,  he  will  be  restrained  on  the 
mortgagor  paying  into  Court  such  a  sum  as,  having  regard 
to  the  nature  of  the  security,  will  make  the  mortgagee  safe 
till  the  amount  actually  due  is  ascertained.  Macleod  v.  Jones, 
24  Oh.  D.  289. 

A  sale  by  the  mortgagee  will  not  be  restrained  merely 
because  the  mortgagor  contests  the  amount  due  on  the 
security  {a),  or  because  the  conditions  of  sale  are  needlessly 
stringent  (h),  or  where  the  mortgage  provides  that  the  remedy 
of  the  mortgagor,  in  case  of  an  improper  sale,  shall  be  in 
damages  only  (e).  (a)  Cockell  v.  Bacon,  16  B  158;  Gill  v. 
Newton,  14  W.  E.  490;  (h)  Kershaw  v.  Kalow,  1  Jur.  N.  S. 
974 ;  (c)  Prichard  v.  Wilson,  10  Jur.  N.  S.  330. 

A  sale  was  restrained  where  there  was  evidence  that  it 
would  be  at  a  great  sacrifice  (a) ;  where  a  deed  of  arrangement 
provided  that  the  power  of  sale  should  not  be  exercised 
except  after  notice,  which  had  not  been  given  (h) ;  and  where 
the  mortgagee  had  himself  presented  a  petition  for  winding 
up  the  mortgagor  company  (c).  (a)  Merest  v.  Murray,  14  L. 
T.  321 ;  (b)  Gill  v.  Newton,  14  W.  E.  490;  (c)  In  re  Cambrian 
Mining  Co.,  50  L.  J.  Ch.  836. 

A  trustee  will  be  restrained  from  enforcing  a  claim  against 
the  trust  estate  by  foreclosure  or  sale,  where  the  trust  would  be 
thereby  destroyed.  DraJce  v.  Williamson,  25  B.  622 ;  Tennant 
V.  Trenchard,  4  Ch.  537. 

As  to  restraining  a  mortgagee  from  transferring  the  legal 
estate,  pending  a  redemption  action,  see  Rhodes  v.  Bueldand, 
16  B.  212 ;   Whitworth  v.  Bhodes,  20  L.  J.  Ch.  105. 

The  mortgagee  is  entitled,  as  a  general  rule,  to  pursue  all 
his  remedies  concurrently.  Mason  v.  Bogg,  2  My.  &  Or.  443 ; 
KellocKs  Case,  3  Ch.  769,  776. 

This  rule  is  subject  to  two  exceptions: — 
Mortgagee  1.  If  the  mortgagee  obtains  full  payment  by  his  personal 

paid  re-    "     remedy,  he  loses  his  right  to  foreclose  the  mortgaged  estate, 
foredoting?""  LooMiart  V.  Eardy,  9  B.  349 ;  Palmer  v.  Hendrie,  27  B.  349 ; 
28  B.  341. 

But  if  he  obtains  only  part  payment  by  his  personal  remedy, 


Restraining 
trustee  from 
foreclosing. 


Restraining 
transfer  of 
legal  estate. 
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he  may,  on  giving  credit  in  account  for  what  he  has  recovered, 
foreclose  for  non-payment  of  the  remainder.     Cases  supra. 

2.  The  mortgagor,  on  payment  of  the  mortgage  debt,  is  Mortgagee 
entitled  to  have  the  property  restored  to  him  unaffected  by  from^suing 
any  acts  of  the  mortgagee  which  he  has  not  authorized.  where  he 

Therefore,  where  the  mortgagee  is  unable  to  re-convey  the  restore 
mortgaged  property  and  restore   the   title-deeds,  he  will   be 
restrained  from  enforcing  his  personal  remedy.   Schoole  v.  Sail, 
1  Sch.  &  L.  176. 

If  the  mortgagee  after  foreclosure  enforces  his  personal 
remedy,  the  foreclosure  is  opened  and  the  mortgagor  let  in 
to  redeem.  Therefore,  if  the  mortgagee  has  sold  the  estate 
after  foreclosure,  he  will  be  restrained  from  enforcing  his 
personal  remedy.  Parry  v.  Barker,  8  Yes.  527;  13  Ves.  198 
(not  following  TooJce  v.  Hartley,  2  B.  C.  C.  125);  Loekhart  v. 
Hardy,  9  B.  349. 

A  mortgagor,  who  has  parted  with  the  equity  of  redemption, 
acquires,  on  being  sued  by  the  mortgagee,  a  new  right  to 
redeem.  Therefore,  where  the  assignee  of  an  equity  of 
redemption  had  mortgaged  the  property  to  the  original  mort- 
gagee, who  subsequently  sued  the  original  mortgagor  on  his 
covenant,  it  was  held  that  the  original  mortgagee  was  entitled 
to  judgment  only  on  the  terms  of  re-conveying  the  property  to 
the  original  mortgagor.  Palmer  v.  Hendrie,  27  B.  349  ;  28  B. 
341 ;  Kinnaird  y.  Trollope,  39  Ch.  D.  636. 

But  the  mortgagee  will  not  be  restrained  from  enforcing 
his  personal  remedy  where  he  has  sold  the  estate  under  a  power 
conferred  on  him  by  the  mortgage  deed  (a),  or  where  he  has 
been  deprived  of  the  estate  without  any  default  of  his  own, 
e.g.  where  a  lessor  has  entered  for  non-payment  of  rent  which 
the  mortgagee  was  not  bound  to  pay  (b).  (a)  Budge  v.  BioJiens, 
L.  R.  8  0.  P.  358 ;  (h)  In  re  Burrell,  7  Eq.  399. 
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CHAPTER  XXXVII. 

TRANSFER   AND   DEVOLUTION   OF   THE    SECURITY. 

Every  person  entitled  to  a  mortgage  or  charge  upon  property  Everyincum- 
may  transfer  the  benefit  of  his  security,  either  absolutely  or  transfer  his 
by   way    of  sub-mortgage    or  sub-charge.     Taylor  v.  Russell,  '^®°""  y- 
[1892]  A.  C.  244,  255. 

As  to  the  power  conferred  upon  a  mortgagor  by  the  Con-  Conveyancing 
veyancing  Act,  1881,  sect.  15,  (1),  to  require  his  mortgagee  to  s.  15,  (i).' 
transfer  instead  of  reconveying,  see  p.  558. 

A  company  which  has  under  its  articles  a  lien  on  shares  for 
debts  due  from  a  shareholder  may  be  required  by  an  indebted 
shareholder,  under  sect.  15,  (1)  of  the  Conveyancing  Act,  1881, 
to  transfer  its  lien  to  his  nominee  on  payment  of  the  debt. 
Everitt  v.  Automatio  Weighing  Machine  Co.,  [1892]  3  Ch.  506. 

The  pledgee  can  at  any  time,  after  the  creation  of  the  ^.^^^us^fer  Ms 
pledge,  in  the  absence  of  special  provisions  to  the  contrary,  rights, 
transfer  his  rights  as   pledgee,   either    by  assignment   or   by 
sub-pledge.    Mores  v.  Gonham,  Owen,  123  ;  Jarvis  v.  Rogers,  15 
Mass.  Eep.  389 ;  Donald  v.  Suckling,  L.  R.  1  Q.  B.  585. 

A  person  entitled  to  a  possessory  lien  cannot  transfer  the  Possessory 
benefit  of  the  lien  to  another.     He  can  only  part  with  the  beton™° 
chattel  to  an  agent  to  hold  on  his  behalf.     M'Gomhie  v.  Davis,  ferred. 
7  East,  5. 

A.     Transfer  of  the  Security  at  Law. 

A  security  on  property  consists  of  two  parts,  the  debt,  and 
the  property  for  which  it  is  made  a  security. 

Where  the  property  is  transferred  at  law  for  value,  with  Transfer  of 

the  intention  of  transferring  the  security,  the  transferee  is  without  debt. 

A.M.  2  r 
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Judicature 
Act,  1873, 
s.  25,  (6). 


Transfer  of 
railway 
mortgages 
and  bonds. 


and  deben- 
ture stock. 


Contract  for 


entitled  to  hold  the  property  until  payment  of  the  debt, 
although  the  debt  itself  is  not  transferred.  Jones  v.  Gibbons, 
9  Ves.  407 ;  Phillips  v.  Gutteridge,  4  De  G.  &  Jo.  531. 

The  receipt  given  by  a  building  society  on  being  paid  off, 
whether  under  the  Act  6  &  7  Wm.  IV.  c.  32,  or  under  the 
Building  Societies  Act,  1874  (37  &  38  Vict.  c.  32),  applies  to 
a  transfer  as  well  as  to  a  reconveyance,  and  has  the  effect  of 
vesting  the  estate  in  the  mortgaged  property  in  any  person 
paying  off  the  mortgage,  although  he  is  a  stranger  to  the 
equity  of  redemption.  Pease  v.  Jackson,  3  Ch.  576 ;  Lawrence 
V.  Clements,  31  L.  T.  N.  S.  670 ;  Fourth  City  Building  Society 
V.  Williams,  14  Ch.  D.  140;  Robinson  v.  Trevor,  12  Q.  B.  D. 
423 ;  Sangster  v.  Cochrane,  28  Ch.  D.  298 ;  Ulster  Building 
Society  v.  Glenton,  21  L.  E.  Jr.  124. 

The  assignment  of  a  secured  debt  must  be  accompanied  by 
the  same  formalities  as  are  essential  to  make  the  security 
effective  in  its  creation.     Jarvis  v.  Jarvis,  63  L.  J.  Ch.  10. 

The  Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  sect.  25,  (6), 
enables  debts  or  other  legal  choses  in  action  to  be  assigned 
at  law.     See  pp.  14,  15. 

The  Companies  Clauses  Act,  1845  (8  &  9  Vict.  c.  16),  pro- 
vides (sect.  46)  that  any  party  entitled  to  any  mortgage  or 
bond  may  transfer  his  interest  by  deed  duly  stamped,  wherein 
the  consideration  shall  be  truly  stated.  Sect.  47  provides  for 
the  registration  of  transfers. 

The  effect  of  these  sections  is  to  make  a  bond  transferable 
at  law,  and  the  transferee  must  sue  on  it  in  his  own  name. 
Vert  lie  v.  East  Anglian  Bys.  Co.,  5  Ex.  280. 

Sect.  49  provides  that  the  interest  on  any  such  mortgage 
or  bond  shall  not  be  transferable,  except  by  deed  duly 
stamped. 

The  Companies  Clauses  Act,  1863  (26  &  27  Vict.  c.  118), 
provides  (sect.  23)  that  debenture  stock,  with  the  interest 
thereon,  shall  be  transferable  in  the  same  manner  and  accord- 
ing to  the  same  regulations  and  provisions  as  other  stock  of 
the  company. 

A  contract  for  the  sale  of  a  money  bond  which  contains  a 
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proviso  that  the  obligee  is  entitled  to  the  benefit  of  a  mort-  sale  of  in- 

gage  of  land  {Toppin  v.  Lomas,  16  0.  B.  145),  or  for  the  sale 

of  a  debenture  which  creates  a  floating  charge  on  leaseholds 

(Driver  v.  Broad,  [1893]  1  Q.  B.  539,  744),  is  a  contract  for 

the  sale  of  an  interest  in  land  within  sect.  4  of  the  Statute 

of  Frauds. 

The  Merchant  Shipping  Act,  1894  (57  &  58  Vict.  c.  60),  Transfer  of 

provides  (sect.  37)  for  the  transfer  of  registered  mortgages  ship." 

of  a  ship  or  share,  and  the  registration  of  the  transferee  as 

mortgagee. 

As  to  tlie  transfer  of  a  statutory  mortgage  under  the  Con-  statutory 

veyancing  Act,  1881,  see  sect.  27  of  the  Act.     As  to  the  effect  ^°^^s^ss- 

of  a  transfer  in  statutory  form  of  a  mortgage  not  in  statutory 

form,  see  In  re  Beacliey,  [1904]  1  Ch.  67. 

As  to  the  transfer  of  a  registered  charge  under  the  Land  Begistered 

Transfer  Act,  1875,  see  sect.  40  of  the  Act,  as  amended  by  the        °  ' 

First  Schedule  to  the  Land  Transfer  Act,  1897. 

On  the  transfer  of  a  building  society  mortgage  contaiuing 

a  power  for  "the  trustees  or  trustee  of  the  society  ''  to  sell,  the 

mortgagor  not  joining  in  the  transfer,  the  transferee,  if  not  a 

trustee  of  the  society,  cannot  exercise  the  power  of  sale ;  In  re 

Bumney  &  Smith,  [1897]  2  Ch.  351. 

Where,  on  a  transfer  passing  the  legal  estate,  payment  is  Transferor, 

made  to  an  unauthorized  person,  the  subsequent  production  estopped 

by  him  of  a  transfer  with   receipt  endorsed  which   he   has  ^'^°^  setting 
•"     _  ^  up  equity. 

obtained  by  fraud  from  the  transferor  amounts  to  a  repre- 
sentation by  the  transferor  that  he  has  received  payment,  and 
prevents  him  from  setting  up  an  equity  in  the  nature  of  an 
unpaid  vendor's  lien  against  the  transferee.  Gordon  v.  James, 
30  Ch.  D.  249. 

B.  Transfer  of  the  Security  in  Equity. 

Legal  choses  in  action  were  before   the  Judicature  Act  Transfer  of 
assignable  in  equity,  but  not,  except  by  the  law  merchant  ^n^^q^ity. 
or  under  statutory  provisions,  at  law.     An  action  at  law  could 
only  be  brought  by  the  original  contractee,  but  he  was  com- 
pellable  in   equity  to   allow  his   name   to   be   used   by  the 
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assignee  for  the  purpose  of  an  action,  on  an  indemnity  against 
costs.  Grouch  v.  Credit  Fonder  of  England,  L.  R.  8  Q.  B. 
37  k 

The  question  whether  the  benefit  of  a  mortgage  or  charge 
has  been  transferred  is,  in  equity,  a  question  of  intention 
only;  where  a  transfer  is  intended  and  a  valuable  considera- 
tion has  passed,  the  absence  of  a  formal  assignment  will  not 
prevent  effect  from  being  given  to  the  intention. 
Stranger  A  stranger  who  pays  off  a  mortgage  or  charge  on  property 

charge.  is  in  equity  treated  as  a  transferee  of  the  benefit  of  the  mort- 

gage or  charge.  Grachnall  v.  Janson,  11  Ch.  D.  1,  18; 
Patten  v.  Bond,  60  L.  T.  583 ;  Ghetivynd  v.  Allen,  [1899]  1 
Ch.  353 ;  Butler  v.  Rice,  [1910]  2  Ch.  277. 

Where  a  stranger  advanced  money  to  the  owner  of  the 
equity  of  redemption  to  be  applied  in  paying  off  a  first 
mortgagee,  who  assigned  the  mortgaged  premises  to  the 
brother  of  the  mortgagor  without  declaring  any  trusts,  it  was 
held  that  the  brother  was  a  trustee  for  the  stranger.  Walcott 
V.  Condon,  6  Ir.  Jur.  15. 

A  stranger  who  advances  money  by  means  whereof  the 
mortgagor  pays  off  a  mortgage  on  properties  A.  and  B.  does 
not,  by  taking  a  mortgage  on  A.,  abandon  his  charge  ou  B. ; 
Ghetwijnd  v.  Allen,  [1899]  1  Ch.  353. 

Where  a  person  entitled  to  the  equity  of  redemption  in  A. 
pays  off  a  mortgage  on  A.  and  B.,  the  mortgage,  even  if  it 
determines  as  to  A.,  will  be  kept  alive  as  to  B.  Taws  v. 
Knoides,  [1891]  2  Q.  B.  564,  572. 

See,  further,  as  to  the  rights  of  a  lender  to  a  corporation 
borrowing  idtra  vires,  where  the  money  is  employed  in 
discharging  existing  debts,  p.  294. 

As  to  payment  by  a  person  interested  in  the  equity  of 
redemption,  see  p.  585. 
Transfer  of  The  benefit  of  a  vendor's  lien  on  land  or  of  an  equitable 

titie^™''"  ^  °  charge  by  deposit  of  title-deeds  of  land  (a),  or  documents  of 
title  of  personal  property  (6),  may  be  transferred  by  a  transfer 
for  value  of  the  deeds  or  documents  of  title  without  writing, 
(a)  Bryden  v.  Frost,  3  My.  &  Cr.  670 ;  FMyne  v.  Baker,  1  Giff. 
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241 ;  Broekleshy  v.  Temperance  Building  Society,  [1895]  A.  0. 
173, 182.     (5)  France  v.  Clark,  26  Ch.  D.  257. 

The  benefit  of  an  equitable  mortgage  by  deposit  to  a  firm  Transfer  of 

,  .  ,     .  .  charge  to 

passes  to  tlie  persons  who  for  the  time  being  constitute  the  firm. 

firm.    Ex  parte  Oakes,  2  M.  D.  &  D.  234;  In  re  O'Brien,  11 

L.  E.  Ir.  218. 

Where  the  benefit  of  the  mortgage  debt  is  transferred,  but  Transfer  of 

.       ,    ,        ,  „  '  .         debt  without 

the  mortgaged  property  is  retained  by  the  transferor,  he  is  a  property. 

trustee  for  the  transferee  of  whatever  he  recovers  from  the 

mortgagor  by  virtue  of  his  possession  of  the  property.    Morley 

V.  Morley,  25  B.  253,  258. 

A  voluntary  assignment  of  a  sum  of  money  charged  on  Voluntary 
•^  °  _  _  .  assignment 

land,  the  legal  estate  in  which  is  retained  by  the  assignor,  of  debt. 

is  incomplete,  as  the  assignee  could  not  recover  the  money 

without  reconveying  the  legal  estate.     Woodford  v.  Charnley 

28  B.  96 ;  Bizzey  v.  Flight,  24  W.  E.  957. 

A  voluntary  assignment  of  a  debt  secured  by  a  registered 
bill  of  sale  of  chattels,  of  which  the  assignor  has  not  taken 
possession,  is  complete,  although  there  is  no  assignment  either 
of  the  bill  of  sale  or  the  chattels,  express  powers  being  given 
to  the  assignee  to  get  in  the  debts  and  do  whatever  is  necessary 
for  the  purpose.     In  re  Patrick,  [1891]  1  Ch.  82. 

A  voluntary  transfer  of  title-deeds  deposited  by  way  of  Voluntary 
equitable   mortgage  with    the   intention   of  transferring   the  title-deeds, 
security  is  incomplete,  and  the  administrator  of  the  transferor 
has  been  held  entitled  to  recover  the  deeds  from  the  trans- 
feree.   Edwards  v.  Jones,  1  My.  &  Cr.  226  ;  In  re  Richardson, 
30  Ch.  D.  396. 

A  delivery  of  mortgage  deeds  by  A.  to  B.  by  way  of  donatio  Transfer  of 
mortis  causa  is  a  good  gift  of  the  money  secured,  and  the  mm-ks  causd. 
person  holding  the  land  is  in  equity  a  trustee  for  the  donee 
of  the  mortgage  debt.     Buffield  v.  meks,  1  Dow  &  CI.  1. 

On  the  transfer  for  value  of  a  mortgage  where  the  trans-  Collateral 
feror  holds  collateral  securities  which  he  retains,  he  becomes  ^'^''^^^ 
a  trustee  of  those  securities  for  the  mortgagor  or  (if  there  is 
an  agreement  to  that  effect)  for  the  transferee.     Glasscock  v. 
Balls,  24  Q.  B.  D.  13. 
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Where  a  mortgagee,  who  held  a  promissory  note  of  the 
mortgagor  as  collateral  security  for  part  of  the  mortgage 
debt,  transferred  the  mortgage  debt  and  securities  to  A., 
from  whom  he  received  the  whole  amount  due  thereon,  and 
indorsed  the  note  for  value  to  B.,  who  had  no  notice  of  the 
circumstances,  B.  was  held  entitled  to  recover  on  the  note  from 
the  mortgagor.     Glasseock  v.  Balls,  24  Q.  B.  D.  13. 

C.  What  passes  by  the  Assignment. 

Bentinarrear        The  assignment  of  a  mortgage  does  not  pass  rent  in  arrear. 

'  The  assignee  cannot,  therefore,  on  taking  possession,  claim  rent 

due  before  the  assignment.    Salmon  v.  Dean,  5  Mac.  &  G.  344. 

Interest  in  On  the  transfer  of  a  mortgage,  interest  in  arrear  cannot  be 

arrear  cannot  .... 

be  made         turned  into  principal  without    the  concurrence  of  the  mort- 
principa  .       gagor.    Ashenhurst  v.  Ja7nes,  3  Aik.  270 ;  Mattheivs  v.  WaUicyn, 
4  Ves.  118,  128  ;  Cottrell  v.  Fin7iey,  9  Ch.  541. 

Where  an  intending  transferee  has  paid  interest  in  arrear 
before  the  transfer,  he  will  be  entitled  to  a  charge  on  the 
estate  for  the  amount  so  paid,  without  interest.     Cottrell  v. 
Finney,  9  Ch.  541. 
Presumption        On  the  transfer  of  a  mortgage  the  presumption  is  that  the 
arek^ptlaive.  powers   given   to    the   mortgagee   by   the    old   mortgage  are 
intended  to  be  kept  alive.     A  power  of  sale,  if  interest  should 
be  three  months  in  arrear,  remains  exercisable,  although  by 
the  deed  of  transfer  interest  is  made  payable  at  a  different 
time.     Young  v.  Bolerts,  15  B.  558 ;  Boijd  v.  Petrie,  7  Ch.  385. 
See  as  to  power  of  sale  in  a  building  society  mortgage,  p.  435. 
Extinction  of        Where,  on  the  transfer  of  a  mortgage,  a  new  covenant  is 
pa7°™'  *°     entered  into  for  payment  of  the  old  mortgage  debt  or  of  a 
consolidated  debt  of  which  the  old  mortgage  debt  forms  part, 
the  covenant  to  pay  in  the  old  mortgage   is  extinguished, 
although  the  old  mortgage  debt  and  the  benefit  of  the  cove- 
nant   for    payment    are    expressly    transferred.      Bolton    v. 
Buchenliam,  [1891]  1  Q.  B.  278. 
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D.  Rights  as  between  Mortgagor  and  Assignee. 

The  assignee  of  a  mortgage  is  in  general  entitled  to  enforce  Assignee  may 

°  &   o  5  _      enforce  mort- 

it  against  the  mortgagor  for  the  full  amount  due  upon  it,  gage  for  full 
although  he  has  given  less.     Morret  v.  PasJce,  2  Atk.  52,  54.      ^   °  ' 

Thus,  a  puisne  mortgagee  buying  up  a  first  mortgage  for 
less  than  the  amount  due  can  hold  it  for  the  full  amount. 
I)ohso7i  V.  Land,  8  Ha.  216,  220 ;  Shaw  v.  Bunny,  2  D.  J.  &  S. 
468. 

The  owner  of  the  reversion  in  fee  of  an  estate  subject  to 
two  charges,  neither  of  which  he  created,  may  buy  in  the 
earlier  of  the  two  and  hold  it,  as  against  the  owner  of  the 
later  one,  for  the  whole  amount  due,  although  he  gave  less. 
Davis  V.  Barrett,  14  B.  542. 

The  rule  is  subject  to  the  following  exceptions  : — 

1.  A  person  standing  in  a  fiduciary  position  to  the  mort-  unless  he  is 

^  °  *'   ^  .  trustee  for 

gagor  can  only  hold  a  mortgage  for  the  amount  which  he  mortgagor, 

gave  for  it.     Li  re  Imperial  Land  Go.   of  Marseilles,  4  Ch. 

D.  566. 

Thus,  an  executor  (Morrett  v.  PasJce,  2  Atk.  52,  54),  a 
tenant  for  life  (Eill  v.  Broivne,  Dru.  t.  Sugd.  426),  or  an  heir 
at  law  (Lancaster  v.  Evors,  10  B.  1 54 ;  1  Ph.  349),  buying  up 
an  incumbrance  affecting  the  inheritance  can  only  hold  it  for 
the  amount  actually  paid. 

The  purchaser  of  an  estate  buying  up  an  incumbrance  on 
it  which  the  vendor  was  bound  to  satisfy  can  only  hold  it,  as 
against  the  vendor,  for  the  amount  actually  paid.  Cane  v. 
Lord  Allen,  2  Dow,  289. 

An  agent  of  the  mortgagor,  e.g.  his  solicitor,  can  only  hold 
a  moi'tgage  for  the  amount  actually  paid.  Beed  v.  Norris,  2 
My.  &  Cr.  861;  LaivJess  v.  Mansfield,  1  D.  &  War.  557,  629; 
Nelson  V.  Booth,  27  L.  J.  Ch.  110,  114;  Macleod  v.  Jones,  24 
Ch.  D.  289,  300. 

2.  An  agent  who,  after  the  agency  has  ceased,  takes  advan-  or  takes 
tage  of  information  obtained  as  agent  to  buy  up  an  incum-  of  forme°i^ 
brance  on  the  principal's  property  at  less  than  the  amount  due  agency, 
can  only  hold  it  for  the  amount  paid  by  him.    Carter  v.  Palmer, 
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1  D.  &  Wal.  722 ;  8  CI.  &  F.  657 ;  Hohclay  v.  Peters,  29  L  J. 
Cb.  780. 
or  can  be  put  3.  An  equitable  transferee  for  value  without  notice  of  a 
tern?s?^  ^  **  debenture  of  a  company  transferable  at  law,  which  has  been 
irregularly  issued,  is  only  entitled  to  the  benefit  of  the  deben- 
ture, as  against  the  company,  to  the  amount  actually  paid 
by  him  for  it.  In  re  Romford  Canal  Go ,  Pococlc's  Claim,  24 
Ch.  D.  85. 

In  determining  the  question  whether  a  transferee  takes 
subject  to  or  free  from  legal  or  equitable  claims  which  the 
assignor  had  against  the  transferor,  different  considerations 
apply,  (1)  where  the  debt  is  transferable  at  law,  (2)  where  it 
is  transferable  in  equity. 

As  to  securities  transferable  at  law — 
Irregularity  1.  Where  a  company  have  power  to  issue  securities  trans- 

cannot  besetf^rable  at  law,  an  irregularity  in  the  issue  or  an  equity  which 
legaf^™^*  the  company  may  have  against  the  original  holder  cannot  be 
set  up  against  a  bo7id  fide  transferee  for  value  without  notice 
who  has  completed  his  title  at  law.  Webb  v.  Heme  Bay  Com- 
missioners, L.  E.  5  Q.  B.  642 ;  Briggs  v.  Massey,  42  L.  T.  49 ; 
In  re  Romford  Canal  Co.,  Careiv's  Claim,  24  Ch.  D.  85. 
or  equitable  2.  Where  a  company  have  power  to  issue  securities  trans- 

ferable at  law,  and  issue  securities  which  they  represent  on 
the  face  of  them  to  be  so  transferable,  they  cannot  set  up  a 
legal  defence,  e.g.  an  irregularity  in  the  issue,  against  a  person 
who  has  agreed  to  take  a  transfer  of  them  for  value,  although 
they  are  still  registered  in  the  name  of  the  original  holder 
and  no  transfer  has  been  executed.  In  re  Cork  and  Youghal 
Railway  Co.,  4  Ch.  748;  In  re  Romford  Canal  Co.,  Pocoek's 
Claim,  Triekett's  Claim,  24  Ch.  D.  85. 

A  fortiori,  they  cannot  under  such  circumstances  set  up 
against  an  equitable  transferee  an  equity  which  they  may 
have  against  the  original  holder,  e.g.  an  equity  arising  from 
an  agreement  by  the  original  holder  to  indemnify  the  company 
against  payment  of  principal  or  interest  on  the  bonds  trans- 
ferred. Diehson  v.  Swansea  Vale  By.  Co.,  L.  E.  4  Q.  B.  44. 
As  to  securities  transferable  in  equity — 
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"An  assignee  of  a  chose  in  action  .  .  .  takes  subject  to  all  Assignee  of 
rights    of  set-off  and   other   defences   which  were   available  action  takes 
against  the   assignor,   subject   only  to   this  exception,  that,  eg^jt^gg*" 
after  notice  of  an  assignment  of  a  chose  in  action,  the  debtor 
cannot,  by  payment  or  otherwise,  do  anything  to  take  away 
or  diminish  the  rights  of  the  assignee  as  they  stood  at  the 
time  of  the  notice."     Per  James,  L.J.,  in  Boxhurghe  v.  Cox,  17 
Oh.  D.  520,  526. 

The  rule  is  not  affected  by  sect.  25,  (6),  of  the  Judicature 

Act,  1873.     In  re  Milan  Tramways  Co.,  22  Ch.  D.  122,  127. 

The  rule  is  not  affected  by  the  fact  that  the  assignment  of  although  he 
1      .  .  .  ^s  also 

the  debt  is  combined  with  the  assignment  of  an  estate  in  real,  mortgagee.' 

or  an  interest  in  personal,  property  to  secure  the  debt.     The 

assignment  of  the  property  is  ancillary  to  the  assignment  of 

the  debt ;  and  as  the  assignee  takes  the  debt,  so  he  must  take  the 

property,  subject  to  all  equities  available  against  his  assignor. 

The  assignee  in  such  a  case  is  not  a  purchaser  for  value 
without  notice.  Although  he  may  not  have  notice  of  the 
particular  equity  claimed  by  the  original  mortgagor,  he  has 
notice,  in  taking  an  assignment  of  a  debt,  that  he  takes  subject 
to  equities.  It  follows  that,  as  he  cannot  claim  to  take  with- 
out notice,  his  position  is  the  same,  whether  he  acquires  by 
the  assignment  an  equitable  or  legal  estate.  Cochell  v.  Taylor, 
15  B.  103,  117;  8mitli  v.  Parhes,  16  B.  115;  Parher  v.  Clarice, 
30  B.  54. 

The  cases  of  Judd  v.  Green,  45  L.  J.  Oh.  108,  and  Nant-y-glo 
Ironworks  Go.  v.  Tamplin,  35  L.  T.  125,  so  far  as  inconsistent 
with  these  principles,  cannot  be  treated  as  law. 

The  rule  is  the  same  whether  the  assignment  is  by  way  of 
transfer  of  the  original  mortgage  or  by  way  of  sub- mortgage. 
Norrish  v.  Marshall,  5  Madd.  475;  Gochell  v.  Taylor,  15  B. 
103;  Reeve  v.  Whitmore,  4  D.  J.  &  S.  1,  19;  Iw  re  South- 
ampton's Estate,  16  Oh.  D.  178,  186. 

Of  course,  the  original   mortgagor  may  be   estopped,  as  Estoppel. 
against  a  transferee  of  the  mortgage,  from  setting  up  an  equity 
which  he  may  have  against  the  transferor;  as  to  which,  see 
p.  444. 
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Fraud.  If  a  fraudulent  mortgage  of  uncalled  capital  has  been  made 

by  a  company,  and  a  winding-up  order  is  made  before  the 
transfer  of  the  mortgage,  the  transferee  does  not  get  a  better 
title  than  that  of  the  original  mortgagee.  In  re  Givelo,  c5c., 
Co.,  [1901]  1  I.  E.  38. 

Where,  after  mortgaging  to  his  solicitor,  the  mortgagor 
employs  the  solicitor  as  his  agent  to  sell  the  mortgaged 
property,  and  the  solicitor  and  mortgagor  sell,  the  solicitor 
suppressing  the  fact  that  he  had  transferred  his  mortgage, 
the  transferee  of  the  mortgage  is  entitled  as  against  the  pur- 
chaser to  treat  the  mortgage  as  subsisting  notwithstanding 
the  sale,  the  purchaser  being  entitled  to  be  indemnified  by 
the  mortgagor,  who  is  held  to  be  affected  with  constructive 
notice;  Dixon  v.  Winch,  [1900]  1  Ch.  736. 
Assignee  The  assignee  takes   subject  to  the  state  of  the  account 

to  state  of      between  his  assignor  and  the  mortgagor  at  the  date  of  the 
account.         assignment.    Matthews  v.  Wallwijn,  4  Ves.  118,  127 ;  Chambers 
V.   GoUuin,  9  Ves.  254,  264 ;  Mangles  v.  Dixon,  3  H.  L.  0. 
702,  785. 

A  transferee,  who  does  not  enquire  of  the  mortgagor  as  to 

the  state  of  account  between  the  mortgagor  and  transferor, 

cannot  retain  his  security  as  against  the  mortgagor,  if  in  fact 

the  mortgagor  has  paid  off  the  transferor ;   Turner  v.  Smith, 

[1901]  1  Ch.  213. 

Payments  to         The  mortgagor  is  entitled  to  treat  the  assignor  as  his  creditor 

befoM°notice  Until  he  has  notice  of  the  assignment.     Therefore,  payments 

good  as  made  on  account  of  the  mortgae;e  debt  after  assignment  and 

against  °    ^  °  _ 

assignee.  before  notice  are  good  as  against  the  assignee.  Williams  v. 
Sorrell,  4  Ves.  389 ;  Ex  ])arte  Monro,  Buck,  300 ;  Cavendish  v. 
Geaves,  24  B.  163 ;  Wheatley  v.  Bastow,  7  D.  M.  &  G.  261, 
275 ;  Reeve  v.  Whitmore,  4  D.  J.  &  S.  1,  19 ;  In  re  South- 
ampton's Estate,  16  Ch.  D.  178,  186;  Bicherton  v.  Walher,  31 
Ch.  D.  151,  158 ;  Beriviel  v.  Price,  [1905]  1  Ch.  632. 

Whatever  is  equivalent  to  payment  as  between  mortgagor 
and  mortgagee  is  good  as  against  the  assignee.  Norrish  v. 
Marshall,  5  Madd.  475 ;  see  Baijne  v.  Baker,  1  Giff.  241 ; 
Stocks  V.  Dobson,  5  De  G.  &  Sm.  760;  4  D.  M.  &  G.  11. 
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In  Witliington  v.  Tate  (4  Ch.  288),  the  payment  was  made 
to  a  person  not  authorized  to  receive  it  on  account  of  the 
assignor. 

The  mortgagor  is  entitled  to  set  off  against  the  assignee  Mortgagor's 

°   °  .  °  ^  right  of 

of  the  mortgage  debt  all  debts  accruing  due  from  the  assignor  set-off. 
to  him.  before  he  has  notice  of  the  assignment,  whether  they 
are  both  due  and  payable  before,  or  due  before  but  not  payable 
till  after  the  assignment.  Wilson  v.  Gabriel,  4  B.  &  S.  243 ; 
In  re  China  Steamship  Co.,  7  Eq.,  240;  Christie  v.  Taunton, 
Delmard,  Lane  &  Co.,  [1893]  2  Ch.  175. 

But  he  cannot  set  off  a  debt  which  does  not  accrue  due 
till  after  notice  of  the  assignment,  although  the  liability  out 
of  which  it  arises  existed  before  notice.  Unity  Banking  Associa- 
tion V.  King,  25  B.  72 ;   Watson  v.  Mid-  Wales  Ry.  Co.,  L.  E.  2 

C.  P.  593;  In  re  Milan  Tramways  Co.,  22  Ch.  D.  122 ;  25  Ch. 

D.  587;    Christie  v.  Taunton,  Delmard,  Lane  &  Co.,  [1893]  2 
Oh.  175,  184. 

Where  a  contingent  debt  is  assigned,  and  notice  given  to 
the  debtor,  he  is  entitled  to  set  off,  as  against  the  assignee, 
debts  becoming  due  to  him  from  the  assignor  before  the 
contingent  debt  becomes  a  debt  certain  in  respect  of  liabilities 
incurred  before  he  received  notice ;  but  he  cannot  set  off  debts 
so  becoming  due  in  respect  of  liabilities  incurred  after  he 
received  notice.  Jeffryes  v.  Agra  &  Masferman's  Banh,  2  Eq. 
674. 

Where  a  company  assigned  moneys  which  were  to  become  Set-off  of 
due  to  them  from  time  to  time  under  a  contract,  it  was  held  damages, 
that  unliquidated  damages  for  breach  of  a  term  of  the  con- 
tract, incurred  after  notice  of  the  assignment  had  been  given 
to  the  debtors  and  after  all  the  moneys  had  become  due,  could 
not  be  set  off  as  against  the  assignees.  Lee  &  Chapman  s  Case, 
26Ch.  D.  624;  30  Ch.  D.  216. 

In  Government  of  Newfoundland  v.  Newfoundland  By.  Co. 
(13  App.  Ca.  199)  it  was  held  that  unliquidated  damages 
for  non-completion  of  a  railway  might  be  set  off  as  against 
assignees  of  an  annual  subsidy  payable  in  respect  of  each  five 
miles  of  the  railway  completed  and  operated. 
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The  question  is,  when  does  the  debt  which  is  assigned 
become  due  ?  When  a  debt  under  a  contract  is  unconditionally 
due,  it  is  clear  that  the  debtor  cannot,  as  against  the  creditor, 
set  off  a  claim  in  respect  of  a  contingent  breach,  whether  of 
the  same  or  another  contract. 

But  where  the  debt  which  is  assigned  and  the  claim  which 
it  is  sought  to  set  off  against  it  arise  under  the  same  contract, 
it  may  appear  that  the  parties  intended  to  make  the  fulfil- 
ment of  the  other  terms  of  the  contract  a  condition  precedent 
to  the  debt  becoming  due.  Mangles  v.  Dixon,  3  H.  L.  C.  702 ; 
Smith  V.  ParJces,  16  B.  115, 119  ;  Watson  v.  Mid-Wales  By.  Co., 
L.  E,  2  C.  P.  593. 

The    debtor   can    avail   himself  of  a  set-off  against  the 

assignee,  not  only  where  the  assignee  is  enforcing  his  personal 

remedy  for  the  debt,  but  also  where  he  is  enforcing  his  remedy 

against  the  property  which  forms  the  subject  of  the  security. 

Dodd  V.  Lydall,  1  Ha.   333;  .Christie   v.  Taunton,   Delmard, 

Lane  &  Co.,  [1893]  2  Ch.  175,  184. 

Set-off  of  -^^  t^  *^^  rights  of  executors  to  set  off  debts  due  from  a 

debts  due       legatee  to  the  estate  as  a2:ainst  a  mortgapjee  of  the  legacy,  see 
from  legatee.       °  °  °   °  b     .J ' 

Willes  V.  Greenhill,  (No.   1)  29  B.   376  ;  Be  Moore,  45  L.  T. 

466;  In  re  Enapman,  18  Ch.  D.  300;  Re  Langham,  74  L.  >T. 

611. 
Set-off  in  -^  sum  certified  as  due  from  one  co-owner  by  way  of  occu- 

partition        pation  rent  in  a  partition  action  cannot  be  set  off  as  against 

a  mortgagee  of  his  share,  though  it  could  be  set  off  as  against 

the  co-owner  himself ;  Hill  v.  Biolcin,  [1897]  2  Ch.  579. 
Mort'^ao-or  Where  a  debt  is  only  assignable  subject  to  equities,  the 

estopped  from  debtor  may,  (1)  by  his  conduct  at  the  creation  of  the  security, 

availing  j^  \    /      j  , •  t         i 

himself  of  or  (2)  by  a  subsequent  acknowledgment  oi  its  validity,  be 
equities.  prevented  from  setting  up  against  a  transferee  for  value  a 
legal  defence  or  an  equity  which  he  may  have  against  the 
original  creditor.  Athenxum  Life  Assurance  Society  v.  Pooley, 
1  Giff  102 ;  3  De  G.  &  Jo.  294 ;  Higgs  v.  Assam  Tea  Co.,  L.  R 
4  Ex.  387. 

As  to  the  effect  of  representations  at  the  creation  of  the 
security — 
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The  mortgagor's  acknowledgment  in  the  mortgage  deed  Receipt  by 
of  the  receipt  of  a  certain  amount  and  his  execution  of  an  more^than  he 
indorsed  receipt   for   the   same   amount   entitles  a  hond  fide  received. 
transferee  for  value  to  recover  that  amount  although  a  less 
amount  was  actually  advanced.     Bickerton  v.   Walker,  31  Ch. 
D.  151.     And  since  the  Conveyancing  Act,  1881,  the  acknow- 
ledgment in  the  body  of  the  deed  is  sufficient  in  such  a  case ; 
Bateman  v.  Hunt,  [1904]  2  K.  B.  530. 

Where  A.  deposited  with  B.  as  security  for  150Z.  certificates  Deposit  of 

._  „        .  Ill-        i;i.  11  certificates  of 

or  shares,  with  a  transfer  signed  by  him,  but  having  the  date,  shares,  with 

consideration,  and  transferee's  name  in  blank,  and  B.  handed  ^^an^fer. 

them  over  in  the  same  incomplete  state  to  C.  to  secure  250Z., 

it  was  held  that  A.  was  entitled  to  recover  them  from  G.  on 

payment  of  150Z.     France  v.  Glarke,  26  Ch.  D.  257. 

On  the  question  how  far  this  case  is  consistent  with  Colonial 
Bank  v.  Oady  (15  App.  Ca.  267),  see  p.  563,  below. 

Where  debentures  were  issued  in  pursuance  of  a  contract  ^^g^^g^'^'''^ 

with  iV.  to  issue  debentures  which  should  be  transferable  free  transferable 

free  from 
from  equities,  and  they  were  made  payable  to  A.,  his  executors,  equities. 

administrators,  or  assigns,  or  to  the  bearer  thereof,  it  was  held 
that  a  holder  for  value  might  prove  on  them  without  regard 
to  any  equities  between  the  company  issuing  them  and  A.  In 
re  Blakely  Ordnance  Go.,  3  Ch.  154. 

But  where  there  was  no  antecedent  contract  determining 
the  construction  to  be  put  upon  the  debentures,  it  was  held 
that  debentures  is  a  similar  form  were  only  transferable 
subject  to  equities,  a  covenant  in  the  debenture  to  pay  "  the 
holder  for  the  time  being  of  this  debenture  bond "  not  ex- 
cluding the  ordinary  rule.  In  re  Natal  Investment  Go.,  3  Ch. 
355. 

Where  a  bond  is  given  with  the  intention  that  it  shall  be 
transferable  free  from  equities,  but  no  evidence  of  such  in- 
tention appears  on  its  face,  an  assignee  takes  subject  to 
equities.     Graham  v.  Johnson,  8  Eq.  36.' 

Where  a  debenture  contains  a  condition  that  the  regis- 
tered holder  will  be  regarded  as  exclusively  entitled  and  that 
the  moneys  will  be  paid  without  regard  to  equities  and  the 
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receipt  of  the  registered  holder  is  made  a  good  discharge,  the 
company  is  entitled  to  set  oiif  the  amount  due  from  the  regis- 
tered holder  to  the  company,  although  the  registered  holder 
has  obtained  an  advance  by  means  of  a  deposit  of  the  deben- 
ture unaccompanied  by  a  transfer;  In  re  Bichard  Smith  &  Go., 
[1901]  1  I.  E.  73. 

Where  a  debenture  or  a  debenture  trust  deed  contains  a 
condition  that  the  money  secured  is  to  be  paid  with  regard  to 
equities,  this  will  protect  a  transferee  who  is  a  hond  fide  pur- 
chaser for  value  even  if  he  does  not  obtain  registration ;  In  re 
Goy  Limited,  [1900]  2  Ch.  149.  But  if  it  is  clear  from  the 
context  that  only  registered  holders  are  contemplated  as  being 
protected  {e.g.  where  the  receipt  of  the  registered  holder  is 
made  a  good  discharge)  an  unregistered  transferee  will  not  be 
protected  by  the  condition ;  In  re  Palmer's  Decoration  Co., 
[1904]  2  Ch.  743.  And  even  registration  will  not  protect  a 
transferee  who  is  merely  a  general  assignee  in  trust  for  the 
creditors  of  the  transferor  ;  In  re  Brown  &  Gregory,  Limited, 
[1904]  1  Uh.  627,  but  from  the  report  in  the  C.  A.  [1904] 
2  Ch.  448,  it  appears  that  the  transferee  had  not  obtained 
registration. 

In  a  debenture  stockholders'  action  a  stockholder  who  is 
also  a  trustee  of  the  deed  securing  the  stock  will  not  be 
allowed  to  receive  his  share  of  the  fund  until  he  has  made 
good  a  debt  due  from  him  to  the  company  which  has  been 
certified  to  be  part  of  the  assets  subject  to  the  trust  deed; 
In  re  RJiodesia  Goldfields,  Limited,  [1910]  1  Ch.  239.  And 
unless  the  trust  deed  contains  a  condition  that  the  money 
secured  is  to  be  paid  without  regard  to  equities  between  the 
company  and  the  original  stockholder ;  the  transferee  of  the 
stockholder  is  in  the  same  position  as  the  stockholder ;  ibid. 

The  right  of  a  holder  of  debentures  payable  to  bearer  to 
receive  payment  free  from  equities  may  be  based  upon  several 
principles. 

1.  The  issue  of  a  debenture  to  bearer  may  be  treated  as 
an  offer  by  the  company  to  the  world  at  large,  which  is 
accepted  by  any  person  who  gives  value  for  a  debenture,  a 
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valid  legal  contract  thus  arising  between  the  company  and  the 
transferee  on  the  principle  of  Carlill  v.  Carholio  Smoke  Ball 
Go.,  [1893]  1  Q.  B.  256.  See  In  re  Agra  &  Mastermans  Bank, 
2  Oh.  391. 

2.  The  company  may  be  held  bound,  on  the  principle  of 
estoppel,  to  make  good  their  representation  in  favour  of  any 
person  who,  by  taking  a  debenture,  has  altered  his  position 
on  the  faith  of  such  representation.  See  In  re  Blakely  Ordnance 
Go.,  3  Ch.  154 ;  Eiggs  v.  Assam  Tea  Co.,  L.  E.  4  Ex.  387 ; 
Grouch  V.  Credit  Fonder  of  England,  L.  E.  8  Q.  B.  347. 

3.  A  company  may  give  itself  power  to  issue  negotiable 
instruments,  and  a  debenture,  though  under  seal,  may  be 
treated  as  having  the  effect  of  a  promissory  note,  hi  re 
General  Estates  Co.,  3  Ch.  758 ;  In  re  Imperial  Land  Co.  of 
Marseilles,  11  Eq.  478.  See,  however.  Crouch  v.  Credit  Fonder 
of  England,  L.  E.  8  Q.  B.  374. 

Although  a  debenture  to  bearer  in  the  usual  form  is  not 
promissory  note,  it  may  be  a  negotiable  instrument  if  mer- 
cantile custom  treats  it  as  such ;  Bechuanaland  Exploration  Go. 
V.  London  Trading  Banh,  [1898]  2  Q.  B.  658,  treating  Grouch 
V.  Credit  Fonder  of  England,  (L.  E.  8  Q.  B.  374)  as  overruled 
by  Goodwin  v.  Bolarts,  1  App.  Ca.  476. 

As  to  subsequent  acknowledgments — 

A  company  by  its  conduct  subsequent  to  an  issue  of  deben- 
tures may  preclude  itself  from  setting  up  equities  against  a 
transferee  of  the  debentures.  Such  subsequent  conduct 
may  (a)  amount  to  an  estoppel  as  against  the  company,  or  (h) 
a  ratification  of  a  transaction  originally  impeachable,  or  (c)  be 
evidence  of  the  terms  of  the  original  contract. 

{a)  Conduct  to  amount  to  an  estoppel  must  precede  the  Conduct 
transfer,  i.e.  the  change  of  position  which  renders  it  inequi- g^op^ei."^^ 
table  for  the   company   to  set  up   the   true   state   of   facts. 
Athenseum  Life  Assurance  Society  v.  Pooley,  3  De  U.  &  Jo.  294. 

Conduct  of  the  company  after  the  transfer  may  amount  to 
an  estoppel  in  favour  of  the  transferee,  if  he  has  thereby  been 
mduced  to  abstain  from  enforcing  a  right  of  rescission  against 
the  transferor.     Hulett's  Case,  31  L.  J.  Ch.  293. 
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Conduct 
amounting  to 
ratification. 


Conduct  as 
evidence  of 
terms  of 
contract. 


(b)  Conduct  by  the  company,  whether  before  or  after  the 
transfer,  may  amount  to  a  ratification,  iu  favour  of  a  trans- 
feree, of  a  contract  originally  voidable  by  them.  Hulett's 
Case,  31  L.  J.  Ch.  293 ;  In  re  South  Essex  Estuary  Co.,  11  Eq. 
157  ;  In  re  Hercules  Insurance  Co.,  19  Bq.  302. 

But  where  debentures  were  issued  by  directors  in  fraud 
of  the  company,  it  was  held  that  payment  of  interest  to  a 
transferee  while  the  company  was  under  the  control  of  the 
same  directors  did  not  amount  to  a  ratification  of  the  issue. 
Aihenseum  Life  Assurance  Society  v.  Pooley,  3  De  G.  &  Jo. 
294. 

(c)  Conduct  by  the  company,  whether  before  or  after  the 
transfer,  may  be  evidence  of  the  terms  of  the  original  contract. 
Higgs  v.  Assam  Tea  Co.,  L.  R.  4  Ex.  387 ;  In  re  Northern 
Assam  Tea  Co.,  10  Eq.  458. 


E.  Stamps. 

As  to  the  duty  on  transfers  see  the  Stamp  Act,  1891 
(54  &  55  Vict.  c.  39),  sects.  87,  89,  and  Schedule  I.,  s.v.  Mort- 
gage, and  see  Wale  v.  Inland  Revenue  Commissioners,  4  Ex.  D. 
270. 

F.  Devise  oe  Devolution  op  the  Security. 

A  specific  devise  of  freeholds,  the  testator  being  merely 
mortgagee  in  possession,  will  pass  the  mortgage  debt ;  In 
re  Carter,  [1900]  1  Ch.  801.  If  the  mortgagee  of  freeholds 
after  entering  into  possession  dies  intestate,  the  freeholds,  in 
the  event  of  the  equity  of  redemption  being  barred,  belong  to 
the  next-of-kin,  the  heir-at-law  being  regarded  as  a  trustee 
for  them ;  In  re  Loveridge,  [1902]  2  Ch.  859,  [1904]  1  Ch. 
518. 
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CHAPTEE   XXXVIII. 

TEANSFEE    OF  THE    EQUITY    OF    EEDEMPTION. 

The  owner  of  an  equity  of  redemption  in  property  is  con- 
siJered  in  equity  as  the  owner  of  the  property,  and  may  deal 
with  it  as  owner.  Casborne  v.  Scarf e,  1  Atk.  603 ;  2  J.  &  W. 
194  11.  ■  Heath  v.  Pugh,  6  Q.  B.  D.  345. 

The  mortgage  deed  may  itself  operate,  not  merely  as  a  Mortgage 
mortgage,  but  also  as  a  re-settlement  of  the  property  subject  °esffbtlement. 
to  the  mortgage.  There  is  no  presumption  in  ordinary  cases 
that  the  mortgage  was  intended  to  have  no  further  effect  than 
to  secure  the  mortgage  debt.  The  question  is  a  question 
of  construction,  and  each  case  must  be  decided  on  its  own 
circumstances.  Fitzgerald  v.  Faueonberge,  Fitzg.  207 ;  6 
B.  C.  C.  295 ;  Barnett  v.  Wilson,  2  Y.  &  C.  Ch.  407 ;  Heather 
V.  OWeil,  2  De  G-.  &  Jo.  399 ;  Flomley  v.  Felton,  14  App. 
Ca.  61. 

Evidence  of  an  intention  to  make  a  new  settlement  may  be 

collected  from  the  limitations  of  the  mortgage  deed.     It  is 

not  necessary  that  such  intention  should  be  expressed  in  a 

recital.     JaoJcson  v.  Innes,  4  Bli.  104,  135. 

Slight  alterations  in  the  equity  of  redemption,  which  may  Slight  alter- 
1  ,    »  II..  -       -1  ations  in 

be  accounted  for  on  the  ground  of  inaccuracy  or  mistake,  are  equity  of 

not  sufficient  to  show  an  intention  to  alter  pre-existing  limita-  ^'^  ®™^  ^°^' 

tions.    Heather  v.  O'Neil,  2  De  G.  &  Jo.  399,  414 ;  Ploinky  v. 

Felton,  14  App.  Ga.  61,  65 ;  In  re  Byron's  Settleinent,  [1891] 

3Ch.  474,  481. 

Where  the  reservation  of  the  equity  of  redemption  merely  Limitation 
,,  1  I.   .   T     .  .  •  T      increasing 

gives  the  mortgagor  a  more  beneficial   interest  in,  or  wider  mortgagor's 

power  over  his  own  estate,  it  will  not  be  treated  as  due  to '''*'^''^^*' 

inaccuracy  or  mistake.     Anson  v.  Lee,  4  Sim.  364;  Atkinson 

A.M.  2   G 
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V.  Smith,  3  De  G.  &  Jo.  186;  Plomley  v.  Felton,  14  App.  Ca. 
61,  68. 

A  release  by  a  widow  of  her  dower  in  a  mortgage  by  her 
husband's  heir  at  law  is  presumed  to  be  merely  for  the  purpose 
of  the  security.     Meek  v.  Ghamherlain,  8  Q.  B.  D.  31. 

Where  it  was  recited  in  a  mortgage  of  land  in  New  South 
Wales  that  A.  was  entitled  under  his  father's  will  to  a  life 
estate  in  the  mortgaged  property,  with  remainder  to  his 
children  as  tenants  in  common  in  tail  general  with  cross- 
remainders  between  them,  and  that  B.,  a  daughter  of  A.,  and 
C,  her  husband,  had  agreed  to  bar  the  estate  tail  in  remainder 
vested  in  her  and  in  him  in  her  right,  and  the  equity  of 
redemption  was  reserved  to  A,  and  C.  according  to  their 
original  respective  estates  and  interest  in  the  mortgaged 
property,  it  was  held  that  B.'s  estate  tail  was  only  barred  for 
the  purposes  of  the  mortgage.  Plomley  v.  Felton,  14  App. 
Ca.  61. 

The  question  generally  arises  in  one  or  other  of  two  special 
cases  in  which  special  considerations  apply,  (1)  where  a  wife's 
estate  is  mortgaged  to  secure  the  husband's  debt,  (2)  where 
the  mortgage  is  executed  under  a  general  power  of  appoint- 
ment.    Plomley  v.  Felton,  14  App.  Ca.  61. 

(1)  "  It  must  now  be  admitted  as  an  established  principle 
to  be  applied  in  deciding  upon  the  effect  of  mortgages  of  this 
description,  whether  it  be  the  estate  of  the  wife  or  the  estate 
of  the  husband,  if  the  wife  joins  in  the  conveyance,  either 
because  the  estate  belongs  to  her  or  because  she  has  a  charge 
by  way  of  jointure  or  dower  out  of  the  estate,  and  there  is 
a  mere  reservation  in  the  proviso  for  redemption  of  the 
mortgage,  which  would  carry  the  estate  from  the  person  who 
was  owner  at  the  time  of  executing  the  mortgage,  or  where 
the  words  admit  of  any  ambiguity,  that  there  is  a  resulting 
trust  for  the  benefit  of  the  wife  or  for  the  benefit  of  the 
husband  according  to  the  circumstances  of  the  case."  Per 
Lord  Redesdale  in  Jaohson  v.  Innes,  1  Bli.  104,  126. 

Thus,  where  in  a  mortgage  of  the  wife's  real  estate  the 
equity  of  redemption    is   reserved   to  the  husband  and   his 

Digitized  by  Microsoft® 


MORTGAGE   OF   WIFE'S  ESTATE.  451 

heirs,  a  resulting  trust  will,  in  tke  absence  of  any  evidence 
of  a  contrary  intention,  be  implied  in  favour  of  the  wife.  Broad 
V.  Broad,  2  Ch.  Ca.  99,  161 ;  Huntington  v.  Huntington,  2  Vern. 
437 ;  2  B.  P.  C.  7 ;  Buscombe  v.  Hare,  6  Dow,  1 ;  Jackson  v. 
Innes,  1  Bli.  lOi ;  Stansfield  v.  Hallam,  29  L.  J.  Ch.  173. 

Where  land  of  the  wife  was  limited  to  the  use  of  trustees 
upon  such  trusts  as  the  husband  should  appoint,  and  subject 
thereto  upon  trusts  in  favour  of  the  husband  and  wife  and 
their  children,  and  the  husband  appointed  the  land  to  a  trustee 
upon  trust  for  sale  and  securing  the  repayment  of  the  mort- 
gage money,  and,  subject  thereto,  upon  trust  for  the  husband 
and  his  heirs,  it  was  held  that  the  mortgage  effected  a  re- 
settlement.    Heather  v.  O'Neil,  2  De  G.  &  Jo.  399. 

The  case  went  on  the  grounds  that  the  mortgage  was  not 
an  ordinary  mortgage,  but  a  conveyance  of  the  estate  upon 
trusts  expressly  declared,  and  that  the  trustees  of  the  old 
settlement  were  parties  to  the  mortgage  for  the  purpose  of 
passing  the  legal  estate  to  the  new  trustee.  Heather  v.  O'Neil, 
2  De  G.  &  Jo.  399. 

A  release  by  a  wife  of  her  jointure  rent-charge  will  be  Release  of 
-presumed  to  be  a  release  merely  for  the  purpose  of  the  mort-  rent-chai-o-e. 
gage.  The  presumption  is  strengthened  by  a  recital  that  she 
'  has  joined  in  the  mortgage  "  in  order  to  effect  the  said  mort- 
gage security,"  or  "  in  manner  hereinafter  expressed  and  for 
the  purpose  hereinafter  appearing."  Wood  v.  Wood,  7  B.  183  ; 
In  re  Bettons  Trust  Estates,  12  Eq.  553. 

A  mortgage  by  the  husband  of  property  of  the  wife,  which  Mortgage  of 
the  husband  was  competent  to  make  his  own  by  reducing  into  w™Sh  ^ 
possession  during  her  lifetime,  will  not  destroy  her  right  by  couf'^reduco 
survivorship  beyond  the  extent  of  the  mortgage  debt,  although  ™to  posses- 

_  o    o  o      sion. 

the  equity  of  redemption  is  reserved  to  the  husband  alone. 
Clark  V.  Burgh,  2  Coll.  221 ;  Pigott  v.  Pigoit,  4  Eq.  549. 

Where  husband  and  wife  mortgaged  by  feoffment  and  fine 
land  of  which  they  were  tenants  by  entireties  in  fee,  and  the 
equity  of  redemption  was  limited  to  the  husband  and  wife  and 
their  heirs  or  to  such  other  persons  as  they  or  the  survivor 
should  appoint,  it  was  held  that  the  proviso  annexed  a  new 

Digitized  by  Microsoft® 


452  TRANSFEB  OF  THE  EQUITY  OF  REDEMPTION, 

quality  to  the  wife's  estate  by  enabling  her  to  dispose  of  it 
without  levying  a  fine,  and  must  be  strictly  construed.  Atkin- 
son V.  Smith,  3  De  G.  &  Jo.  186. 

Power  to  A  surrender  of  the  wife's  copyhold  estate  by  husband  and 

husband  to  -i}     .  ^  i     i,  j      -ii.  a      j?         i, 

raise  further   ^1^®  t°  ^'^'^'^  uses,  and  charged  with  payment  oi  such  sums,  as 

sums.  i]^Q  mortgagee,  by  the  direction  of  the  husband,  should  appoint, 

with  a  proviso  for  redemption  on  payment  of  1001.,  was  held  a 

valid  security  for  5001.  in  addition,  the  mortgagee  having,  by 

the  direction  of  the  husband,  charged  it  with  various  sums 

making  up  that  amount.     Eddleston  v.  Collins,  3  D.  M.  &  G.  1. 

Resettlement        Where  the  limitations  relied  upon  as  making  a  re-settle- 
distinct  from  T   ,  •         n  1  •        K  -I 
proviso  for      ment  are  distinct  irom  the  proviso  lor  redemption,  they  must 
redemption.     ^^   ^^^^^  ^j^^-j.   j^^  ^g.^^^^      -^^^^..j  ^.    Walhy,  1  Oh.  Eep.  116; 

Jachson  v.  limes,  1  Bli.  104 ;  Beeve  v.  Eioks,  3  Si.  &  St.  403. 

Thus,  where  the  wife  joined  her  husband  in  the  mortgage 
of  her  estate  by  fine,  and  the  proviso  was  that,  if  the  husband 
or  wife  paid  the  money  at  the  day,  the  term  created  by  the 
deed  should  cease,  and  the  uses  of  the  fine  were  declared  to 
enure  to  the  use  of  the  mortgagee  during  the  term,  subject  to 
the  said  proviso,  and  after  the  expiration  of  such  term  to  certain 
uses  therein  mentioned,  it  was  held  that  there  was  no  connec- 
tion between  the  mortgage  and  the  new  limitations  contained 
in  the  deed  which  limited  the  reversion  in  fee,  and  that  no 
resulting  trust  in  favour  of  the  wife  could  be  implied.  Jackson 
V.  Innes,  1  Bli.  104. 
Mortgage  (2)  Where  A.  and  B.  executed  a  mortgage  by  virtue  of  a 

power  of™  joint  power  of  appointment  in  a  settlement  under  which,  sub- 
appomtment.  jgcj;  iq  i}^q  exercise  of  the  power,  A.  was  entitled  for  life, 
remainder  to  B.  in  fee,  and  the  equity  of  redemption  was 
reserved  to  A.  and  B.  and  their  heirs,  it  was  held  that  the 
limitations  of  the  settlement  were  not  altered,  chiefly  on  the 
ground  that  A.  was  by  the  mortgage,  as  between  himself  and 
B.,  required  to  keep  down  the  interest  during  his  life.  EipMn 
V.  Wilson,  3  De  G.  &  Sm.  738. 

Where  land  was  limited  to  such  uses  as  husband  and  wife 
should  jointly  appoint,  and  in  default  to  husband  for  life, 
remainder  to  wife  for  life,  remainder  to  son  in  fee,  and  the 
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husband  and  wife,  in  exercise  of  the  joint  power,  made  a  mort- 
gage which  limited  the  equity  of  redemption  to  the  husband 
and  wife  and  their  heirs  or  such  other  persons  as  they  should 
direct,  it  was  held  that  the  mortgage  made  no  alteration  in 
the  title  to  the  equity  of  redemption.  Wli/tbread  v.  Smith,  1 
Drew.  531 ;  3  D.  M.  &  G.  727. 

Where,  in  a  mortgage  of  land  under  a  ioint  power  given  Pro^o  for 

.  J  ±  o  redemption 

to  husband  and  wife  by  the  marriage  settlement,  the  equity  of  distinct  from 
redemption  was  reserved  to  the  uses  of  the  settlement,  but  oeeds'^of  F^lT. 
there  was  a  direction  to  pay  over  the  surplus  proceeds  of  sale 
to  the  husband,  it  was  held  that  the  husband  took  the  surplus 
proceeds  for  his  own  benefit.     Jones  v.  Davies,  8  Ch.  D.  205  ; 
see,  however,  Flomley  v.  Felton,  14  App.  Ca.  61,  68. 
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CHAPTER  XXXIX. 

ULTIMATE    INCIDENCE    OP    THE    MORTGAGE   DEBT. 

The  election  of  the  mortgagee  does  not  determine  the  ultimate 
incidence  of  the  mortgage  debt.  Galton  v.  Banoooh,  2  Atk. 
424,  435,  438. 

And,  conversely,  no  right  of  indemnity,  exoneration,  con- 
tribution, or  marshalling  which  may  arise  between  persons 
interested  in  the  equity  of  redemption  or  entitled  to  redeem 
can  affect  the  power  of  the  mortgagee  to  select  his  remedy. 
Mason  v.  Bogg,  3  My.  &  Cr.  443,  447  ;  Wrixon  v.  Vize,  2  D.  & 
War.  192 ;  Noyes  v.  Pollooh,  32  Oh.  D.  53. 

A.  Incidence  op  the  Debt  as  between  Co-Moetgagobs. 

Where  there  are  several  mortgagors,  of  whom  one  is  the  Where  one  of 

o   o       '  ^  co-mort- 

principal   debtor  and  the  others  sureties,  the  rights  of  the  gagors  is 
sureties  to  exoneration  by  the  principal  debtor  and  to  contri- 
bution as  between  themselves  belong  to  the  law  of  principal 
and  surety. 

A  mortgagee  is  not  affected  by  any  right  of  exoneration  Mortgagee 
which  may  exist  as  between  his  co-mortgagors.  by  right  of 

Where  mortgagees  of  estates  A.  and  B ,  of  which  A.  was 
liable  to  exonerate  B.,  concurred  in  a  sale  of  A.  and  allowed 
the  mortgagor  to  receive  3000Z.,  part  of  the  purchase  money, 
it  was  held  that  they  were  not  chargeable  with  the  3000Z.  as 
against  a  person  interested  in  the  equity  of  redemption  in 
estate  B.     Noyes  v.  Pollocl,  32  Oh.  D.  53. 

Where  there  are  co-mortgagors,  parol  evidence  is  admis- 
sible to  show  for  whose  benefit  the  money  was  really  advanced. 
Gray  v.  Bowman,  27  L.  J.  Ch.  702. 
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Contribution         The   Cases    as    to    contribution    between    co-sureties  are 
snr^les ''°"    collected   in    Wohnershausen  v.   Gullich,    [1893]    2   Oh,    514 ; 
In  re  Parker,  [1894]  3  Oh.  400.     See,  too,  Gardner  v.  Brooke, 
[1897]  2  I.  E.  6. 

Each  surety  must  bring  into  hotchpot  every  benefit  which 
he  has  received  in  respect  of  his  suretyship,  e.g.  any  counter- 
security  given  him  by  the  principal  debtor.     It  follows  that 
such  security  will  be  applicable   for   the  benefit   of  all  the 
sureties  to  the  full  extent  of  the  principal  debt.   Steel  v.  Dixon, 
17  Ch.  D.  825 ;  In  re  Areedeokne,  24  Oh.  D.  709 ;  Berridge  v. 
Berridge,  44  Oh.  D.  168. 
Wife's  estate         "  It  has  long  been  settled  in  this  Court  that  if  the  wife's 
husband's       estate  be  charged  or  pledged  for  the  debts  of  the  husband,  she 
®  *•  is  entitled  to  have  that  estate  exonerated.    Originally,  perhaps, 

it  arose  in  the  course  of  the  Oourt's  administration  of  the 
husband's  estate,  the  Oourt  giving  the  wife  the  benefit  of  the 
husband's  contract  or  covenant  to  pay  the  money,  and  by  virtue 
of  that  transfer  of  the  legal  right  of  the  creditor,  giving  the 
wife  a  claim  against  the  husband's  estate.  But  after  some 
time  the  form  of  the  doctrine  assumed  a  different  shape,  and 
then  we  find  the  language  introduced — that  the  wife  is  to  be 
regarded  as  a  surety  for  the  husband,  and  that  in  respect  of 
such  contract  of  suretyship  she  is  entitled  to  the  ordinary  rights 
of  a  surety,  namely,  to  have  the  debt  of  the  principal  thrown 
upon  the  property  of  the  principal."  Per  Westbury,  C,  in 
Scholefield  v.  LocJauood,  4  D.  J.  &  S.  22,  27. 

The  earlier  doctrine  is  illustrated  by  Huntington  v.  Hunt- 
ington, 2  Vern.  487 ;  1  B.  P.  0.  1 ;  Pooook  v.  Lee,  2  Vern. 
604 ;  Tate  v.  Austin,  1  P.  W.  264. 

The  doctrine  is  based  on  suretyship  in  BoUnson  v.  Gee,  1 
Ves.  S.  251,  252 ;  Kinnoul  v.  Momij,  3  Sw.  202  n  ,  217. 

A  statement  in  the  deed  that  the  money  was  paid  to  the 
husband,  or,  before  1883,  to  the  husband  and  wife,  makes  the 
debt  the  debt  of  the  husband,  but  it  may  be  shown  by  parol 
evidence  that  the  payment  was  for  the  benefit  of  the  wife. 
Clinton  v.  Hooper,  1  Ves.  J.  173 ;  Hudson  v.  Garmichael ,  Kay, 
613;  Hall  v.  Hall,  [1911]  1  Oh.  487. 
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It  is  a  question  how  far  the  wife's  right  of  exoneration  Mortgage  of 

extends.    Where  the  wife's  freehold,  not  settled  to  her  separate  hoid^not**" 

use,  is  mortgaged,  it  has  been  held  that  she  cannot  compete  s^ttl'^d  to  her 
.  '-         separate  use. 

with  creditors  of  the   husband.      Tate  v.  Austm,    1    P.    W. 

264;  Clinton  v.  Eooper,  3  B.  C.  C.  201 ;  1  Ves.  J.  173;  see, 

however,  Parteriche  v.  Powlet,  2  Atk.  383 ;  Bohinson  v.  Gee,  1 

Yes.  S.  251. 

In  Gleaves  v.  Paine  (1  D.  J.  &  S.  87,  96)  it  is  assumed  that 
the  wife  has  the  rights  of  a  creditor. 

Where  separate  estate  of  the  wife  is  mortgaged,  she  has  Mortgage  of 
the  ordinary  rights  of  a  creditor,  and,  if  she  is  her  husband's  separate 
executrix,  may  retain  her  debt  as  against  his  simple  contract  ^^'^'®- 
creditors.     Hudson  v.  Carmiohael,  Kay,  613. 

Where  a  mortgage  was  created  by  husband  and  wife  under 
a  joint  power  of  appointment,  subject  to  which  a  moiety  of  the 
mortgaged  estate  stood  limited  to  the  wife  in  fee,  it  was  held 
that  the  wife  had  no  right  to  exoneration  Scholefield  v.  Look- 
wood,  4  D.  J.  &  S.  22. 

Where  a  wife  married  before  the  Dower  Act  joins  with 
her  husband  in  levying  a  fine  of  his  freehold  estate,  and 
they  mortgage  the  estate  in  fee,  her  inchoate  right  to 
dower  is  extinguished.  She  has  no  right  to  exoneration  as 
surety,  as  she  has  no  property  to  pledge  with  regard  to 
which  the  right  could  arise.  Dawson  v.  Bank  of  Whitehaven, 
6  Ch.  D.  218. 

Where  the  grantee  of  a  policy  of  life  insurance,  which  con-  Mortgage  of 

1  .  .,.,,.  .  life  policy, 

tamed  a  proviso  avoiding  the  policy,  except  as  against  an  wheregrantee 
assignee  for  value,  if  the  grantee  committed  suicide,  mortgaged  g^™!™.'^ 
the  policy,  together  with  real  estate,  for  a  sum  exceeding  the 
policy  moneys,  and  the  mortgagee,  the  grantee  having  com- 
mitted suicide,  recovered  them  from  the  insurance  office,  it 
was  held  that  the  insurance  office  had  no  equity,  as  against 
the  representatives  of  the  grantee,  to  indemnity  or  even  to 
contribution  out  of  the  real  estate.  Solicitors'  Life  Assurance 
Society  v.  Lamb,  1  H.  &  M.  716  ;  2  D.  J.  &  S.  251 ;  City  Bank 
V.  Sovereign  Life  Assurance  Co.,  50  L.  T.  565.  See  White  v. 
British  Empire  Life  Assurance  Co.,  7  Eq.  394. 
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B.   Incidence   of   the  Debt  as    between  Vendor   and 

PUECHASER    OF    THE    EQUITY    OF    EeDEMPTION. 

On  a  conveyance  for  value  of  lands  subject  to  an  incum- 
brance and  expressed  to  be  so  conveyed,  there  is  implied  an 
undertaking  by  the  purchaser  to  indemnify  the  vendor  against 
his  personal  liability  under  the  incumbrance.  Waring  v. 
Ward,  7  Ves.  H32  ;  Grafts  y.  Tritton,  8  Taunt.  365;  Vandeleur 
V.  Vandeleur,  3  01.  &  F.  82,  99  ;  Jones  v.  Kearney,  1  D  &  War. 
184,  155 ;  Barry  v.  Harding,  1  J.  &  Lat.  475,  485 ;  Adair  v. 
Garden,  29  L.  E.  Ir.  469 ;  Bridgman  v.  Daiv,  40  W.  E.  253. 

But  where  the  property  mortgaged  is  a  contingent 
reversionary  interest  the  implied  undertaking  is  conditional 
upon  the  interest  vesting  in  possession ;  Mills  v.  United 
Counties  Bank,  [1911]  1  Oh.  669. 

An  express  qualified  indemnity  in  the  deed  of  assignment 
negatives  the  implication  of  a  full  indemnity ;  ihid. 

As  to  the  effect  of  the  insertion  in  a  covenant  of  indemnity 
of  words  negativing  the  personal  liability  of  the  covenantor, 
see  Watling  v.  Leivis,  [1911]  1  Oh.  414. 

The  purchaser  is  under  no  personal  liability  to  the  incum- 
brancer. Woods  V.  Huntingford,  3  Ves.  128,  132 ;  In  re 
Errington,  [1894]  1  Q.  B.  11. 

There  may,  of  course,  be  a  novation  by  the  release  of  the 
original  mortgagor  and  the  substitution  of  the  purchaser  as 
debtor.     Sliore  v.  Shore,  2  Ph.  378. 


0.    Incidence   op   the   Debt  as  between  the  Property 

CHARGED     and    THE    PERSONAL    EsTATE. 

Specific  The  specific  legatee  of  a  chattel  or  other  personal  property 

eSttied  to      is  entitled  to  have  any  charge  upon  the  property  created  by 

exoneration,   j^jg  testator  discharged  out  of  the  testator's  general  personal 

estate.     StewcCrt  v.  Benton,  4  Doug.  219 ;  Knight  v.  Bavis,  3 

My.  &  K.  358  ;  Bothamley  v.  Sherson,  20  Eq.  304. 

If  the  legacy  is  not  redeemed,  the  legatee  is  entitled  to 
compensation  to  the  amount  of  the  legacy.     Cases  supra. 
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The  legatee  is  so  entitled,  whetlier  tlie  testator  is  personally 
liable  for  the  debt  secured  by  the  charge  or  not.  Botliamley 
V.  Sherson,  20  Eq.  304. 

This  decision  cannot  be  reconciled  with  the  opinion  of 
Leach,  M.E.,  that  "  the  same  principle  applies  to  specific 
legatees  as  to  devisees  of  real  estate  in  respect  of  the  redemp- 
tion of  the  subject  of  the  gift  out  of  the  general  assets  of  the 
testator."     Knight  v.  Bavis,  3  My.  &  K.  358,  361. 

Under  the  rules  which  prevailed  before  Locke  King's  Act.  Heir  or 
the  heir  or  devisee  of  an   estate  in  mortgage  was  entitled,  laM^^oharged 
where  the  ancestor  or  testator  was   personally  liable  for  the  orimortgaged. 
mortgage  debt,  to   have  the    mortgage   paid   off  out  of  his 
general  personal  estate.      Evelyn  y.  Evelyn,   2    P.   W.   659 ; 
Waring  v.  Ward,  7  Ves.  332. 

The  devisee  was  entitled  to  exoneration  although  the  land 
was  devised  to  him  subject  to  incumbrances,  these  words  being 
taken  as  merely  descriptive  of  the  subject-matter  of  the  gift. 
Serle  v.  St.  Eloy,  2  P.  W.  386 ;  Graves  v.  Eicks,  6  Sim.  398. 

The  heir  or  devisee  was  not  entitled  to  exoneration  unless 
his  ancestor  or  testator  was  personally  liable  for  the  mortgage 
debt. 

The  Real  Estate  Charges  Act,  1854  (17  &  18  Yict.  c.  113)  Effect  of 

1  •  c       1    (.  I.  Looke  King's 

made  the  mortgaged  estate  the  primary  iund  lor  payment  oi  Acts. 
the  mortgage  debt,  unless  a  contrary  intention  were  ex- 
pressed. The  meaning  of  "contrary  intention"  in  this  Act 
was  explained  by  the  Eeal  Estate  Charges  Acts,  1867  and 
1877  (30  &  31  Vict.  c.  69,  and  40  &  41  Vict.  c.  34).  By  the 
Act  of  1877  the  provisions  of  the  Act  of  1854  were  extended 
to  leaseholds. 

The  cases  on  these  Acts  will  be  found  in  Theobald  on 
Wills  (ed.  1908),  pp.  175-180,  and  Fisher  on  Mortgages  (ed. 
TJnderhill,  1910),  pp.  675-681. 

D.    Incidence  op  the  Debt  as  between  the  Real  and 
Personal  Representatives  op  Inpants  and  Lunatics. 

"  In  the  case  of  the  infant  it  is  settled  that,  as  a  trustee  out  infant, 
of  Court  cannot  change  the  nature  of  the  property,  so  the 
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Court,  which  is  only  a  trustee,  must  act  as  the  trustee  out  of 
Court."  Per  Eldon,  C,  in  Ex  parte  Phillips,  19  Ves.  118, 
122. 

Therefore,  where  a  charge  on  the  real  estate  of  an  infant  is 
paid  off  out  of  his  personalty,  the  next  of  kin  will  have  an 
equity,  if  the  infant  dies  under  age,  to  a  charge  on  the  real 
estate  to  the  extent  of  the  personal  estate  so  applied.  Gibson 
V.  Scudamore,  1  Dick.  45 ;  Witter  v.  Witter,  3  P.  W.  99 ;  Ash- 
hurton  v.  Asliburton,  6  Ves.  6  ;  Ware  v.  Polhill,  11  Ves.  257, 
278  ;    Webb  v.  Shaftesbury,  6  Madd.  100. 

Lunatic.  As  regards  a  lunatic — 

Change  with-  A  change  in  the  nature  of  his  property  made  without 
authority  has  no  effect.  The  rights  of  the  persons  claiming 
under  him  are  the  same  as  if  no  change  had  been  made. 
Av)dley  v.  Awdley,  2  Vern.  193  S.  C. ;  Plymouth's  Case,  Freem. 
Ch.  114. 

Change  by  In  the  ordinary  course  of  managing  a  lunatic's  estate,  the 

Court  pays  no  regard  to  the  interests  or  expectations  of  those 
who  may  come  after.  In  matters  outside  the  ordinary  course 
of  management,  it  is  the  duty  of  the  Court,  so  far  as  possible, 
not  to  alter  the  character  of  the  lunatic's  property,  or  to 
interfere  with  any  rights  of  succession.  Ex  parte  Annandale, 
Amb.  79;  Ex  parte  Grimstone,  Amb.706;  4  B.  C.  C.  235  m; 
Oxenden  v.  Compton,  2  Ves.  J.  69;  Ex  parte  Whitbread,  2  Mer. 
99  ;  Be  Badcock,  4  My.  &  Cr.  440 ;  A.-G.  v.  Ailesbury,  12 
App.  Ca.  672. 

Therefore,  where  a  mortgage  created  by  an  ancestor  of  the 
lunatic  was  paid  off  out  of  the  lunatic's  personal  estate,  but 
the  mortgage  was  kept  alive,  it  was  held  on  the  death  of  the 
lunatic  intestate  that  the  sum  applied  in  paying  off  the  mort- 
gage should  be  raised  out  of  the  real  estate  comprised  therein, 
and  dealt  with  as  personal  estate.  In  re  Leeming,  3  D.  f . 
&  J.  43. 

The  earlier  cases  are  conflicting,  but  the  balance  of  autho- 
rity is  against  any  equity  of  the  next  of  kin  in  such  a  case  to 
a  charge  on  the  real  estate.  Ex  parte  Grimstone,  Amb.  706 ; 
Ex  parte  Phillips,  19  Ves.  118  ;  Newcombe  v.  Newcomie,  3  Ir.  Eq. 
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414 ;  Leitrim  v.  Enery,  Dru.  t.  Sugd.  330 ;  6  Jr.  Eq.  357,  where 
the  cases  are  collected. 

These  cases  appear  to  have  proceeded  on  the  ground  that 
the  payment  oif  of  a  charge  on  the  lunatic's  property  was  a 
transaction  within  the  course  of  ordinary  management  analo- 
gous to  expenditure  on  repairs  or  cutting  timber. 

The  decision  in  In  re  Leeminq  appears  to  be  in  accordance  Lunacy  Act, 

1890  ss.  118 

with  the  intentions  of  the  Legislature.     See  Lunacy  Act,  1890  123. ' 
(53  Vict.  c.  5),  sects.  118  and  123. 

E.  Incidence  of  the  Debt  as  between  Different 
Peopbeties  subject  to  the  Same  Mortgage. 

The  general  rule  is,  that  where  a  mortgagor  mortgages 
distinct  properties  to  secure  the  same  debt,  these  properties 
must,  as  between  persons  claiming  under  the  mortgagor,  bear 
the  mortgage  debt  rateably,  in  proportion  to  their  respective 
values.  Aldricli  v.  Cooper,  8  Ves.  382,  392  ;  Averall  v.  Wade, 
LI.  &  G.  t.  Sugd.  252. 

The  rule   applies  where    real    and  personal  property  are  B^eaity  and 

■^  -^  ^    .  -7    personalty 

mortgaged  to  secure  the  same  debt.      Lipscomb  v.  Lipscomb,  mortgaged 
7  Eq.  501 ;  Trestrail  v.  Maaon,  7  Gh.  D.  655.  together. 

The  rule  applies  where  different  properties  are  mortgaged  Properties 
at  different  times  to  secure  the  same  debt.  The  question  is,  different 
whether  the  mortgagor  treated  the  loan  as  one  consolidated 
loan,  and  it  is  immaterial  that  a  further  advance  was  made 
him  on  the  occasion  of  the  subsequent  security.  Gallon  v. 
Hancock,  2  Atk.  424,  426 ;  Givynne  v.  Edwards,  2  Euss.  289  n ; 
Leonino  v.  Leonino,  10  Ch.  D.  460,  where  Lipscomb  v.  Lips- 
comb, 7  Eq.  501,  and  De  Bocheford  v.  Dawes,  12  Eq.  540,  are 
discussed.        ' 

The  rule  only  applies  where  the  different  properties  are  ^''"^'^'^^g®'^ 
subject  to  one  and  the  same  charge.     Therefore,  where  a  com-  subject  to 
pany  has  a  specific  mortgage  on  real  estate  of  a  shareholder, 
and  a  general  lien  on  his  shares  for  the  same  debt,  there  can 
be  no  apportionment.     The  real  estate  must  bear  the  whole 
debt.    In  re  Dunlop,  21  Ch.  D.  583. 

The   mortgagor  may  provide    that,  as   between   different  ^^P^^sion  of 
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properties  subject  to  the  same  mortgage,  one  shall  bear  the 
whole  mortgage  debt  in  exoneration  of  the  other  or  others. 
The  rights  of  parties  claiming  under  him  are  determined  by 
his  intention,  which  may  be  expressed  either  in  the  instru- 
ments creating  the  charge  or  in  his  will.  Bute  v.  Gunynghame, 
2  Euss.  275,  299 ;  Leonino  v.  Leonino,  10  Ch.  D.  460,  464 ;  In 
re  'Dunlop,  21  Ch.  D.  583,  588. 

Property  comprised  iu  a  mortgage  described  as  a  collateral 
security  is  not  necessarily  entitled  to  exoneration.  Collateral 
is  not  equivalent  to  secondary.  Early  v.  Early,  16  Ch.  D. 
214  n. ;  In  re  Athill,  16  Ch.  D.  211.  See  Bute  v.  Gunynghame, 
2  Euss.  275. 

But  where  the  second  estate  was  charged  "in  aid"  of  the 
first,  it  was  held  that  the  debt  was  primarily  payable  out  of 
the  first  estate.     Stringer  v.  Rarfer,  26  B.  33. 


r.  Incidence  of  the  Debt  as  bbtween^  Tenant  foe 
Life  and  Eemaindehman. 

Tenant  for  life  is  bound,  to  the  extent  of  the  rents  and 
profits,  to  keep  down  the  interest  of  incumbrances  affecting 
the  fee ;  and  all  rents  and  profits  received  during  his  tenancy 
are  available  for  the  payment  of  any  interest  accruing  during 
the  tenancy.  2Ianaton  v.  Manaton,  2  P.  W.  235 ;  Bevel  v. 
WatJcinson,  1  Yes.  S.  93 ;  Tracy  v.  Hereford,  2  B.  C.  C.  128 ; 
Burges  v.  Mawbey,  T.  &  E.  167 ;  Caulfield  v.  Magiiire,  2  J.  & 
Lat.  141,  160 ;  Kensington  v.  Bouverie,  19  B.  39 ;  7  D.  M.  & 
G.  134 ;  7  H.  L.  C.  557  ;  Makings  v.  Makings,  1  D.  F.  &  J. 
355. 
Two  estates  Tenant  for  life  of  two  estates  which  are  settled  under  a  will 

onrpropTrty.  ^s  one  property  is  bound  to  apply  the  surplus  rents  of  one 
estate  in  keeping  down  charges  on  the  other.  Frewen  v.  Law 
Life  Assurance  Society,  [1896]  2  Ch.  511.  And  if  one  estate  is 
sold  and  the  proceeds  applied  in  payment  of  arrears  of  interest, 
rents  of  the  other  estate  are  applicable  to  recoup  to  capital 
the  amount  of  the  proceeds  applied  in  payment  of  such 
arrears ;  Honywood  v.  Honywood,  [1902J  1  Ch.  347. 
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Where  a  tenant  for  life  of  two  estates  comprised  in  the 
same  settlement  allowed  the  interest  on  a  mortgage  of  one 
estate  to  fall  into  arrear  while  he  paid  off  part  of  the  prin- 
cipal due  on  a  mortgage  of  the  other,  it  was  held  that  the  two 
claims  formed  the  subject  of  set-off.  Soholefield  v.  Loohwood, 
4  D.  J.  &  S.  22. 

A  mortgagee  buying  the  life  estate  cannot  charge  interest  Assignee  of 
against  the  inheritance   which   his  vendor  had  neglected  to 
pay.     He  is  bound  to  satisfy  arrears  before  the  purchase  out 
of  the  rents  and  profits  accruing  due   after   it.     Penrhyn   v. 
Hughes,  5  Ves.  99. 

As  to  apportionment  between  tenant  for  life  and  remainder-  Mortgage 
man    where   the   mortgage    was   payable    by    instalments    of  instalments. 
principal  and  interest,   see    O'Borke   v.    O'Rorke,   17   L.    R. 
Ir.  376. 

Tenant  for  life  will  be  chargeable  with  an  occupation  rent.  Occupation 
if  he  has  had  the  benefit  of  personal  occupation  or  enjoyment. 
Kensington  v.  Bouverie,  7  H.  L.  C.  557. 

A  succeeding   tenant  for  life  is   under   no  obligation  to  Second 
discharge    arrears   accruing   during   the   preceding   tenancy,  for  life. 
Such  arrears  are,  as  between  him  and  persons  entitled  to  the 
inheritance,  a  charge  on  the  inheritance.       Gaulfield  v.  Maguire, 
2  J.  &  Lat.  141,  158  ;    Sharshaw  v.  Gibhs,  Kay,  333,  not  follow- 
ing the  dictum  in  Penrhyn  v.  Hughes,  5  Ves.  99,  106. 

A  tenant  for  life  redeeming  a  mortgagee  in  possession,  who 
has  received  rents  in  excess  of  the  interest  due  to  him,  is 
entitled  to  a  charge  on  the  inheritance  for  so  much  of  the 
principal  as  is  thereby  discharged.  Faulkner  v.  Daniel,  3  Ha. 
204  n. ;  Pawley  v.  Colyer,  3  D.  J.  &  S.  676. 

If  tenant  for  life  pays  interest  on  a  charge  in  excess  of  the 

rents  and  profits,  he  may  make  himself  an  incumbrancer  on 

the  inheritance  for  such  excess.     It  is  a  question  of  intention. 

The  presumption  is  that  he  intended  a  gift  to  the  inheritance. 

Kensington  v.  Bouverie,  7  H.  L.  C.  557. 

Where  there  is  a  charge  upon  the  inheritance,  the  remainder-  Remainder- 
.  ,    T  .  -o  ,T      ,  i  _!;•      Ti>    J?  -1     J.     1  man, whether 

man  is  entitled  to  a  receiver  it  the  tenant  lor  lite  tails  to  keep  entitled  to 

down  the  interest  out  of  rents  and  profits      Hill  v.  Broivne,  "^"ceiver. 
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Drii.  426,  434;  Kensington  v.  Bonverie,  19  B.  39,  54;  7  H.  L. 
C.  557  ;  Maldngs  v.  Makings,  1  D.  F.  &  J.  355,  358. 

The  dictum  of  Westbury,  C,  in  Scholefield  v.  Lockwood  (i  D. 

J.  &  S.  22,  31),  that  no  right  arises  to  the  remainderman  until 

the  death  or  insolvency  of  the  tenant  for  life,  appears  to  be 

inconsistent  with  these  authorities. 

Eemainder-  Where  the  tenant  for  life  lets  interest  fall  into  arrear  and 

man  given 

charge  on       the  mortgagee  raises  it  out  of  the  inheritance,  the  remainder- 
future  rents.  i  i  _i>  t  j_i       ^  x  i  i 
man  has  a  charge  for  such  arrears  upon  the  future  rents  and 

profits  payable  during  the  tenancy  for  life.      Waring  v.  Coventry, 

2  M.  &  K.  406 ;  Coote  v.  O'Reilly,  1  J.  &  Lat.  455  ;  Makings  v. 

Maldngs,  1  D.  F.  &  J.  355. 

Whether  RomiUv,  M.  R.,  is  reported  as  having  said,  in  Kensinqtonv. 

remainder-  ."  '  r  o  '  ^ 

man  can  have  Bouverie  (19  B.  39,  54),  that,  if  the  remainderman  allows  the 
tenant  for  life  to  let  interest  fall  into  arrear,  he  cannot  after 
his  death  ask  for  an  account  of  the  rents  or  establish  a  debt 
against  his  assets  on  the  ground  that  the  rents  were  sufScient 
to  keep  down  the  interest.  The  report  appears  to  be  incorrect. 
See  Balduin  v.  Baldwin,  4  Ir.  Oh.  501  ;  6  Ir.  Oh.  156,  where 
the  contrary  was  held. 

Tenant  by  the  curtesy  (a),  tenant  for  life  with  an  absolute 
power  of  appointment  (h),  or  owner  in  fee  with  an  executory 
devise  over  (c),  is  under  the  same  obligations  as  tenant  for  life, 
(a)  Corheti  v.  Barker,  3  Anst.  755 ;  (6)  Whiibread  v.  Smith,  3 
R  M.  &  G.  727,  741  ;  (c)  Butcher  v.  Simmonds,  35  L.  T.  304. 

Adult  tenant  An  adult  tenant  in  tail  is  not  bound  to  keep  down  the 
interest  on  incumbrances  out  of  rents  and  profits.  If  he  does 
keep  down  the  interest,  he  is  not  entitled  to  charge  it  against 
the  inheritance.  Ameshury  v.  Brown,  1  Ves.  S.  477  ;  Burges  v. 
Mawhey,  T.  &  R.  167. 

Infant  tenant  An  infant  tenant  in  tail  is  bound  to  keep  down,  out  of  rents 
and  profits,  the  interest  of  incumbrances  on  the  fee.  Sergeson 
V.  Sealey,  2  Atk.  416  ;  Burges  v.  Mawbey,  T.  &  R.  167. 

The  obligation  can  only  be  enforced  by  the  reversioner  or 
remainderman.     Bertie  v.  Abingdon,  3  Mer.  560. 
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G.  Marshalling. 

This  doctrine  has  been  shortly  stated — 

"If  a  creditor  has   two  funds,  the  interest  of  the  debtor  Marshalling 
shall  not  be  regarded,  but  the  creditor  having  two  funds  shall   ®  '^^  ' 
take  to  that  which,  paying  him,  will  leave  another  fund  for 
another  creditor."     Per  Eldon,  C,  in  Aldrich  v.  Cooper,  8  Ves. 
382,  391. 

The  doctrine  is  subject  to  the  following  limitations  : — 

1.  "That  principle  has  never  been  applied  to   affect   the  Creditor  not 

„     ,  -,.  ,...,,..,  .      .  ,      affected  by 

interest  of  the  creditor  or  to  diminish  his  rights  ;    it  is  to  be  marshalling. 
applied  only  as  against  the  owners  of  the  property  charged." 
Per  Cottenham,  C,  in  Mason  v.  Bogg,  2  My.  &  Cr.  443,  447. 

If  A.  has  control  over  two  funds,  on  both  of  which  he  has 
a  charge,  and  B.  has  a  charge,  of  which  A.  has  notice,  on  one 
fund  only,  A.  is  perhaps  under  a  duty  to  B.  to  satisfy  his  debt 
out  of  the  other  fund  so  far  as  it  will  extend,  and  might  be 
liable  to  B.  to  the  extent  to  which  he  unnecessarily  satisfied 
it  out  of  the  fund  charged  in  favour  of  B.  See  Weblj  v.  Smith, 
30  Ch.  D.  192,  202, 

2.  The  doctrine  does  not  apply  unless  the  prior  creditor  Prior  creditor 
has  equal  rights  over  the  two  funds.     Thus,  it  does  not  apply  ^^^3,1  rights 
if  he  has  a  charge  on  one,  but  merely  a  right  of  set-off  as  °ver  both 
regards  the  other.     Well  v.  Smith,  80  Ch.  D.  192. 

3.  It  is  only  applicable  as  against  the  debtor  and  volunteers  Euie  applies 
under  him,  including   his   trustee   in  bankruptcy.     Flint  v.  agamst 
Howard,  [1893]  2  Oh.  54,  73.  volunteers. 

It  is  applicable  as  against  an  execution  creditor  of  the 
debtor.  A  purchaser  of  shares  on  which  a  company  has  a 
lien  for  a  debt  due  to  the  vendor  can  throw  the  debt  on  other 
shares  of  the  vendor  as  against  execution  creditors  who,  after 
the  transfer,  have  obtained  a  charging  order  on  the  unsold 
shares.     Gray  v.  Stone  (1893),  W.  N.  133. 

The  following  are  instances  of  marshalling : — 

1.  If  a  person  having  two  estates  mortgages  both  to  A  ,  and  Illustrations 
then  only  one  to  B.,  B.  may,  as  against  the  mortgagor,  compel  ling. 

A.M.  2    H 
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ULTIMATE   INCIDENCE   OP   THE   MORTaAGE   DEBT. 


Equity  to  ap- 
portionment 
as  between 
two  puisne 
mortgages. 


Sale  with 
covenant 
against  in- 
cumbrances. 


Volunteers. 


the  payment  of  the  first  mortgage  out  of  the  estate  on  which 
he  had  no  charge. 

To  the  extent  to  which  A.  realizes  his  charge  out  of  the 
esta-te  which  is  also  mortgaged  to  B.,  B.  is  entitled  to  stand 
in  his  place  against  the  estate  on  which  he  has  by  contract 
no  security.  Lanoy  v.  Athol,  2  Atk.  444,  446;  Aldrioh  v. 
Cooper,  8  Ves.  382;  Baldwin  y.  Belcher,  3  D.  &  War.  173; 
Tidd  V.  Lister,  10  Ha.  157 ;  3  D.  M.  &  Q.  857,  872 ;  Gibson  v. 
Seagrim,  20  B.  614 ;  Lawranoe  v.  Galsworthy,  3  Jur.  N.  S. 
1049 ;  South  v.  Bloxam,  2  H.  &  M.  457. 

2.  If  a  debtor  mortgages  two  estates  to  A.,  and  then  one 
to  B.  and  the  other  to  C,  the  equity  between  B.  and  C.  is  to 
have  the  first  mortgage  apportioned  between  the  two  properties 
according  to  their  respective  values.  Barnes  v.  Bacster,  1  Y. 
&  C.  Oh.  401 ;  Buyden  v.  Biynold,  2  Y.  &  C.  Ch.  377 ;  In  re 
Lawder's  Estate,  11  Ir.  Ch.  346;  In  re  Baddy's  Estate,  11  Ir. 
Ch.  369 ;  Moxon  v.  Berkeley  Bmlding  Society,  59  L.  J.  Ch.  524 ; 
Flint  V.  Howard,  [1893]  2  Ch.  57 ;  Wood  v.  West,  40  Sol.  Jo. 
114 ;  Baglioni  v.  Gavalli,  83  L.  T.  500. 

The  equity  of  C.  to  have  an  apportionment  probably  does 
not  depend  on  whether  he  has  notice  of  A.'s  mortgage  or 
not.     Per  Kay,  L.  J.,  in  Flint  v.  Howard,  [1893]  2  Ch.  57,  73. 

3.  If  a  mortgagor  deals  with  part  of  the  estate  mortgaged 
for  valuable  consideration,  and  gives  the  purchaser  a  covenant 
against  incumbrances  or  a  covenant  for  further  assurance,  the 
purchaser  is  entitled  to  be  indemnified  against  the  mortgage 
debt,  and  to  throw  it  upon  the  rest  of  the  property  mortgaged, 
so  long  as  that  property  remains  in  the  hands  of  the  mort- 
gagor or  of  volunteers  under  him.  King  v.  Jones,  5  Taunt. 
418;  Averall  v.  Wade,  LI.  &  G.  t.  Sugd.  252;  Handcoch  v. 
Handoock,  1  Ir.  Ch.  444 ;  Stock  v.  Ayhvard,  8  Ir.  Ch.  429 ;  In 
re  Barkers  Estate,  3  L.  E.  Ir.  395 ;  In  re  Jones,  [1893]  2  Ch. 
470;  M'Carthy  v.  IStCartie,  [1904]  1  I.  E.  100;  Tighe  v. 
Bolphin,  [1906]  1  I.  E.  305. 

Persons  claiming  under  a  voluntary  settlement  made  by 
the  mortgagor  have  the  same  right  to  exoneration  as  against 
him  and  volunteers  under  him,  if  the  mortgage  was  made  by 
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tte  settlor  (a),  or  if  the  settlement  contains  a  covenant  against 
incumbrances  (6),  or  for  quiet  enjoyment  (c),  but  not  if  it 
merely  contains  a  covenant  for  further  assurance  (d).  (a)  In 
re  Darby,  [1907]  2  Ch.  465 ;  Mallott  v.  Wilson,  [1903]  2  Ch. 
494.  (6)  Hughes  v.  Williams,  3  Mac.  &  G.  683 ;  (c)  Hales  v. 
Cox,  32  B.  118 ;  (d)  Ker  v.  Ker,  I.  E.  3  Eq.  489 ;  4  Eq.  15 
(explained  in  In  re  Darhy,  supra).  See  further,  In  re  Lysaglit's 
Estate,  [1903]  1  I.  K.  235. 

It  has  been  held   in  Ireland   that,  if  A.  mortgages  his  Apportion- 
property  and  then  deals  with  the  equity  of  redemption  in  a  between  two 
portion  for   valuable   consideration,  a   subsequent   purchaser  ^^"^^  ^^^^^' 
from  A.,  at  all  events   with  notice,  is  in  no  better  position 
than  A.,  and  is  liable  to  bear  the  whole  of  the  mortgage.     In 
re  Roche's  Estate,  25  L.  R.  Ir.  271.     See,  however,  Averall  v. 
Wade,  LI.  &  G.  t.  Sugd.  252,  261 ;  Stronge  v.  Hawhes,  4  De  G. 
&  Jo.  632,  652. 

Where  the  facts  were :  first  mortgage  of  two  funds  A.  and 
B.,  second  mortgage  of  A.,  third  mortgage  of  A.  and  B. 
"subject  to  and  after  payment  of  and  satisfaction  of"  the 
sums  secured  by  the  first  two  mortgages,  it  was  held  that, 
fund  A.  having  been  absorbed  in  payment  of  the  first  mort- 
gage, fund  B.  must  be  applied  in  satisfaction  of  the  second 
mortgage  in  full  in  priority  to  the  third  mortgage.  In  re 
Mowers  Trusts,  8  Eq.  110. 

A  judgment  creditor  has  no  larger  or  other  rights  than 
the  judgment  debtor.  Therefore,  where  A.  makes  a  voluntary 
settlement,  under  which  he  takes  a  life  estate,  and  then  mort- 
gages the  inheritance,  a  judgment  creditor  of  A.  cannot  throw 
the  mortgage  exclusively  on  the  interests  in  remainder  under 
the  settlement.  Dol:phin  v.  Aylivard,  L.  E.  4  H.  L.  486 ;  see 
Anstey  v.  Newman,  39  L.  J.  Ch.  769. 

Where,  after  charging  leaseholds  and  other  property  to 
secure  a  debt,  the  debtor  assigned  the  leaseholds  to  his  wife 
by  a  voluntary  deed  not  referring  to  the  charge,  on  the  pay- 
ment off  of  the  debt  by  the  debtor's  executors,  the  widow  was 
held  not  liable  to  contribute;  In  re  Barhy,  [1907]  2  Ch.  465. 
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CHAPTER  XL. 

PRIORITIES. 

An  incumbrancer  for  valuable  consideration  cannot  be  pre- 
judiced by  any  subsequent  acts  of  the  person  who  has  created 
the  incumbrance. 

It  follows  that  all  persons  claiming,  whether  as  volunteers  inoum- 
r,  1  J       J.^  i  J?  •  1  .    ,    1      brances  rank 

or  tor  value,  under  the  creator  ot  an  incumbrance,  must  take  according  to 

subject  to  the  rights  of  the  incumbrancer,  and   that  in  cum-  ^^^^' 

brances  rank   for  priority  according  to  the  order  in  time  of 

their  creation.     Brace   v.  Marlborough,  2   P.    W.   491,   495 ; 

Willoughly  v.  WillougUy,  1  T.  E.  763, 773 ;  Phillips  v.  Phillips, 

4  D.  F.  &  ,J.  208,  215 ;  Gory  v.  Eyre.  1  D.  J.  <^  S.  149,  167 ; 

Shropshire  Union  Bys.  Co.  v.  Beg.,  L.  R.  7  H.  L  496,  506 ;  In 

reBdbbett,  [1904]  1  I.  R.  461. 

As  to  priorities  where  two  deeds  are  executed  on  the  same 
day,  see  Gartside  v.  Silkstone  Coal  Co.,  21  Oh.  D.  762. 

Where  there  is  no  provision  in  an  issue  of  debentures  that 
they  are  to  rank  pari  passu,  they  have  priority  according  to 
the  date  of  their  execution.  James  v.  Boythorpe  Colliery  Co., 
2  Megone,  55. 

Where  two  legal  mortgages  are  delivered  at  the  same  time, 
the  mortgagees  apparently  take  the  mortgaged  property  as 
joint  tenants  or  tenants  in  common.  Hopgood  v.  Ernest,  3  D. 
J.  &  S.  116. 

On  a  contributory  mortgage,  one  moiety  of  the  advance 
being  made  by  ti'ustees,  and  the  other  moiety  by  their 
solicitors  who  advised  the  security,  the  mortgage  being  taken 
in  the  names  of  the  trustees  and  a  stranger  with  a  contemporary 

declaration  of  trust  of 1,  (one  moiety)  for  the  trustees,  and 

"  the  residue  "  for  the  solicitors,  and  another  contemporary  deed 
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Priority 
afieoted  by 
statutes, 


agency, 


estoppel, 


legal  estate. 


notice  to 
trustees. 


Notice 


by  wHicli  the  solicitors  guaranteed  the  trustees'  moiety,  it  was 
held  that  the  trustees  had  no  priority  as  against  the  assignees 
of  the  solicitors ;  Stokes  v.  Prance,  [1898]  1  Oh.  212. 

As  to  the  construction  of  clauses  in  two  successive  Acts  of 
Parliament  enacting  that  any  charge  under  the  Act  should 
have  priority  over  every  other  charge,  whether  existing  at  the 
time  or  made  afterwards,  see  Pollock  v.  Lands  Improvement  Co., 
37  Ch.  D.  661. 

Where  second  debentures  are  created  "  subject  to  the 
debentures  which  have  been  already  issued  for  securing 
lOjOOOL  or  such  of  them  as  are  now  outstanding,"  they  take 
subject  to  all  debentures  of  the  first  series,  whether  issued 
before  or  after  the  creation  of  the  second  series,  except  such 
of  them  as,  having  been  paid  off,  are  re-issued.  Lister  v.  Henry 
Lister  &  Sons  (1893),  W.  K  33. 

The  general  principle  of  priority  is  subject  to  the  following 
exceptions : — 

1.  By  the  operation  of  various  statutes,  trustees  in  bank- 
ruptcy, creditors,  and  subsequent  purchasers  for  value  are 
enabled  to  set  aside,  in  the  cases  provided  by  the  statutes, 
incumbrances  previously  created  for  value. 

2.  An  incumbrancer  may  make  the  creator  of  the  incum- 
brance his  agent  to  borrow  money  in  priority  to  his  own 
charge. 

3.  By  the  application  of  the  doctrine  of  estoppel,  an  in- 
cumbrancer for  value  may  be  prevented  from  setting  up 
his  incumbrance  as  against  a  subsequent  purchaser  or  mort- 
gagee. 

4.  A  subsequent  purchaser  or  mortgagee  may,  either  at 
the  time  of  advancing  his  money  or  afterwards,  obtain  a  legal 
advantage  over  a  previous  incumbrancer  which  will  entitle 
him  to  priority. 

5.  By  an  anomalous  extension  of  the  doctrine  of  reputed 
ownership,  a  subsequent  incumbrancer  of  a  debt  or  fund  in 
the  hands  of  trustees  obtains  priority  over  a  previous  incum- 
brancer by  giving  earlier  notice  to  the  debtor  or  trustee. 

But  equity  will  not  enable  the  subsequent  purchaser  or 
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mortgagee  to  avail  himself  of  his  legal  advantage  or  of  his  affecting 
earlier  notice  if,  at  the  time  of  advancing  his  money,  he  had  °°^^°^'^'^''^- 
notice  of  the  prior  incumbrance. 

Where  there  are  three  successive  incumbrances.  A.,  B.,  and  A.  prior  to B., 
C,  A.  may  be  prior  to  B.  and  B.  to  C,  but  at  the  same  time  C.  o.  to  a'.' 
may  be  prior  to  A.     In  such  a  case  the  rights  will  be  adjusted 
as  follows : — 

0.  is  subrogated  to  the  rights  of  A.  to  the  extent  of  A.'s 
charge,  and  to  that  extent  will  take  in  priority  to  B.  As 
to  any  excess  over  that  amount  claimed  by  C,  he  comes  in 
after  B. 

If  the  property  incumbered  is  a  money  fund,  it  will  there- 
fore be  distributable  in  this  order : — (1)  to  0.  to  the  extent 
of  A.'s  claim ;  (2)  to  B.  in  full ;  (3)  to  C.  to  the  extent  of 
the  balance  remaining  due  to  him ;  (4)  to  A.  Beavan  v. 
Oxford,  6  D.  M.  &  G.  507 ;  Benham  v.  Keane,  1  J.  &  H.  685 ; 
In  re  Kensington,  29  Ch.  D.  527 ;  In  re  Wyatt,  [1892]  1  Oh. 
188,  208 ;  see  In  re  Armstrong,  [1895]  1  I.  E.  87. 

Where  an  agreement  is  made  between  persons  in  England  Property  out 

°  '^        _  °  of  jurisdic- 

with  the  intention  of  creating  a  charge  upon  immovables  out  tion. 
of  the  jurisdiction,  but  the  charge  is  invalid  under  the  law  of 
the  place  where  the  immovables  are  situated,  a  person  who, 
with  notice  of  the  agreement,  obtains  a  valid  charge  on  the 
immovables  will  not  be  restrained  in  equity  from  availing 
himself  of  his  charge  as  against  persons  claiming  under  the 
agreement.  Martin  v.  Martin,  2  E.  &  M.  507;  Norton  v. 
Florence  Land  Co.,  7  Ch.  D.  332, 386 ;  see  also  Liverjiool  Marine 
Credit  Go.  v.  Hunter,  4  Bq.  62 ;  8  Ch.  479. 

So,  too,  a  debt  may  be  treated  as  situated  in  the  country  of 
the  debtor.  In  the  case  of  a  debt  owing  to  an  English  com- 
pany by  a  Frenchman,  which  by  English  law  has  been  validly 
assigned  to  a  mortgagee  by  a  charge  which  is  not  regarded  in 
France  as  effecting  an  assignment,  the  English  mortgagee  will 
not  have  priority  over  others  who  by  French  law  have  a  good 
charge ;  In  re  Mandsley,  Son  &  Field,  [1900]  1  Ch.  602. 
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CHAPTEE  XLI. 

TEUSTEE   IN   BANKEUPTCT — EEPUTED    OWNEESHIP. 

"  A  TEUSTEE  in  bankruptcy  or  execution  creditor  is  in  privity  Trustee  in 
with  the  bankrupt  or  execution  debtor.     He  takes  under  the  takes  under 
bankrupt  or  execution  debtor,  not  like  a  purchaser  for  valuable  ^^'^'^'^^P*- 
consideration,  and  it  has  been  decided  over  and  over  again 
that  he  only  takes  what  was  vested  in  the  bankrupt  or  execu- 
tion debtor.     Per  Kay,  L.J.,  in  Maclell  v.  Thomas  &  Co.,  [1891] 
1  Q.  B.  230,  238. 

"Except  where  there  is  an  oifence  against  the  bankrupt 
law  or  against  some  law  in  favour  of  creditors,  the  trustee  is 
merely  the  legal  representative  of  the  debtor,  with  such  rights 
as  he  would  have  had  if  not  bankrupt,  and  no  other."  Per 
Curiam,  in  In  re  Mctfleback,  4  Ch.  D.  150,  156. 

An  assignment  of  a  debt  becoming  due  to  the  assignor  before  Assignment 
1  ■      1       1  ,         .  , .  1  .  -11  of  Aeht  due 

Jiis  bankruptcy  is  valid  against  the   trustee  m   bankruptcy,  before  but 

although  the  debt   is  not  payable   till  after  the  bankruptcy.  Cnkruptcy"' 

Brew  V.  Josolyne,  18  Q.  B.  D.  590 ;  In  re  Davis  &  Co.,  22  Q.  ^^lid. 

B.  D.  193. 

It  is  immaterial  that  the  amount  due  is  not  ascertained  at 

the  date  of  the  bankruptcy,  if  the  work  in  respect  of  which  it 

becomes  due   was  then  done.      Ex  parte  Moss,  14  Q.  B.  D. 

310. 

But  an  assignment  of  debts  now  due  and  owing  and  here-  Assignment 
J,  ,  ,  -,        .  ,  .  .         ,       .  .of  debts  due 

atter  to  become  due  and  owing  to  the  assignor  m  a  business  is  after  bank- 
void,  as  against  his  trustee  in  bankruptcy,  so  far  as  regards  "^"^  °^  ^°' 
debts  which  become  due  to  the  trustee  after  the  bankruptcy 
in  the  course  of  carrying  on  the  business.    Ex  parte  Nicliols,  22 
Ch.  D.  782. 
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TRUSTEE  IN  BANKEUPTCY — EEPUTED   OWNERSHIP. 


Mortgage  of 
retention 
moneys  in 
building 
contract. 


A  charge  on  moneys  to  become  due  under  a  contract  of 
bailment  for  hire  is  void,  as  against  the  bailor's  trustee  ia 
bankruptcy,  in  respect  of  moneys  becoming  due  after  the 
bankruptcy.     WUmot  v.  Alton,  [1897]  1  Q.  B.  17. 

M^here,  under  a  building  contract,  part  of  the  amount  due 
from  time  to  time  to  the  builder  (called  retention  moneys)  is 
retained  by  the  building  owner,  who  is  entitled  on  the  builder's 
bankruptcy  to  terminate  the  contract  and  apply  the  retention 
moneys  in  completing  the  work,  and  the  builder  mortgages 
the  retention  moneys  and  then  becomes  bankrupt,  his  trustee 
in  bankruptcy,  who  completes  the  building  under  the  original 
contract,  is  not  entitled  to  the  retention  moneys  as  against 
the  mortgagee.     Drew  v.  Josolyne,  18  Q.  B.  D.  590. 

But  where,  under  a  similar  contract,  the  building  owner 
terminates  the  contract  and  employs  the  trustee  in  bankruptcy 
of  the  builder  to  complete  the  work,  the  trustee  in  bankruptcy 
is  entitled  to  be  paid  out  of  the  retention  moneys  in  priority 
to  the  mortgagee.     Tooth  v.  Hallett,  4  Oh.  242. 


Eeputed  Owneeship. 


The  rules  in  bankruptcy  which  swell  a  bankrupt's  assets— 
e.g.  the  reputed  ownership  clause,  the  fraudulent  preference 


Eeputed 
ownership 
clause  not 

administra™  clause,  and  the  sections  which  defeat  certain  settlements  and 

tionorwind-  executions— are  not  applicable  to  the  administration  bv  the 
mg-up.  ^'-  ■' 

Court  of  the  assets  of  a  deceased  person,  nor  (except  in  cases 
within  sect.  210  of  the  Companies  (Consolidation)  Act,  1908, 
which  corresponds  to  sect.  164  of  the  Companies  Act,  1862)  to 
the  winding-up  of  companies.  In  re  Crumlin  Viaduct  Works 
Co.,  11  Ch.  D.  755;  In  re  Withernsea  BricJcworJcs  Co.,  16  Oh. 
D.  337  (overruling  In  re  Printing  &  Registering  Co.,  8  Ch.  D. 
535)  ;  In  re  Count  cVEpineuil,  (1)  20  Ch,  D.  217  ;  In  re  Maggi, 
20  Ch.  D.  545  ;  Gorringe  v.  Irwell  India  Rubber  Works,  34  Ch. 
D.  128  ;  Pratt  v.  Inman,  43  Ch.  D.  175 ;  In  re  Baker,  44  Ch. 
D.  262,  271 ;  In  re  Leng,  [1895]  1  Ch.  652,  655,  660 ;  In  re 
National  United  Investment  Corporation,  [1901]  1  Ch.  950. 
Bankruptcy  The    Bankruptcy   xlct,    1883,   enacts   (sect.   44)  that   the 
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property  of  the  bankrupt  divisible  among  his  creditors  shall  Act,  1883, 
comprise  "all  goods  being,  at  the  commencement  of  the 
bankruptcy,  in  the  possession,  order,  or  disposition  of  the 
bankrupt,  in  his  trade  or  business,  by  the  consent  and  per- 
mission of  the  true  owner,  under  such  circumstances  that 
he  is  the  reputed  owner  thereof;  provided  that  things  in 
action  other  than  debts  due  or  growing  due  to  the  bankrupt 
in  the  course  of  his  trade  or  business  shall  not  be  deemed 
goods  within  the  meaning  of  this  section." 

'•■  Goods,"  unless  the  context  otherwise  requires,  includes  all 
chattels  personal ;  sect.  168. 

The  existence  of  the  various  conditions  required  by  the  Onus  of  proof 
section  is  a  question  of  fact,  and  it  lies  upon  the  trustee  in  ' 

bankruptcy  to  show  that  these  conditions  have  been  fulfilled. 
Prismall  v.  Lovegrove,  6  L.  T.  329. 

Bat  where  the  bankrupt  was  originally  owner  of  the  goods  except  where 
in  dispute  and  has  continued  in  possession  till  the  bankruptcy,  originaUy^'*^ 
the  presumption  is  raised  that  he  is  their  reputed  owner,  and  °wner. 
the  burden  of  proof  is  shifted  to  those  who  claim   adversely 
to  the  trustee.     Lingard  v.  Messiter,  1  B.  &  C.  308;    Ex  farte 
Oastle,  3  M.  D.  &D.  117 ;  Ex  parte  hovering,  (No.  2)  9  Ch.  621. 

The  law  of  reputed  ownership  is  now  confined  to  "  two  "  Goods." 
classes  of  things,  namely,  those  outward  and  visible  things 
of  which  there  may  be  a  visible  occupation  and  enjoyment, 
and  those  debts  which  are  part  of  the  property  of  every  ordi- 
nary trader."  Fer  Fry,  L.J.,  in  Colonial  Bank  v.  Whinney,  30 
Ch.  D.  261,  289;  see  S.  C.  11  App.  Ca.  426,  438,  446, 
447. 

Where  share  certificates  containing  a  proviso  that  they 
must  be  produced  on  registration  of  a  transfer  are  deposited 
by  the  owner  of  the  shares  by  way  of  security,  the  shares  are 
not  in  the  order  and  disposition  of  the  depositor ;  secus,  if 
they  contain  no  such  proviso  ;  In  re  Butler,  [1900]  1  I.  E.  153. 

The  possession  of  a  receiver  appointed  in  an  action  by  the  "Posses- 

creditor  to  enforce  his  security  determines  the  debtor's  pos-  '^'°'^' 

session.     Taylor  v.  Eckersley,  5  Ch.  D.  740. 

Seizure  by  the  sheriff  of  goods  subject  to  a  mortgage  does  Seizure  by 

sheriff. 
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not  determine  the  possession  of  the  bankrupt,  except  as  to 
those  goods  of  which  the  sheriff  takes  physical  possession. 
Barrow  v.  Bell,  5  E.  &  B.  540 ;  Ex  parte  Foss,  2  De  Gr.  and  Jo. 
230  ;  Ex  parte  Edey,  19  Eq.  264. 

Such  a  seizure  is  ex  hjpothesi  wrongful,  and  where  posses- 
sion is  taken  wrongfully  the  possession  at  law  will  not  be 
extended  beyond  the  possession  in  fact.  See  Ex  parte  Fletcher, 
5  Ch.  D.  809,  812 ;  Meggy  v.  Imperial  Discount  Co.,  3  Q.  B. 
D.  711. 

The  goods  must  be  in  the  order  or  disposition  of  the  bank- 
rupt for  the  purposes  of,  or  purposes  connected  with,  his  trade 
or  business,  or  with  the  trade  or  business  of  the  firm  in 
which  he  is  a  partner.  Ex  parte  Jenhinson,  15  Q.  B.  D.  441 ; 
Colonial  Bank  v.  Whinney,  30  Ch.  D.  261 ;  Sharman  v. 
Mason,  [1899]  2  Q.  B.  679. 

As  to  what  constitutes  a  trade  or  business,  see  In  re  Wallis, 
14  Q.  B.  D.  950. 

There  must  be  active  consent  or  laches  equivalent  to 
consent  to  bring  a  case  within  the  section. 

There  can  be  no  consent  where  the  true  owner  is  ignorant 
of  the  transaction.  West  v.  Skip,  1  Ves.  S.  239,  243;  In  re 
Bawbone's  Trust,  3  K.  &  J.  476  ;  Ex  parte  Ford,  1  Ch.  D. 
521,  528;  In  re  Watson  &  Co.,  [1904]  2  K.  B.  753;  Ex  parte 
Carter,  [1905]  2  K.  B.  381,  772. 

There  can  be  no  consent  where  one  of  the  true  owners  is 
from  infancy  or  otherwise  incapable  of  consenting.  In  re 
Mills'  Trust,  [1895]  2  Ch.  564. 

The  consent  is  determined  if  possession  is  taken  by  the 
true  owner  with  the  intention  of  asserting  his  rights,  whether 
the  possession  is  hostile  or  friendly  to  the  debtor.  Ex  parte 
National  Guardian  Assurance  Co.,  10  Ch.  D.  408. 

There  may  be  a  merely  colourable  taking  possession ;  and 
the  motives  of  the  creditor  are  evidence  whether  the  posses- 
sion taken  was  real  or  sham.  Jackson  v.  Irvin,  2  Camp.  48 ; 
Viaarino  r.  EoUingsivorth,  20  L.  T.  N.  S.  362. 

In  the  case  of  debts,  notice  of  the  assignment  given  to  the 
debtor  is  equivalent  to  taking  possession.     Bartlett  v.  Bartlett, 
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1  De  G.  &  Jo.  127  ;  Butter  v.  Everett,  [1895]  2  Ch.  872  ;  In  re 
Grouch,  83  L.  T.  746. 

A  bankrupt  is  not  reputed  owner  of  his  trade  debts  where 
his  debtor  has  knowledge,  howsoever  acquired,  that  he  has 
assigned  them.  It  is  not  necessary  that  such  knowledge 
should  arise  from  notice  given  by  the  assignee.  Ex  parte 
BicJiardson,  Mont.  &  Ch.  43  ;  Thompson  v.  Tomhins,  2  Dr.  & 
Sm.  8 ;  Ex  parte  Stewart,  4  D.  J.  &  S.  548 ;  Ex  parte  Agra 
Bank,  3  Ch.  555  ;  Oolonial  Bank  v.  Whinney,  11  App.  Ca. 
426,  435. 

On  the  question  to  whom  notice  should  be  given  where  the  Debt  due 

from  oor- 

debt  is  due  from  a  corporation,  see  Ex  parte  BouUon,  1  De  &.  poration. 
&  Jo.  163 ;   Edwards  v.  Martin,  1  Eq.   121  ;  Ex  parte  Agra 
Bank,  supra;  Alletson  v.  Chichester,  L.  R.  10  C.  P.  319. 

If  the  true  owner  iona  fide  demands  possession  with  a  view  Demand  of 

possession. 

of  taking  possession  beiore  the  bankruptcy,  though  from  no 
fault  of  his  own  he  fails  to  get  it,  the  goods  are  not  in  the 
possession  of  the  bankrupt  with  his  consent. 

As  to  chattels,  see  Smith  v.  Topping,  5  B.  &  Ad.  674 ;  Ex 
parte  Foss,  2  De  G.  &  Jo.  230 ;  Ex  parte  Harris,  8  Ch.  48 ; 
Ex  parte  Ward,  8  Ch.  144 ;  Ex  parte  Montagu,  1  Ch.  D    554. 

As  to  debts,  see  Belcher  v.  Bellamy,  2  Ex.  303  ;  Butter  v. 
Everett,  [1895]  2  Ch.  872, 

A  demand  of  possession  made  on  the  bankrupt  determines 
the  consent,  although  the  goods  are  not  in  his  actual  posses- 
sion, but  in  that  of  a  warehouseman.  Ex  parte  Ward,  8  Ch. 
144. 

The  creditor  by  taking  possession  of  part  of  the  goods  Possession 
revokes   his  consent  as  to  all.     In  re  S.  J.  Eslick,  4  Ch.  D. 
496. 

A  taking  possession  or  hand  fide  demand  of  possession  by  Protected 

,  Pill  transaction 

the  true  owner  alter  the  commencement  oi  the  bankruptcy  under  s.  49. 
is  a  transaction  within  sect.  49  of  the  Act,  and  may  therefore 
be  protected  under  that  section.  Graham  v.  Fiirler,  14  C.  B. 
134;  Breioin  v.  Short,  5  E.  &  B.  227  ;  In  re  Wright,  3  Ch. 
D.  70;  Butter  v.  Everett,  [1895]  2  Ch.  872;  In  re  Sills,  3 
JIanson,  24.     Similarly  an  assignment  of  a  chose  in  action  to 
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a  creditor  by  way  of  security  if  the  creditor  acted  in  good  faith 

without  notice  of  the  bankruptcy  petition.     In  re  Bunkley, 

[1905]  2  K.  B.  683. 

A  mortgage  of  a  ship  to  a  person  who  had  no  notice  of  the 

mortgagor's  prior  act  of  bankruptcy  is  protected,  even  though 

the  mortgagor  is  allowed  to  remain  in  possession ;  Ruby,  83 

L.  T.  435. 
"  True  The  section  only  applies  where  there  is  a  true  as  distinct 

owner.  from  a  reputed  owner.     Joy  v.   Campbell,  1   Sch.  &  L.  328 ; 

Load  V.  Green,  15  M.  &  W.  216. 
Mortgagee  is         A  mortgagee  is  true  owner,  and  the  mortgagor  reputed 

owner  within  the  section.     Byall  v.  Bowles,  1  Ves.  S.  348; 

Lingham  v.  Biggs,  1  B.  &  P.  82 ;  Beynolds  v.  Boivley,  L.  E.  2 

Q.  B.  474,  480;  In  re  Crumlin  Viaduct  Works  Go.,  11  Ch.  D. 

755 ;  Golonial  Bank  v.  Whinney,  30  Ch.  D.  261,  281. 

Effect  o£  Bills        This  principle  applied  to  registered  bills  of  sale  under  the 
of  Sale  Acts.   ^^^   ^^  -j^gg^^  ^^^   ^^^^   ^^^^^  j^^j^   ^^   ^^  ^^j^  against  the 

trustee  in  bankruptcy  of  the  grantor,  although  the  grantor's 
possession  at  the  time  of  the  bankruptcy  was  consistent  with 
the  terms  of  the  deed.  Spaokman  v.  Miller,  12  C.  B.  N.  S. 
659  :  Ex  parte  Harding,  15  Eq.  223. 

Act  of  1878,  The  Bills  of  Sale  Act,  1878,  provided  (sect.  20)  that  chattels 

comprised  in  a  registered  bill  of  sale  should  not  be  deemed 
to  be  in  the  possession,  order,  or  disposition  of  the  grantor. 

Act  of  1882.  This  section  is  repealed  by  sect.  15  of  the  Bills  of  Sale  Act, 

1882,  so  far  as  it  relates  to  bills  of  sale  given  by  way  of 
security  for  the  payment  of  money.  Ex  parte  Izard,  23  Ch. 
D.  409;  Swift  v.  Pannell,  24  Ch.  D.  210;  Gasson  v. 
Ghurchley,  73  L.  J.  Q.  B.  385 ;  Heseltine  v.  Simmons,  [1892]  2 
Q.  B.  547. 

It  follows  that  chattels  comprised  in  a  registered  bill  of 
sale  which  is  given  by  way  of  absolute  transfer  are  not  within 
the  reputed  ownership  clause.     Cases  supra. 

On  the  other  hand,  chattels  comprised  in  a  bill  of  sale 
given  by  way  of  security  for  the  payment  of  money  are  not 
taken  out  of  the  reputed  ownership  clause  by  the  registration 
of  the  bill  of  sale ;  In  re  Ginger,  [1897]  2  Q.  B.  461 ;  In  re 
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Eayes,   [1899]   2  I.  R  206,  not  following  In  re  Stanley,  17 
L.  E.  Ir.  487.     See,  too,  In  re  Elliott,  84  L.  T.  325. 

Sect.  36  of  the  Merchant  Shipping  Act,  1894,  provides  that  Merchant 
a  registered  mortgage  of  a  ship  or  share  shall  not  be  affected  1394,  s.  36. 
by  any  act  of  bankruptcy  committed  by  the  mortgagor  after 
the  date  of  the  record  of  the  mortgage,  notwithstanding  that 
the  mortgagor  at  the  commencement  of  his  bankruptcy  had  the 
ship  or  share  in  his  possession,  order,  or  disposition,  or  was 
reputed  owner  thereof. 

A  lessor  is  true  owner  and  a  hirer  reputed  owner  within  the  Lessor, 
section.     Bryson  v.  Wylie,  1  B.  &  P.  83  n. ;  Lingham  v.  Biggs, 
1  B.  &  P.  82. 

Trustees  of  a  settlement  are  true  owners  within  the  section.  Trustees  of 
Jarman  v.  Woolloton,  3  T.  E.  618;  Darly  v.  Smith,  8  T.  R.  82  ;  =«'tti«'^'''^t- 
Shaftesbury  v.  Russell,  1  B.  &  0.  666. 

Where  persons  named  as  trustees  of  a  settlement  have  not  Beneficiaries. 
accepted  the  trusts,  the  beneficiaries  are  the  true  owners.     In 
re  Mills'  Trusts,  [1895]  2  Ch.  564. 

Where  one  of  two  partners  of  a  firm  is  a  dormant  partner.  Partnership, 
the  goods  of  the  firm  are  not  in  the  possession  of  the  other 
with  the  consent  of  the  true  owner,  each  partner  of  a  firm 
being  equally  true  owner  of  all  its  assets.  Eeynolds  v.  Boioley, 
L.  E.  2  Q.  B.  41,  474 :  Ex  parte  Hayman,  8  Ch.  D.  11,  23 ; 
see  Be  Waller,  64  L.  T.  426. 

The  section  only  applies  to  goods  which  are  iu  the  posses-  "  Reputed 
sion  of  the  bankrupt  under    such  circumstances  that  credit 
might  have  been  obtained  upon  them.     Ex  parte  WatMns,  8 
Ch.  520 ;  Ex  parte   Wingfidcl,  10  Ch.  D.  591 ;  Colonial  Bank 
V.  Whinney,  11  App.  Ca.  426. 

A  bankrupt  is  not  reputed  owner  of  goods  on  which  he 
could  not  have  obtained  credit,  without  fraud  on  his  part  or 
negligence  on  the  creditor's.  Colonial  Bank  v.  Whinney,  11 
App.  Ca.  426. 

A  reputed  owner  is  a  person  reputed  to  be  owner  by  persons 
who  deal  with  him  and  who  might  be  deceived.  Coohe  v. 
Hemming,  L.  E,  3  C.  P.  334,  357 ;  Ex  parte  WatMns,  8  Ch. 
520,  533. 
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The  doctrine  of  reputed  ownership,  therefore,  does  not  apply- 
where  persons  dealing  with  the  bankrupt  must  know  that 
goods  in  his  possession  may  not  belong  to  him.  ThacMhwaite 
V.  Coch,  3  Taunt.  487. 

It  does  not  apply  to  persons  known  to  act  as  factors  and 
agents.  The  creditor  knows  that,  by  reason  of  the  business 
carried  on,  goods  in  the  debtor's  warehouse  may  not  belong 
to  him,  and  it  cannot  be  said  that  credit  is  given  on  the  faith 
that  they  do.  Ex  parte  Boden,  28  L.  T.  JST.  S.  174 ;  Ex  parte 
Bright,  10  Ch.  D.  366 ;  In  re  Watson  &  Co.,  [1904]  2  K.  B. 
753. 

If  there  is  a  custom  of  trade  so  notorious  that  all  persons 
engaged  in  the  trade  or  who  give  credit  to  those  who  are 
engaged  in  it  know  that  the  possession  of  goods  by  the  trader 
does  not  necessarily  show  that  he  is  the  owner  of  them,  it 
cannot  be  said  that  the  creditor  gives  credit  on  the  faith  of 
the  trader's  ownership  of  the  goods  which  are  in  his  possession, 
and  the  doctrine  of  reputed  ownership  does  not  apply.  Knowles 
V.  Eorsfall,  5  B.  &  A.  134 ;  Priestley  v.  Pratt,  L.  E.  2  Ex. 
101 ;  Ex  parte  Waikins,  8  Ch.  520 ;  Ex  parte  Vanx,  9  Ch.  602 ; 
Ex  parte  Wingfield,  10  Ch.  D.  591. 

It  is  enough  to  prove  the  custom  of  the  particular  trade. 
The  creditors  of  a  trade  are  mostly  persons  engaged  in  the 
same  trade  or  acquainted  with  its  customs.  Ex  parte  Watkins, 
8  Ch.  520;  Ex  parte  Vaux,  9  Ch.  602. 

But  it  is  not  sufficient  to  prove  a  custom  known  to  persons 
dealing  in  a  particular  market ;  In  re  Goetz  Jonas  &  Co., 
[1898]  1  Q.  B.  787. 

In  order  to  eslablish  a  custom,  it  must  be  proved  to  have 
existed  so  long  and  to  have  been  so  extensively  acted  upon 
that  the  ordinary  creditors  of  the  debtor  in  his  trade  may 
be  reasonably  presumed  to  have  known  it.  In  re  Sill,  1  Ch. 
D.  503  n. ;  Ex  parte  Powell,  1  Ch.  D.  501 ;  In  re  Rose,  4 
T.  L.  E.  255. 

Such  a  trade  custom,  when  proved,  excludes  the  doctrine  of 
reputed  ownership  as  to  all  the  articles  which  are  within  the 
scope   of  the   custom.      Thus,  a  security   given  by  a  hotel- 
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keeper  over  his  furniture  is  good  against  his  trustee  in  bank- 
ruptcy, as  no  person  dealing  with  the  hotel-keeper  would  be 
justified  in  assuming  that  any  part  of  the  furniture  which 
he  used  belong  to  him.  Ex  jjarte  Turquand,  14  Q.  B.  D. 
636. 

The  doctrine  of  reputed  ownership  has  been  held  to  be 
excluded  by  custom  in  the  case  of  barges  in  the  possession 
of  coal  merchants   (Watson  v.  Peache,   1  Bing.  N.  C.   327); 
barley  in  the  possession  of  maltsters  (Harris  v.  Truman,  9  Q. 
B.  D.  264) ;  books  in  a  bookseller's  shop  ( Whitfield  v.  Brand, 
16  M.  &  W.  282) ;  cattle  and  live  stock  in  the  possession  of 
farmers,  both  on  the  ground  that  they  remain  in  possession 
after  selling  (Priestly  v.  Pratt,  L.  E.  2  Ex.  10),  and  that  they 
take  cattle  to  agist  (Ex  farte  Huggins,  54  L.  T.  683 ;  In  re 
Burhe,  19  L.  E.  Ir.  564)  ;  clocks  at  a  clockmaker's  (Hamilton 
V.  Bell,  10  Ex.   545) ;  furniture  in   the  possession  of  hotel- 
keepers  (Ex  parte  Powell,  1  Ch.  D.  501 ;  Grawcour  v.  Salter, 
18   Ch.   D.  30 ;    Ex  parte  Turquand,  14   Q.  B.  D.  636),  in- 
cluding the  keeper  of  a  temperance  hotel  (Be  Chapman,  11 
T.  L.  E.  92),  and  a  boarding-house  keeper  (In  re  Eales,  54 
W.  E.  202) ;  gas-engines  (In  re  Peel,   [1894]   1   I.  E.  235) ; 
hops  in  the  warehouse  of  hop-merchants    (Ex  parte  Dyer,   2 
T.  L.  E.  7) ;  horses  in  the  possession  of  horse-dealers  (Ex  parte 
Wingfield,  10  Ch.  D.  591)  ;  pianos  (In  re  Blanshard,  8  Ch.  D. 
601 ;  In  re  McParland,  31  L.  E.  Ir.  465) ;  printing-machinery, 
but  not  type,  in  the  possession  of  printers  (Ex  parte  Hughes,  4 
T.  L.  E.  659) ;  wines  and  spirits  in  the  possession  of  wine- 
merchants  (Ex  parte  Watkins,  8  Ch.  520 ;  Ex  parte  Vaux,  9 
Ch.  602. 

The  Court  has  negatived  the  existence  of  a  custom  for  cab- 
drivers  to  hire  their  cabs  (In  re  Hill,  1  Ch.  D.  503  n.),  and 
of  a  custom  in  the  furniture  trade  to  deliver  goods  to  dealers 
on  sale  or  return  (Ex  parte  Nassau,  2  T.  L.  E.  339),  and  of  a 
custom  for  mantle-dealers  to  hire  stands  or  models  (Sharman 
V.  Mason,  [1899]  2  Q.  B.  679). 

As  to  the  right  of  a  bailor  whose  goods  are  adjudged  to 
have  been  in  the  order  and  disposition   of  the  bankrupt   to 
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prove  for  damages  for  the  non-return  of  his  goods,  see  In  re 
Button,  [1907]  2  K.  B.  180. 
Doctrine  does        The  section  is  confined  to  goods  in  the  sole  possession  of  a 
joint  reputed  bankrupt,  of  which  he  is  the  sole  reputed  owner, 
owners.  Therefore,  it  does  not  apply  where  partners  are  jointly  in 

possession  of  goods  and  are  jointly  reputed  owners  of  them. 
Ex  parte  Cooper,  1  M.  D.  &  D.  358 ;  Ex  parte  Dorman,  8  Ch. 
51 ;  In  re  Bainbridge,  8  Ch.  D.  218.  Reynolds  t.  Bowley  (L.  E_ 
2  Q.  B.  474)  was  based  by  Willes,  J.,  and  Bramwell,  B.,  on  this 
principle  (pp.  481,  482). 

In  Colonial  Bank  v.  Whinney  (30  Ch.  D.  261)  the  bank- 
rupt was  in  sole  possession  as  sole  reputed  owner;  see 
pp.  268,  274. 

The  section  applies  where  one  partner  remains  in  posses- 
sion of  the  assets  after  dissolution  of  the  partnership.  Ex 
parte  Assignees  of  Brewster  &  West,  22  L.  J.  Bankr.  62 ; 
Graham  v.  MacCtilloch,  20  Eq.  397. 

"  Debts  "  does  not  include  all  demands  provable  in  bank- 
ruptcy, but  only  those  which  have  become  debts  before  its 
commencement.     Ex  parte  Kemp,  9  Oh.  383. 

The  Bankruptcy  Act,  1883,  provides  (sect.  ■  44)  that  the 
property  of  the  bankrupt  divisible  among  his  creditors  shall 
not  comprise  property  held  by  the  bankrupt  on  trust  for  any 
other  person. 

But  where  the  forms  of  a  trust  are  gone  through  in  order 
to  conceal  the  true  ownership  of  property,  the  property  is 
subject  to  the  reputed  ownership  clause.  Ex  parte  Watkins, 
2  Mont.  &  A.  348 ;  G.  E.  By.  Co.  v.  Turner,  8  Ch.  149,  154. 

In  the  case  of  a  building  agreement,  providing  that  loose 
materials  and  plant  should  be  deemed  to  be  annexed  to  the 
freehold,  the  freeholder  is  held  to  be  the  true  owner,  and  the 
materials  and  plant  are,  notwithstanding  a  mortgage  of  the 
building  agreement,  held  to  be  in  the  reputed  ownership  of 
the  builder ;  In  re  Weibking,  [1902]  1  K-  B.  713  ;  In  re  Keen 
&  Keen,  [1902]  1  K.  B.  555. 


'  Debts.' 


Trust. 


Building 
agreement. 
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CHAPTEE  XLII. 

PBAUDULENT   PEEFBRENCE. 

The  Bankruptcy  Act,  1883,  enacts —  Bankruptcy 

Sect.  48,  (1).  Every  conveyance  or  transfer  of  property,  or  s.  48. 
charge  thereon  made,  every  payment  made,  every  obligation 
incm-red,  and  every  judicial  proceeding  taken  or  suffered  by 
any  person  unable  to  pay  his  debts  as  they  become  due  from 
his  own  money  in  favour  of  any  creditor,  or  any  person  in 
trust  for  any  creditor,  with  a  view  of  giving  such  creditor  a 
preference  over  the  other  creditors,  shall,  if  the  person  making, 
taking,  paying,  or  suffering  the  same  is  adjudged  bankrupt  on 
a  bankruptcy  petition  presented  within  three  months  after 
the  date  of  making,  taking,  paying,  or  suffering  the  same,  be 
deemed  fraudulent  and  void  as  against  the  trustee  in  the 
bankruptcy. 

(2)  This  section  shall  not  affect  the  rights  of  any  person 
making  title  in  good  faith  and  for  valuable  consideration 
through  or  under  a  creditor  of  the  bankrupt. 

The  Bankruptcy  Act,  1890  (53  &  54  Vict.  c.  71),  provides  Bankruptcy 

/  nr\\        11  ■     •  1-1  •  Act,  1890, 

(sect.  20)  that  where  a  receiving,  order  is   made   against   a  s.  20. 
judgment  debtor  in  pursuance  of  sect.  103  of  the  Act  of  1883, 
sect.  48  shall  apply  as  if  the  debtor  had  been  adjudged  bank- 
rupt on  a  bankruptcy  petition  presented  at  the  date  of  the 
receiving  order. 

The  Bankruptcy  Act,  1883,  sect.  4,  makes  it  an  act  of  bank-  Bankruptcy 
ruptcy  by  the  debtor  ''  if  in  England  or  elsewhere  he  makes  s.  4,'  (i),  (c). 
any  conveyance  or  transfer  of  his  property  or  any  part  thereof, 
or  creates  any  charge  thereon  which  would,  under  this  or  any 
other  Act,  be  void  as  a  fraudulent  preference  if  he  were  ad- 
judged bankrupt." 
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Mortgagee  The  doctrine  of  fraudulent  preference  is  not  to  be  taken 

advantage  of  advantage  of  by  a  mortgagee,  but  only  for  the  benefit  of  the 
dootriue.        whole  body  of  creditors.     A  mortgagee  will  not  be  allowed  to 

use  the  trustee's  name  unless  he  is  willing  to  give  up  his  claim 

on  the  property  recovered  for  the  benefit  of  all  the  creditors. 

Ex  parte  Cooper,  10  Ch.  510;    Wilhnott  v.  London  Celluloid  Co., 

31  Ch.  D.  425 ;  34  Ch.  D.  147. 

Payment  A  payment  cannot  be  a  fraudulent  preference  unless  it  is 

must  be  made         ,  t  mi  -^         • 

to  creditor,      made  to  a  creditor.     Ihus  a  security  given  to  a  co-trustee  for 

the  repayment  of  trust  moneys  which  the  debtor  has  misap- 
plied is  not  a  fraudulent  preference.  Sinclair  v.  Wilson,  20  B. 
324 ;  1  Jur.  N.  S.  967  ;  Ex  parte  Stubbins,  17  Ch.  D.  58 ;  Ex 
parte  Taylor,  18  Q.  B.  D.  295 ;  Seligman  v.  Prince  &  Co., 
[1895]  2  Ch.  617. 

A  conveyance  to  cestuis  que  trust  by  a  trustee  whose  object 
is  to  shield  himself  from  the  consequences  of  breaches  of  trust 
is  not  a  fraudulent  preference' ;  Sharp  v.  Jackson,  [1899]  A.  C. 
419  ;  In  re  Lake,  [1901]  1  Q.  B.  710. 

A  payment  made  to  a  creditor  with  the  object  of  relieving 
the  debtor's  surety,  who  was  not  a  creditor  of  the  debtor,  is 
not  a  fraudulent  preference.  Be  Mills,  58  L,  T.  871 ;  In  re 
Warren,  [1900]  2  Q.  B.  138. 

Creditor  in  the  section  includes  a  contingent  creditor,  i.e. 
a  person  who,  at  the  date  of  the  payment,  would  be  entitled, 
if  the  debtor  became  bankrupt,  to  prove  in  the  bankruptcy  in 
respect  of  a  contingent  liability.  In  re  Paine,  [1897]  1  Q.  B. 
122 ;  In  re  Blackpool  Motor  Car  Co.,  [1901]  1  Ch.  77. 
Payment  Payment  made  before  the  debt  is  due  is  not  necessarily 

fraudulent.  Crosby  v.  Crouch,  2  Camp.  166  ;  Cook  v.  Rogers,  7 
Bing.  438 ;  Strachan  v.  Barton,  11  Ex.  647.  Nor  even  pay- 
ment where  there  is  no  legal  obligation,  provided  the  debtor 
honestly  and  on  reasonable  grounds  thinks  he  is  legally  bound 
to  pay ;  Ex  parte  Saffery,  [1900]  2  Q.  B.  325. 

The  law  of  fraudulent  preference  was  given  statutory 
authority  by  sect.  92  of  the  Bankruptcy  Act,  1869,  the  first 
sub-section  of  which  is  repeated  in  sect.  48  (1)  of  the  Bank- 
ruptcy Act,  1883. 
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Before  the  Act  of  1869  it  was  necessary,  in  order  to  consti-  Tests  of 
tute  fraudulent  preference,  that  two  things  should  concur — the  preference 
payment  must  have  been  voluntary  on  the  part  of  the  creditor,  ''f  ^"ofiQ^"' 
and  it  must  have  been  in  contemplation  of  bankruptcy. 

The  Act,  in  place  of  raising  an  inquiry  whether  the  prefer-  Contem- 

ence  was  done  in  contemplation  of  bankruptcy,  has  provided  bankruptcy. 

certain  definite  tests,  namely,  that  the  bankrupt  should  have 

been  at  the  time  unable  to  pay  his  debts  as  they  became  due 

from  his  own  moneys,  and  that  he  should  become  bankrupt 

within  three  months  from  the  payment.      Ex  parte  Blaohhurn, 

12  Eq.  358 ;  Butcher  v.  Stead,  L.  E.  7  H.  L.  839,  846  ;  In  re 

Washington  Diamond  Mining  Co.,  [1893]  8  Ch.  95,  111,  115.^ 

The  payment  must  also  have  been  made  "  with  a  view  of  Voluntari- 

,.  ,,  nesa  of  pay- 

giving  such  creditor  a  preference  over  the  other  creditors,    ment. 

It  has  been  said  that  this  provision  is  equivalent  to  the  doctrine 

before  the  Act,  which  made  the  voluntariness  of  the  payment 

the  test  of  its  fraudulent  character.     Ex  jMrte  Bolland,  7  Ch. 

24.     See  Ex  parte  Griffith,  23  Ch.  D.  69  ;  Ex  parte   Taylor, 

18  Q.  B.  D.  295. 

It  is  not  enough  to  show  that  the  act  complained  of  resulted  There  must 
in   giving   a   preference.      It  is  necessary  to  show   that   the  to  prefer, 
debtor's  intention  was  to  give  a  preference.     Ex  parte  Taylor, 
18  Q.  B.  D.  295 ;  In  re  M'Innes,  8  T.  L.  E.  14. 

It  is  not  necessary  to  show  that  the  debtor's  sole  motive  But  prefer- 

was  to  give  a  preference  to  the  creditor.     It  is  enough  if  this  |,e  sqIq 

was  the  substantial,  dominant  motive,  and  the  co-existence  of  ™°*i^e. 

other  minor  motives  is  immaterial.     Ex  parte  Hill,  23  Ch.  D. 

695;   Ex  parte  Lancaster,  25  Ch.  D.  311 ;    Ex  parte  Taylor,  18 

Q.  B.  D.  295 ;  In  re  Washington  Diamond  Mining  Co.,  [1893] 

3  Ch.  95,  106. 

It  has  been  laid  down  in  the  earlier  cases  that  the  desire  Effect  of 

mixture  of 
to  prefer  the  creditor  must  have  been  the  debtor's  sole  motive,  motives. 

and  that  the  admixture  of  any  other  motive  made  the  prefer- 
ence valid.  Broivn  v.  Kempton,  19  L.  J.  C.  P.  169  ;  Edwards 
v.  Glyn,  2  E.  &  E.  29 ;  Ex  parte  Tempest,  10  Eq.  648  ;  6  Ch.  70  ; 
Ex  parte  Bolland,  7  Ch.  24 ;  Ex  parte  Blackburn,  12  Eq.  358 ; 
Ex  parte  Topham,  8  Ch.  614  ;  Ex  parte  Pearson,  8  Ch.  667,  675. 
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Payment 

under 

pressure. 


What  amount 
of  pressure 
required. 


Pressure  not 
operating  on 
bankrupt. 


Debtor 
known  to  bo 
insolvent. 


Tliese  cases  can  no  longer  be  considered  as  correctly  ex- 
pressing the  law.     See  Ex  parte  Hill,  23  Ch.  D.  695 

The  question,  what  was  the  debtor's  leading  motive,  is 
purely  a  question  of  fact. 

A  payment  is  not  a  fraudulent  preference  if  made  under 
pressure.  The  Act  of  1869  did  not  alter  the  earlier  law  on  this 
subject.  Butcher  v.  Stead,  L.  R.  7  H.  L.  839,  846 ;  TomJcins  v. 
Saffery,  3  App.  Ca.  213,  225,  235  ;  In  re  Boyd,  15  L.  E.  Ir.  521. 
See  Ex  parte  Griffith,  23  Ch.  D.  69. 

"  The  consideration  upon  which  a  payment  made  to  an  im- 
portunate creditor  of  a  debt  actually  due  has  been  allowed  to 
be  valid  has  not  been  that  he  might  resort  to  a  suit  to  enforce 
payment,  but  that  his  demand  repels  the  presumption  that 
the  bankrupt  upon  the  eve  of  bankruptcy  made  a  distinction 
among  his  creditors,  and  spontaneously  favoured  one  of  them 
to  the  prejudice  of  the  rest.  A  demand  of  further  security  for 
a  debt  not  yet  due  has  the  same  effect."  Per  Lord  Ellen- 
borough  in  Crosby  t.  Grouch,  2  Camp.  166,  168.  See  Bills  v. 
Smith,  6  B.  &  S.  314. 

The  nature  and  amount  of  pressure  required  to  prevent  a 
payment  from  being  a  fraudulent  preference  is  a  question 
of  fact  depending  on  the  special  circumstances  of  each 
case. 

It  was  formerly  held  that  any  pressure  by  the  creditor  was 
sufficient  to  prevent  the  preference  from  being  fraudulent. 
This  was  on  the  ground,  since  repudiated,  that  a  preference  to 
be  fraudulent  must  have  been  made  with  the  sole  object  of 
preferring  the  creditor.  Strachan  v.  Barton,  11  Ex.  647  ;  John- 
son V.  Fesenmeyer,  25  B.  88 ;  3  De  G.  &  Jo.  13,  24 ;  Ex  parte 
Blackburn,  12  Eq.  358,  363 ;  Ex  parte  Tempest,  6  Ch.  70  ;  Ex 
parte  Bolland,  7  Ch.  24  ;  Ex  parte  Topham,  8  Ch.  614. 

Where  it  is  shown  that  the  pressure  did  not  operate  on  the 
mind  of  the  bankrupt,  the  existence  of  pressure  is  immaterial. 
Cook  V.  Bogers,  7  Bing.  438 ;  Cook  v.  Pritchard,  6  Sc.  N.  R.  34; 
Ex  parte  Griffith,  28  Ch.  D.  69. 

A  payment  under  pressure  is  valid,  although  the  person 
exerting  pressure  is  aware  that  the  debtor  is  insolvent.   Johnson 
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V.  Fesenmeyer,  25  B.  88  ;  3  De  Gr.  &  Jo.  13 ;  Ex  parte  Top- 
ham,  8  Ch  614,  620;  Smith  v.  Pilgrim,  2  Ch.  D.  127. 

A  threat  to  sue  the  debtor,  who  is  hopelessly  insolvent  at 
the  time,  is  not  pressure.     Ex  parte  Hall,  19  Ch.  D.  580. 

The  creditor's  knowledge  of  the  debtor's  circumstances, 
which  was  dwelt  upon  in  Ex  parte  Hall,  cannot  be  material  in 
determining  whether  the  debtor  was  or  was  not  affected  by  the 
pressure.  It  was,  however,  material  in  determining  whether 
the  creditor  came  within  the  subsequently  repealed  sub -sect. 
(2)  of  sect.  92  of  the  Bankruptcy  Act,  1869,  and  was  probably 
only  referred  to  by  Jessel,  M.E.,  for  that  purpose. 

A  director  cannot  lawfully  exert  pressure  upon  a  company 
of  which  he  is  director.  Gaslight  Improvement  Co.  v.  Terrell, 
10  Eq.  168. 

A  payment  made  to  a  creditor  in  the  ordinary  course  of  Payments  in 
business  is  not  a  fraudulent  preference.     Ahell  Daniell,  Moo.  &  business. 
M.  370 ;  Ex  parte  BlacJcburn,  12  Eq.  358 ;   Tomhins  v.  Saffery, 
3  App.  Ca.  213,  235 ;  Hoole,  Jackson,  &    Whites  Case,  9  Ch. 
D.  322 ;  In  re  Clay,  3  Manson,  31. 

A  payment  made  in  order  to  relieve  the  debtor's  conscience,  Conscience 
or  under  fear  of  a  criminal  prosecution,  is  not  a  fraudulent 
preference.      Ex  parte  Stuhhins,   17    Ch.    D.    58 ;    Ex  parte 
Taylor,  18  Q.  B.  D.  295 ;  Sharp  v.  MoHenry,  38  Ch.  D.  427, 
447 ;  see  In  re  Fletcher,  8  T.  L.  E.  80. 

In  Ex  parte  Taylor,  the  decision  seems  to  have  gone  more 

on  the  ground  of  pressure  by  the  creditor  in  the  form  of  a 

threat  to  prosecute. 

A  merely  nominal   payment  made   in  order  to  revive  a  Payment  to 
,  1    -,   -I      ■  Pii  c  T  T  revive  debt, 

statute- barred  debt  is  not  a  fraudulent  preference.     l7i  re  Lane, 

23  Q.  B.  D.  74. 

The  giving  of  a  security  iu  pursuance  of  a  former  hona  fide  Security 

undertaking  which   the   debtor  has  given,  and  which   he   is  fulfilment  of 

called  upon  to  fulfil,  is  not  a  fraudulent  preference.     Hunt  v.  ^ 

Mortimer,  10  B.  &  C.  44 ;   Vacher  v.  Coelcs,  1  B.  &  Ad.  145 ; 

Bills  V.  Smith,  6  B.  &  S.  314  ;  Ex  parte  Tempest,  10  Eq.  648  ; 

6  Ch.  70  ;  Ex  parte  Hodgin,  20  Eq.  746  ;  see  Ex  parte  Griffith, 

23  Ch.  D.  69. 
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The  substitution  of  a  new  bill  of  sale  for  a  bill  of  sale 
which  turns  out  to  be  bad  is  not  a  fraudulent  preference, 
if  the  intention  of  the  grantor  was  only  to  correct  his  previous 
mistake.  Ex  parte  Hockaday,  55  L.  T.  819  ;  In  re  Tweedale, 
[1892]  2  Q.  B.  216. 

The  Companies  (Consolidation)  Act,  1908  (8  Edw.  7,  c.  69), 
sect.  210,  which  corresponds  to  sect.  164  of  the  Companies  Act, 
1862  (25  &  26  Vict.  c.  89),  enacts— 
Companies  Any  such  conveyance,  mortgage,  delivery  of  goods,  pay- 

s  "210.     '       If  ent,  execution,  or  other  act  relating  to  property,  as  would,  if 
made  or  done  by  or  against  any  individual  trader,  be  deemed, 
in  the  event  of  his  bankruptcy,  to  have  been  made  or  done  by 
way  of  undue  or  fraudulent  preference  of  the  creditors  of  such 
trader,  shall,  if  made  or  done  by  or  against  any  company,  be 
deemed,  in  the  event  of  such  company  being  wound  up  under 
this  Act,  to  have  been  made  or  done  by  way  of  under  no 
fraudulent  preference  of  the  creditors  of  such  company,  and 
shall  be  invalid  accordingly ;   and  for   the   purposes  of  this 
section  the  presentation  of  a  petition  for  winding  up  a  com- 
pany shall,  in  the  case  of  a  company  being  wound  up  by  the 
Court  or  subject  to  the  supervision  of  the  Court,  and  a  reso- 
lution for  winding  up  the  company   shall,  in  the  case  of  a 
voluntary  winding-up,  be  deemed  to  correspond  with  the  act 
of  bankruptcy  in  the  case  of  an  individual  trader;  and  any 
conveyance  or  assignment  made  by  any  company  formed  under 
this  Act  of  all  its  estate  and  effects  to  trustees  for  the  benefit 
of  all  its  creditors  shall  be  void  to  all  intents. 

This  section  refers  to  the  bankruptcy  law  in  force  for  the 
time  being.  3Iason,  Gallagher,  &  Slaters  Case,  30  W.  E.  378. 
The  words  "undue  or  fraudulent  preference"  do  not  extend 
the  operation  of  the  fraudulent  preference  clause  (sect.  48)  of 
the  Bankruptcy  Act,  1883,  in  its  application  to  companies; 
In  re  The  Stenotyper,  Limited,  [1901]  1  Ch.  250. 

Under  this  section  an  act  may  be  a  fraudulent  preference 
in  the  case  of  a  company  which  would  not  be  a  fraudulent 
preference  in  the  case  of  an  individual.  For  instance,  any 
preference  by  way  of  set-off  of  a  debtor,  who  would  have  no 
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right  of  set-off  after  the  winding-up,  must  be  treated  as  it 
would  be  treated  in  bankruptcy  if  he  had  no  right  of  set-off 
after  the  bankruptcy.  Kent's  Case,  39  Ch.  D.  259,  266 ; 
In  re  Washington  Diamond  Mining  Go.,  [1893]  3  Ch.  95. 

Where  a  voluntary  winding  up  is  followed  by  a  compulsory 
winding  up,  the  presentation  of  the  petition  is  held  to  corre- 
spond to  the  act  of  bankruptcy  ;  In  re  Russell  Hunting  Record 
Go.,  [1910]  2  Ch.  78. 
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CHAPTEE  XLIII. 

FRAUDULENT   CONVEYANCES   UNDEE   THE   BANKKUPTCY   LAW. 

The  Bankruptcy  Act,  1883  (46   &  47   Vict.  c.  52),  sect.  4,  Bankruptcy 
makes  it  an  act  of  bankruptcy  by  a  debtor  "  if  in  England  g  ''4'  n),  (b). 
or  elsewhere  he  makes  a  fraudulent  conveyance,  gift,  delivery, 
or  transfer  of  his  property  or  of  any  part  thereof." 

Sect.  44  provides  that  the  property  of  the  bankrupt  divisible  s.  ii. 
among  his  creditors  shall  comprise  all  such  property  as  may 
belong  to  or  be  vested  in  him  at  the  commencement  of  the 
bankruptcy. 

Where  a  deed  can  only  be  set  aside  as  being  an  act  of 
bankruptcy,  the  lapse  of  three  months  before  the  presentation 
of  tho  bankruptcy  petition  makes  the  deed  valid  for  all 
purposes.  Mercer  v.  Peterson,  L.  E.  2  Ex.  304 ;  Allen  v.  Bonnett, 
5  Ch.  577 ;  Ex  -parte  Games,  12  Ch.  D.  314. 

An  assignment  by  a  debtor  of  all  his  property  to  secure  a  Assignment 
past  debt  is  fraudulent  within  the  Act,  and  it  is  not  necessary  property  to 
to  show  that  it  was  made  with  intent  to  defeat  or  delay  creditors.  ^^^^^^  P^^* 
Worseley  v.  Be  Mattos,  1  Burr.  467 ;  Siebert  v.  Spooner,  1  M.  & 
W.  714;  Lacon  v.  Biffen,  4  Giff.  75,  on  appl.  32  L.  J.  Ch.  315 ; 
In  re  Wood,  7  Ch.  302 ;  Ex  parte  Ellis,  2  Ch.  D.  797. 

And  such  a  transaction  cannot  be  protected  by  sect.  49  of  Substantial 
the  Bankruptcy  Act,  1883,  if  the  assignee  knows  that  there 
are  other  creditors ;  In,  re  Jukes,  [1902]  2  K.  B.  58. 

The  rule  only  applies  where  the  assignment  comprises 
substantially  all  the  debtor's  property.  A  substantial  excep- 
tion will  prevent  the  assignment  from  being  an  act  of  bank- 
ruptcy, in  the  absence  of  fraud.  Pennell  v.  Reynolds,  11  0.  B. 
N.  S.  709;  Smith  v.  Timms,  1  H.  &  C.  849;  Goodriche  v. 
Taylor,  2  D.  J.  &  S.  135 ;  Ex  parte  Foxley,  3  Oh,  515 ;  Ex 
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parte  Hawker,  7  Ch.  214 ;  Ex  parte  King,  2  Ch.  Div.  256 ;  Ex 
parte  Dann,  17  Ch.  D.  26. 

There  is  no  rule  that  book  debts  must  be  left  out  of 
consifleration  in  determining  whether  an  assignment  comprises 
the  whole  of  a  debtor's  property.  An  exception  of  book  debts 
may  be  a  substantial  exception.  Ex  parte  Field,  13  Ch.  D. 
106  n. ;  Ex  parte  Burton,  13  Ch.  D.  102. 

Where  a  debtor  agrees  to  transfer  his  whole  property,  and 
the  transfer  of  the  whole  would  be  an  act  of  bankruptcy,  the 
transfer  of  a  part  in  pursuance  of  the  agreement  would  pro- 
bably be  an  act  of  bankruptcy.  Tonildns  v.  Saffery,  3  App. 
Ca.  213,  234. 

An  assignment  by  a  person  in  business,  which  prevents  him, 
or  enables  the  assignee  to  prevent  him  from  carrying  on  his 
business,  is  also  fraudulent  within  the  Act,  and  it  is  immaterial 
in  this  case  whether  a  substantial  part  of  his  property  is  or 
is  not  excepted  from  the  assignment.  Hooper  v.  Smith,  1  Wm. 
Bl.  442 ;  Smith  v.  Cannan,  2  E.  &  B.  35  ;  Ex  parte  Bailey,  3  D. 
M.  &  G.  534,  546  ;  Ex  parte  Bland,  6  D.  M.  &  G.  757  ;  Johnson 
V.  Fesenmeyer,  3  De  C  &  Jo.  13,  23  ;  Young  v.  Fletcher,  3  H.  & 
C.  732  ;  Ex  parte  Foxley,  3  Ch.  515. 

A  particular  instance  of  such  a  fraudulent  assignment  is  an 
assignment  of  the  debtor's  business  to  a  company  of  which  the 
debtor  has  supreme  control.  In  re  Carl  Hirth,  [1899]  1  Q.  B. 
612 ;  In  re  Slolodinshi,  [1903]  1  K.  B.  517.  But  see  In  re 
Harris,  54  W.  E.  460. 

An  assignment  of  all  the  debtor's  property  is  not  necessarily 
fraudulent  if  the  debtor  receives  an  equivalent  at  the  time  of 
the  assignment.  Whitwell  v.  Thompson,  1  Esp.  67 ;  Eose  v. 
Haycock,  1  Ad.  &  E.  460  n. ;  Baxter  v.  Pritehard,  1  Ad.  &  E. 
456  ;  Leake  v.  Young,  5  B.  &  B.  955;  Bittlestone  v.  Cooke,  6  E.  & 
B.  296 ;  Whit77iore  v.  Glaridge,  31  L.  J.  Q.  B.  141 ;  33  L.  J.  Q. 
B.  87  ;  Woodhouse  v.  Murray,  L.  E.  2  Q.  B.  634  ;  4  Q.  B.  27 ; 
Ex  parte  Cooper,  10  Ch.  D.  313. 

The  question  is,  whether  the  equivalent  received  enables 
the  assignor  to  carry  on  his  business.     Cases  supra. 

An  assignment  made  in  consideration  of  the  assignee  paying 
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off  pressing  creditors  of  the  assignor  to  a  large  amount  has 
been  sustained  on  this  principle.  Whitmore  v.  Claridge,  31 
L.  J.  Q.  B.  141 ;  see  Ex  parte  Chaplin,  26  Ch.  D.  819. 

The  withdrawal  of  an  execution  or  forbearance  to  execute 
a  judgment  or  to  seize  property  under  a  bill  of  sale  is  not  an 
equivalent.  Woodhouse  v.  Hurray,  L.  R.  2  Q.  B.  634 ;  4  Q.  B. 
27;  Ex  parte  Cooper,  10  Ch.  D.  313  (not  following  PMlps 
V.  Eornsfedt,  L.  R.  8  Ex.  26  ;  1  Ex.  D.  62) ;  Ex  parte  Payne, 

II  Ch.  D.  539. 

There  is  no  equivalent  where  the  assignment  is  made  to 
secure  a  surety  to  a  composition  deed,  who  has  given  his 
acceptances  for  the  amount  of  the  instalments  under  the  deed. 

III  re  Marshall,  3  M.  D.  &D.  671 ;  De  G.  273 ;  LeaJce  v.  Yottw/, 
5  E.  &  B.  955. 

An  assignment  made  to  secure  a  past  debt  and  a  present  Assignment 

•  1        f         1    1  TA     1  1  to  secure 

advance  is  not  necessarily  fraudulent.      It  the  advance   was  past  debt 

merely  made  for  the  purpose  of  obtaining  a  security  for  the  advano?"" 

old  debt,  the  assignment  is  fraudulent  within  the  Act.     If  it 

was  made  to  enable  the  debtor  to  carry  on  his  business,  and 

the  lender  had  a  reasonable  ground  for  believing  that  it  would 

so  enable  him,  it  is  valid.     Mutton  v.  Cruttwell,  1  E.  &  B.  15  ; 

Bittlestone  v.  Cooke,  6  E.   &  B.  296  ;  Pennell  v.  Reynolds,  11 

C.  B.  N.  S.  709 ;  Mercer  v.  Peterson,  L.  R.  2  Ex.  304 ;  3  Ex. 

104 ;  Lomax  v.  Buxton,  L.  R.  6  C.  P.  107 ;  Allen  v.  Bonnett,  5 

Ch.  577 ;  Ex  parte  King,  2  Ch.  D.   256 ;    Ex  parte  Ellis,  2 

Ch.  D.  797 ;   Ex  parte  Greener,  46  L.  J.  Bkcy.  76 ;  Ex  parte 

Wilkinson,  22  Ch.  D.  788 ;  Ex  parte  Johnson,  26  Ch.  D.  338  ; 

Administrator- General  of  Jamaica  v.  Lascelles,  Be  Mereado  & 

Co.,  [1894]  A.  C.  135. 

Graham  v.  Chapman  (12  C.  B.  85)  can  only  be  supported 
on  the  ground  that  the  terms  of  the  assignment  prevented  the 
debtor  from  deriving  any  benefit  from  the  advance.  See 
Button  V.  Cruttwell,  1  E.  &  B.  15  ;  Harris  v.  Bickett,  4  H.  & 
N.  1 ;  Lomax  v.  Buxton,  L.  R.  6  C.  P.  107  ;  Ex  parte  Hauxwell 
23  Ch.  D.  626,  638. 

It  is  immaterial  that  the  intentions  of  the  borrower  were  immaterial 
fraudulent.     The  bona  fides  of  the  lender  is  alone  to  be  taken  intends  fraud. 
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into  account.     In  re  Golemere,  1  Oh.  128 ;  Ex  parte  Johnson, 
26  Ch.  D.  338,  342,  347. 

The  amount  of  the  fresh  advance  is  an  important  element 
in  determining  the  iona  fides  of  the  transaction,  but  it  is  not 
conclusive.  Ex  loarte  Fisher,  7  Ch.  636  ;  Ex  parte  Ellis,  2 
Ch.  D.  797  ;  Ex  parte  Johnson,  26  Ch.  D.  338. 

It  is  not  necessary  that  the  contract  of  the  mortgagee  to 
make  further  advances  should  be  a  contract  enforceable  at 
law.  It  is  suiBcient  if  there  was  a  hona  fide  agreement.  Ex 
parte  Winder,  1  Ch.  D.  290,  S.  C. ;  Ex  j^arte  Sheen,  1  Ch. 
D.  560 ;  Ex  piarte  Wilkinson,  22  Ch.  D.  788,  explaining 
Ex  parte  Dann,  Yl  Ch.  D.  26 ;  Lindon  v.  Sharp  (6  M.  &  G. 
895),  and  the  dictum  in  Ex  parte  Cooper  (10  Ch.  D.  313, 
326),  must  be  considered  as  overruled. 

Where  money  is  advanced  on  the  faith  of  a  promise  that  a 
bill  of  sale  shall  be  given,  and  the  bill  of  sale  is  subsequently 
given,  it  stands  on  the  same  footing  as  if  it  had  been  given 
at  the  time  of  the  further  advance.  Han-is  v.  Rickett,  4  H. 
&  N.  1 ;  Mercer  v.  Peterson,  L.  E.  2  Ex.  304 ;  3  Ex.  104 ; 
Ex  parte  Foxley,  3  Ch.  515  ;  Ex  parte  King,  2  Ch.  D.  256 ; 
In  re  Jackson,  4  Ch.  D.  682 ;  Ex  parte  Hauxwell,  23  Ch.  D. 
626. 

But  where  the  giving  of  the  bill  of  sale  is  purposely  post- 
poned until  the  trader  is  in  a  state  of  insolvency,  iu  order  to 
prevent  the  injury  to  his  credit  which  would  result  from 
registration,  the  bill  of  sale  is  fraudulent.  Ex  piarte  Cohen,  7 
Ch.  20  ;  Ex  parte  Fisher,  7  Ch.  636  ;  Ex  parte  Stevens,  20  Eq. 
786 ;  In  re  Gibson^  8  Ch.  D.  230 ;  Ex  parte  Payne,  11  Ch.  D. 
539 ;  Ex  parte  Burton,  13  Ch.  D.  102  ;  Ex  parte  Kilner,  13 
Ch.  D.  245  ;  Ex  parte  Hauxivell,  23  Ch.  D.  626  ;  W.  Morris 
V.  A.  Morris,  [1895]  A.  C.  625,  630. 

Similarly,  where  the  issue  of  debentures  is  postponed  till 
the  company  is  insolvent,  the  debentures  are  fraudulent.  In 
re  Jaekson  and  Bassford,  Limited,  [1906]  2  Ch.  467.  Cf.  In  re 
Slobodinsky,  [19U3]  2  K.  B.  517. 

In  Ex  2Mrie  Izard  (9  Ch.  271),  the  mortgagee  was  not 
obliged  to  rely   on   the   bill    of    sale,   as   possession   of  the 
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property  coraprised  in  it  had  been  given  him  under  the  previous 
agreement. 

Where  a  document  is  set  up  which  is  on  the  face  of  it  an 
act  of  bankruptcy,  and  is  alleged  to  be  warranted  by  a  prior 
ao-reement,  the  o»ms  prohandi  is  on  the  person  setting  it  up  to 
prove,  not  only  that  the  agreement  did  in  fact  exist,  but  that 
it  was  a  hona  fide  agreement.  Ex  parte  Eilner,  13  Ch.  D. 
245. 

Sect.  47  of  the  Bankruptcy  Act,  1883,  avoids  certain  settle-  Bankruptcy 
ments  as  against  the  settlor's  trustee  in  bankruptcy.  This  s,  47.  ' 
section  does  not  vest  the  property  which  purported  to  pass 
by  the  settlement  in  the  trustee  so  as  to  give  him  priority 
over  a  mortgagee  subsequent  to  the  settlement.  Sanguinetti 
V.  Stuakeys  Banking  Co.,  [1895]  1  Ch.  176  ;  In  re  Farnham, 
[1895]  2  Ch.  799. 
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CHAPTEE  XLIV. 

FKAUDULENT    CONVByANCES   UNDEE   THE    STATUTES   OF 
ELIZABETH. 

The  statute  13  Eliz.  c.  5  avoids,  in  effect,  as  against  creditors,  is  Biiz.  c.  5, 
every  conveyance  of   real  or  personal  property  contrived  to 
the  intent  to  delay,  hinder,  or  defraud  such  creditors. 

In  the  case  of  an  equitable  reversionary  interest  in  per- 
sonal estate  comprising  stocks  and  shares  not  subject  to  an 
imperative  trust  for  sale,  a  voluntary  settlement  hinders 
creditors  who  are  judgment  creditors  by  preventing  them 
from  obtaining  a  charging  order  or  the  appointment  of  a 
receiver ;  Ideal  Bedding  Co.  v.  Holland,  [1907]  2  Ch.  157. 

A  deed  of  arrangement  is  not  void  under  the  statute 
merely  because  some  of  the  creditors  are  intentionally  ex- 
cluded; Maslelyne  v.  Smith,  [1903]  1  K.  B.  671. 

The  right  of  creditors  under  the  statute  is  a  legal  right. 
It  is,  therefore,  not  lost  by  laches.  In  re  Maddever,  27  Ch. 
D.  523. 

An  alteration  in  the  nature  of  the  fund  will  not  prevent 
the  Court  from  enforcing  the  rights  of  the  creditors,  provided 
the  fund  is  still  in  the  hands  of  the  grantee  and  under  his 
control ;  In  re  Movat,  [1899]  1  Oh.  831. 

The  statute  (sect.  5)  excepts  from  its  operation  any  estate  S.  5. 
or  interest  in  real  or  personal  property  "  upon  good  considera- 
tion and  hand  fide  lawfully  conveyed  or  assured  to  any  person 
or  persons  or  bodies  politic  or  corporate  not  having,  at  the 
time  of  such  conveyance  or  assurance  to  them  made,  any 
manner  of  notice  or  knowledge  of  such  covin,  fraud,  or  collu- 
sion as  is  aforesaid." 
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This  section  protects  a  purchaser  for  value  without  notice 
of  an  interest,  whether  legal  or  equitable,  under  a  voluntary 
settlement.  Payiie  v.  Mortimer,  4  De  G.  &  Jo.  447,  452; 
Halifax  Joint  Stock  Banking  Co.  v.  GleclMlJ,  [1891]  1  Ch.  31. 

1.  The  section  protects  an  interest  conveyed  "upon  good 
consideration."  A  consideration  which  would  have  supported  a 
settlement  against  a  subsequent  purchaser  under  the  statute 
27  Eliz.  c.  4,  is  not  necessarily  a  good  consideration  within 
this  section. 

Thus,  the  liability  of  an  assignee  of  leaseholds  to  pay  the 
rent  is  not  a  good  consideration  within  the  section.  In  re 
Eicller,  22  Ch.  D.  74.  See  Green  v.  Paterson,  32  Ch.  D.  95, 
104. 

But  it  is  not  necessary,  where  the  conveyance  is  part  of  a 
land  fide  family  arrangement,  that  the  consideration  should  be 
wholly  adequate  to  the  value  of  the  property  conveyed.  In 
re  Johnson,  20  Ch.  D.  389,  397. 

2.  Even  where  valuable  consideration  is  given,  a  conveyance 
is  void  unless  made  hona,  fide. 

But,  in  order  to  avoid  an  assignment  made  for  valuable 
consideration,  it  is  necessary  to  show  an  express  intention  to 
defeat  creditors.  Copis  v.  Middleton,  2  Madd.  410,  430 ; 
Harman  v.  Richards,  10  Ha.  81,  89 ;  Holmes  v.  Penney,  3 
E.  &  J.  90 ;  Freeman  v.  Pope,  5  Ch.  538,  544 ;  In  re  Johnson, 
20  Ch.  D.  389 ;  In  re  Holland,  [1902]  2  Ch.  360.  See,  as  to 
voluntary  settlements,  Ex  farte  Mercer,  17  Q.  B.  D.  290. 

It  is  immaterial  that  the  necessary  consequence  of  the  trans- 
action is  to  defeat  creditors.  In  order  to  avoid  the  transaction, 
it  must  be  shown  that  that  consequence  was  present  to  the 
minds  of  the  parties.  Thus  a  conveyance  by  A.  of  all  her 
property  to  B.,  in  consideration  of  B.  paying  A.'s  farming 
debts,  has  been  upheld  against  a  creditor  whose  debt  did  not 
fall  within  the  description,  it  not  having  been  shown  that  that 
debt  was  present  to  the  minds  of  A.  and  B.  at  the  time  of  the 
conveyance.     In  re  Johnson,  2  Ch.  D.  389,  394. 

Even  the  marriage  consideration  will  not  support  a 
settlement   where   the  marriage  itself  is  celebrated  and  the 
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settlement  made  in  execution  of  a  scheme  for  defeating  creditors 
to  which  both  husband  and  wife  are  parties.  Golombine  v. 
Penhall,  1  Sm.  &  G.  228 ;  Bulmer  t.  Hunter,  8  Eq.  46  ;  Re 
Pennington,  59  L.  T.  774.  See  Campion  v.  Gotten,  17  Yes. 
268 ;  Fraser  v.  Thompson,  1  Giff.  49,  cases  in  which  the  settle- 
ment was  upheld. 

A  payment  which  would  be  a  fraudulent  preference  in  Fraudulent 
bankruptcy  is  not  necessarily  within  the  statute.     A  security  not  neces- 
given  to  a  creditor  by  a  debtor,  who  knows  himself  and  is  statute'^*  ™ 
known  by  the  creditor  to  be  insolvent,  is  lona  fide,  unless  the 
debtor  retains  a  benefit  for  himself.     Alton  v.  Harrison,  4  Ch. 
622  ;  MkUIetcn  v.  Pollock,  2-  Ch.  D.  104. 

It  is  immaterial  that  the  security  comprises  all  the  debtor's 
property.     Alton  r.  Harrison,  4  Ch.  622. 

3.  The  language  of  the  section  which  protects  a  purchaser  Mala  fides 
without  notice  of  "  such  covin,  fraud,  or  collusion,"   implies  common  to 
that  mala  fides  to  avoid  a  conveyance  must  be  common  to  ^°^^  parties. 
both  parties. 

Therefore,  the  mala  fides  of  the  grantor  does  not  avoid  a 
conveyance  if  the  grantee  is  free  from  it.  Kevan  v.  Cratvford, 
6  Ch.  D.  29 ;  In  re  Johnson,  20  Ch.  D.  389,  394. 

The  statute  27  Eliz.   c.   4  [which  is  not  affected  on  this  27  Eliz.  i;.  4. 
point  by  the  Voluntary  Conveyances  Act,  1893  (56  &  57  Vict, 
c.  21),]  is  not  confined  to  voluntary  conveyances,  but  avoids 
mortgages  which  are  in  fact   fraudulent,  although  given  for 
value,  as  against  a  subsequent  purchaser  for  value. 

A  fraudulent  mortgage  would  be  postponed  in  equity  to 
a  subsequent  inortgage  apart  from  the  statute.  The  statute 
would  have  the  additional  effect  of  preventing  the  legal 
estate  from  passing  under  the  fraudulent  mortgage.  Perry 
Eerrich  v.  Atiwood,  2  De  G.  &  Jo.  21,  39  ;  Lloyd  v.  Attiuood, 
3  De  G.  &  Jo.  614,  654. 

In  Graehnall  v.  Janson  (11  Ch.  D.  1)  the  decision  appears 
to  have  gone  on  the  ground  that  the  prior  mortgage  was  in 
fact  without  consideration. 
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CHAPTER   XLY. 

EEQISTEATION. 

A.  Land  in  General. 

The  Land  Charges  Registration  and  Searches  Act,  1888  Registration 
(51  &  52  Vict.  c.  51),  which  commenced  (sect.  2)  on  the  1st  orders  afleot- 
of  January,  1889,  enacts—  ^"S  l™^- 

Sect.  4.  In  this  Act  ''  land "  includes  lands,  messuages, 
tenements,  and  hereditaments  corporeal  and  incorporeal,  of 
any  tenure. 

"  Purchaser  for  value  "  includes  a  mortgagee  or  lessee,  or 
other  person  who  for  valuable  consideration  takes  any  interest 
in  land  or  in  a  charge  on  land,  and  "  purchase  "  has  a  meaning 
corresponding  with  purchaser. 

"  Judgment "  does  not  include  an  order  made  by  a  court 
having  jurisdiction  in  bankruptcy  in  the  exercise  of  that 
jurisdiction,  but,  save  as  aforesaid,  includes  any  order  or 
decree  having  the  effect  of  a  judgment. 

Sect.  5,  (1).  There  shall  be  established  and  kept  at  the  Land  Charges 
Office  of  Land  Registry  a  register  of  writs  and  orders  affecting  and  Searches 
land,  and  there  maybe  registered  therein,  ia  the  prescribed  "^°*' -'^^^^' ^' ^' 
manner,  any  writ  or  order  affecting  land  issued  or  made  by 
any  court  for  the  purpose  of  enforcing  a  judgment,  statute,  or 
recognizance,  and  any  order  appointing  a  receiver  or  seques- 
trator of  land. 

(2)  Every  eatry  made  in  pursuance  of  this  section  shall  be 
made  in  the  name  of  the  person  whose  land  is  affected  by  the 
writ  or  order  registered. 

(3)  The  registration  of  a  writ  or  order  in  pursuance  of  this 
Act  shall  cease  to  have  effect  at  the  expiration  of  five  years 
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from  the  date  of  the  registration,  but  may  be  renewed  from 
time  to  time,  and,  if  renewed,  shall  have  effect  for  five  years 
from  the  date  of  the  renewal. 

(4)  Eegistration  of  a  writ  or  order  in  pursuance  of  this 
section  shall  have  the  same  effect  as,  and  make  unnecessary, 
registration   thereof   in   the   Central  Office   of  the   Supreme 
Court  of  Judicature  iu  pursuance  of  any  other  Act. 
S.  6.  Sect.  6.  Every  such   writ   and  order  as  is   mentioned  in 

section  five,  and  every  delivery  in  execution  or  other  proceeding 
taken  in  pursuance  of  any  such  writ  or  order,  or  in  obedience 
thereto,  shall  be  void  as  against  a  purchaser  for  value  of  the 
land  unless  the  writ  or  order  is  for  the  time  being  registered 
in  pursuance  of  this  Act. 

Provided  that — 

(a)  where  the  writ  or  order  is  at  the  commencement  of 
this  Act  registered  in  pursuance  of  the  Judgments  Act,  1864, 
nothing  in  this  section  shall  affect  the  operation  of  such  writ 
or  order  until  the  expiry  of  the  period  for  which  it  is  so 
registered ; 

(b)  where  the  proceeding  in  which  the  writ  or  order  was 

issued  or  made  is  for  the  time  being  registered  as  a  Us  pendens 

in  the  name  of  the  person  whose  land  is  affected  by  the  writ 

or  order,  nothing  in  this  section  shall  affect  the  operation  of 

such  registration. 

Settled  Laud        The  Settled  Land  Act,  1890  (53  &  54   Vict.  c.  69),  pro- 
Act,  1890,  .  1 
„.  19.             vides— 

Sect.  19.  The  registration  of  a  writ  or  order  affecting  land 

may  be  vacated  pursuant  to  an  order  of  the  High  Court  or  any 

judge  thereof. 

Effect  of  It  was  decided  uader  the  Judgments  Act,   1839  (i^  &  3 

renew  regis     Vict.  c.  11),  s.  4,  that  a  registered  judgment  creditor  does  not 

tration.  lose  his  priority  over  incumbrauces  created  within  five  years 

after  registration  by  failing  to  renew  it.     On  the  other  hand, 

he  does  not,  by  registering  after  the  expiration  of  the  five 

years,  gain  any  priority  over  incumbrances  created  while  his 

judgment  was  off  the  register.     Beavan  v.  Oxford,  6  D.  31.  & 

G-.  492 ;  Shaw  v.  Neale,  6  H.  L.  C.  581. 
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The  Land  Charges  Eegistration  and  Searches  Act,  1888,  Eegistration 
also  provides  (sects.  7,  8)  for  the  registration  of  deeds  of  arrangement, 
arrangement  affecting  land,  and  (sect.  10)  for  the  registration  '•^""^  charges. 
of  land  charges. 

Sect.  4  provides — 

In  this  Act  "  land  charge  "  means  a  rent  or  annuity  or  Definitions  of 

1  1  1      1        •  T  1  ■  .  1    l^n<i  charge, 

prmcipai  moneys  payable  by  instalments,  or  otherwise,  with  deed  of 
or  without  interest  charged,  otherwise  than  by  deed,  upon  land,  ^'^'^^'^S^™™*- 
under  the  provisions  of  any  Act  of  Parliament,  for  securing 
to  any  person  either  the  moneys  spent  by  him,  or  the  costs, 
charges,  and  expenses  incurred  by  him  under  such  Act,  or 
the  moneys  advanced  by  him  for  repaying  the  moneys  spent, 
or  the  costs,  charges,  and  expenses  incurred  by  another  person 
under  the  authority  of  an  Act  of  Parliament,  and  a  charge 
under  the  thirty-fifth  section  of  the  Land  Drainage  Act,  1861, 
or  under  the  twenty-ninth  section  of  the  Agricultural  Holdings 
(England)  Act,  1883  (now  the  fifteenth  section  of  the  Agri- 
cultural Holdings  Act,  1908),  but  does  not  include  a  rate  or 
scot.  "  Deed  of  arrangement "  has  the  same  meaning  as  in 
the  Deeds  of  Arrangement  Act,  1887. 

See,  as  to  the  definition  of  land  charge,  Beg.  v.  Vice-Begistrar 
of  Office  of  Land  Begistry,  24  Q.  B.  D.  178. 

The  Act  (sect.  lU)  makes  an  unregistered  deed  of  arrange-  Avoidance  of 
ment,  whether  made  before  or  after  the  1st  of  January,  1889,  deeds  of 
void  as  against  a  person  who,  after  that  date,  becomes  a  pur-  ^'^'^"^8'^™^'!  • 
chaser  for  value  of  any  land   comprised  therein  or  affected 
thereby. 

The  Act  avoids  (sect.  12)  an  unregistered  land  charge  Avoidance  of 
created  after  the  1st  of  January,  1899,  and  (sect.  13)  a  land  land  charges, 
charge  created  before  that  date,  and  unregistered  after  the 
expiration  of  one  year  from  the  first  assignment  by  act  inter 
vivos  occurring  after  that  date,  as  against  a  purchaser  for 
value  of  the  land  charged  therewith,  or  of  any  interest  in 
such  land. 

The  Judgments  Act,  1855  (18  &  19  Vict.  c.  15),  provides  Registration 
(sect.  12)  that  any  annuity  or  rent-charge  granted  after  the  rent-charges'. 
26th  of  April,  1855,  otherwise  than  by  marriage  settlement, 
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for  one  or  more  life  or  lives,  or  for  any  term  of  years  or  greater 
estate  determinable  on  one  or  more  life  or  lives,  shall  not 
affect  any  lands,  tenements,  or  hereditaments  as  to  purchasers, 
mortgagees,  or  creditors,  unless  registered  as  therein  provided. 

The  Act  (sect.  14)  does  not  apply  to  annuities  or  rent-charges 
given  by  will. 

The  Act  does  not  avoid  an  unregistered  annuity  as  against 
a  purchaser  or  mortgagee  who  has  notice  of  it.  Greaves  v. 
Tofield,  14  Ch.  D.  563. 

The  Crown  Suits,  etc..  Act,  1865  (28  &  29  Vict.  c.  104), 
provides — 

Sect.  48.  Any  judgment,  decree,  or  order  obtained  after  the 
commencement  of  this  Act  by  or  on  behalf  of  the  Crown,  or 
any  recognizance  entered  into  after  the  commencement  of  this 
Act  on  the  proper  account  of  the  Crown,  or  any  inquisition 
finding  after  the  commencement  of  this  Act  a  debt  due  to  the 
Crown,  or  any  obligation  or  specialty  made  after  the  commence- 
ment of  this  Act  to  the  Crown,  or  any  acceptance  of  oiBce 
accepted  after  the  commencement  of  this  Act  from  or  under 
the  Crown,  shall  not  affect  any  land  (of  whatever  tenure)  as  to 
a  lond  fide  purchaser  for  valuable  consideration  or  a  mortgagee 
(whether  such  purchaser  or  mortgagee  have  or  have  not  notice 
of    the    judgment,    decree,   order,   recognizance,   inquisition, 
obligation,  speciality,  or  acceptance  of  office),  unless  a  writ  of 
extent  or  of  diem  clausit  extremum,  or  other  writ  or  process 
of  execution,  in  pursuance  of  or  in  relation  to  such  judgment, 
decree,  order,  recognizance,  inquisition,  obligation,  specialty, 
or  acceptance  of  office,  has  been  issued  and  registered  before 
the  execution  of  the  conveyance  or  mortgage  to  such  purchaser 
or  mortgagee,  and  the  payment  by  him  of  the  purchase  or 
mortgage  money. 


B.  Land  Eegisteeed  in  Land  Eegistey. 


Land  Eegis-  The  Land  Eegistry  Act,  1862  (25  &  26  Vict.  c.  53),  provides 

try  Ac ,  1  ■  ,  ^ggg|._    y^-)   ^jjg^^.  j^Q   unregistered   estate  or  interest,  contract 

or    engagement,    for    the    registration    whereof   provision  is 
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made  by  the  Act,  shall  prevail  against  the  title  of  any  subse- 
quent purchaser  for  valuable  consideration  duly  registered 
under  the  Act. 

The  Land  Transfer  Act,  1875  (38  &  39  Vict.  c.  87),  provides  Land  Trans- 
(sect.  28)  that,  subject  to  any  entry  to  the  contrary  on  the  s_  28.   '       ' 
register,  registered  charges  on  the  same  land  shall,  as  between 
themselves,  rank  according  to  the   order   in  which  they  are 
entered  on  the  register,  and   not  according  to  the  order  in 
which  they  are  created. 

As  to    the    exclusion   of    the   Middlesex   and   Yorkshire 
Eegistries  Acts,  see  below,  p.  509. 


C.  Land  in  Middlesex. 

The  Middlesex  Kegistry  Act,  1708  (7  Anne,  c.  20),  provides 
(sect.  1)  for  the  registration  of  a  memorial  of  all  deeds,  con- 
veyances, and  wills  "of  or  concerning  and  whereby  any 
honors,  manors,  lands,  tenements,  or  hereditaments  in  the  said 
county  may  be  any  way  affected  in  law  or  equity,"  and 
avoids  unregistered  deeds,  conveyances,  and  wills  as  against 
any  subsequent  purchaser  or  mortgagee  for  valuable  con- 
sideration. 

The  Act  does  not  apply  where  the  subsequent  purchaser  or  Effect  of 
mortgagee  has  notice  of  the  prior  unregistered  incumbrance. 
Le  Neve  v.  Le  Neve,  Amb.  436  ;  1  Ves.  S.  64. 

The  Act  is  confined  to  dealings  with  the  land  itself.    Hence  Act  confined 

an  assignment  of  a  legacy  charged  by  will  upon  land  (Malcolm  y,^^]^  jand. 

V.  Gharlesworth,  1  Kee.  63),  and  of  a  share  of  the  proceeds  of 

land  devised  in  trust  for  sale  (Arden  v.  Arden,  29  Ch.  D.  702), 

are  not  within  the  Act. 

The  Act  includes  instruments  not  under   seal.      Thus,  a  Act  includes 

.  instruments 

memorandum   of   charge   accompanying   a  deposit   oi    deeds  not  under 

(Moore  v.  Gulverliouse,  27  B.  639 ;  Neve  v.  Pennell,  2  H.  &  M.  "'''^• 
170 ;  see  Copland  v.  Davies,  L.  E.  5  H.  L.  358,  383),  an  agree- 
ment to  give  a  second  mortgage  (In  re  Wright's  Mortgage  Trust, 
16  Eq.  41,  not  following  Wright  v.  Stanfield,  27  B.  8),  and  a 
memorandum    of   further   charge   in   favour   of  a   registered 
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mortgagee  (Gredland  v.  Potter,  10  Ch.  8),  are  conveyances 
within  the  Act. 

The  Act  does  not  avoid  interests  in  land  not  created  by 
writing,  e.g.  a  charge  by  deposit  of  deeds  without  memorandum 
(Sumpter  v.  Cooper,  2  B.  &  Ad.  223 ;  In  re  Stephens  Estate, 
I.  E.  10  Eq.  282 ;  In  re  Burke's  Estate,  7  L.  R.  Ir.  57  ;  9  L.  E.  Ir. 
24),  or  a  vendor's  lien  {Kettlewell  v.  Watson,  21  Ch.  D.  685 ;  26 
Ch.  D.  501),  or  an  order  of  adjudication  in  bankruptcy, 
coupled  with  an  order  for  administration  under  s.  121  of  the 
Bankruptcy  Act,  1883  {In  re  Calcott  &  Elvin,  [1898]  2  Ch. 
460). 

Sects.  8  and  9  of  the  Act  deal  with  the  registration  of 
wills,  as  to  which  see  also  sect.  8  of  the  Vendor  and  Purchaser 
Act,  1874  (37  &  38  Vict.  c.  78). 

Sect.  17  of  the  Act  of  1708  and  sect.  5  of  the  Land  Registry 
(Middlesex  Deeds)  Act,  1891  (54  &  55  Vict.  c.  64),  provide  for 
entering  the  discharge  of  mortgages. 

The  Act  does  not  extend  (sect.  18)  to  any  copyhold  estates, 
or  to  any  leases  at  a  rack  rent,  or  to  any  lease  not  exceeding 
one  and  twenty  years  where  the  actual  possession  and  occupa- 
tion goeth  along  with  the  lease,  or  to  any  of  the  chambers  in 
Serjeants'  Inn,  the  Inns  of  Court,  or  Inns  of  Chancery. 

A  deed  of  enfranchisement  of  copyholds  is  not  within  this 
exemption,  and  must  be  registered.  Beg.  v.  Begistrar  of  Deeds 
for  Middlesex,  21  Q.  B.  D.  555. 

The  Land  Registry  (Middlesex  Deeds)  Act,  1891,  provides  — 

Sect.  6.  It  shall  not  be  necessary  for  the  validity  of  any 
judgment,  statute,  or  recognizance  that  a  memorial  thereof  be 
registered  under  the  Middlesex  Eegistry  Act,  1708. 

A  foreclosure  decree  did  not,  even  before  this  Act,  require 
registration  ;  Burrows  v.  Holley,  35  Ch.  D.  123. 

The  Local  Government  Act,  1888  (51  &  52  Vict.  c.  41), 
provides  (sect.  96)  that  nothing  in  the  Act  shall  alter  the 
area  to  which  the  enactments  relating  to  the  registration  of 
land  in  the  county  of  Middlesex  apply. 

The  Middlesex  Registry  Act,  1708,  does  not  apply  to 
land  registered  under  the  Land  Eegistry  Act,  1863  (25  &  26 
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Vict.  c.  53,  sect.  104),  or  the  Land  Transfer  Act,  1875  (38 
&  39  Yict.  c.  87,  sect.  127). 


D.   Land  in  Yoekshike. 

The  Yorkshire  Eegistries  Act,  1884  (47  &  48  Vict.  c.  54), 
which  came  into  operation  on  the  1st  of  January,  1885,  provides 
(sect.  4)  that,  from  and  after  the  commencement  of  the  Act, 
all  assurances  executed  or  made,  and  all  wills  of  any  testators 
dying  after  that  date,  by  which  any  lands  in  any  of  the  three 
ridings  are  affected,  may  be  registered  under  the  Act. 

Sect.  5  deals  with  the  mode  of  registration  of  assurances,  Mode  of 

wills,  or  other  instruments  under  the  Act,  and  sect.  6  with  the 

form  of  memorials. 

Sect.  7  provides  that  a  memorandum  of  lien  or  charge  in  Unpaid 

,       /,  -J  1  1  r  vendor's  lien; 

respect  oi  any  unpaid  purchase-money  or   by  reason  oi  any  charge  by 

deposit  of  title-deeds  may  be  registered,  and  that  no  such  lien  ^<^P°sit  °^ 

or  charge  shall  have  any  effect   or  priority  as    against   any 

assurance  for  valuable  consideration  which  may  be  registered, 

unless  and  until  a  memorandum  thereof  has  been  registered  in 

accordance  with  the  provisions  of  the  section. 

This  section  applies  to  charges  created  by  a  deposit  without 
a  memorandum.     Battison  v.  Hohson,  [1896]  2  Ch.  403. 

The  Act  provides  for  the  registration  (sect.  11)  of  notices  Eegistrafcion 
of  wills,  (sect.  12)  of  affidavits  of  intestacy,  and  (sect.  13)  of  of  wills, 
affidavits  of  vesting,   in  cases  where  by  any  Act  any  lands  gf^eats'^' 
become  vested  in  any  person. 

The  Yorkshire  Eegistries  Amendment  Act,  1885  (48  &  49 
Vict.  c.  26),  provides  (sect.  3)  for  the  registration  of  caveats 
by  any  person  claiming  to  be  entitled  to  any  interest  in  land. 

Sect.  14  of  the  Act  of  1884  (as  altered  by  sect.  4  of  the  Act  Priority  to 

of  1885)  provides' —  registration. 

Subject  to  the  provisions  of  this  Act,  all  assurances  entitled 
to  be  registered  under  this  Act  shall  have  priority  according 
to  the  date  of  registration  thereof,  and  not  according  to  the 
date  of  such  assurances,  or  of  the  execution  thereof,  and  every 
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will  entitled  to  be  registered  under  this  Act  shall  have  priority 
according  to  the  date  of  the  death  of  the  testator  if  the  date  of 
registration  thereof  be  within,  or  under  this  Act  to  be  deemed 
to  be  within,  a  period  of  six  months  after  the  death  of  the 
testator,  or  according  to  the  date  of  registration  thereof,  if 
such  date  of  registration  be  not  within,  or  under  this  Act  to  be 
deemed  to  be  not  within,  such  period  of  six  months :  Provided 
that  nothing  in  this  Act  shall  interfere  with  the  priorities  as 
between  themselves  of  any  assurances  or  wills  the  dates  of 
registration  of  which  may  be  identical. 
Notice  All  priorities  given  by  this  Act  shall  have  full  effect  in  all 

except  where  courts,  except  in  cases  of  actual  fraud,  and  all  persons  claim- 
actual  fraud,  -j^g  thereunder  any  legal  or  equitable  interests  shall  be  entitled 
to  corresponding  priorities,  and  no  such  person  shall  lose  any 
such  priority  merely  in  consequence  of  his  having  been  affected 
with  actual  or  constructive  notice,  except  in  cases  of  actual 
fraud  ;  but  nothing  in  this  section  contained  shall  operate  to 
confer  upon  any  person  claiming  without  valuable  considera- 
tion under  any  person  any  further  priority  or  protection  than 
would  belong  to  the  person  under  whom  he  claims;  and  any 
disposition  of  land  or  charge  on  land,  which  if  unregistered 
would  be  fraudulent  and  void,  shall,  notwithstanding  registra- 
tion, be  fraudulent  and  void  in  like  manner. 

"  Actual  fraud  "  means  fraud  importing  grave  moral  blame  ; 
Batiinson  v.  Bohson,  [1896]  2  Ch.  -±03. 

No  question  of  priority  arises  where  the  subsequent  deed  is 
construed  as  a  conveyance  of  the  interest  which  the  grantor 
then  had  in  the  property ;  such  a  conveyance,  though  registered, 
is  intended  to  be  subject  to  prior  unregistered  charges  ;  Jones  v. 
Barher,  [1909]  1  Ch.  321. 
Tacking  Sect.  16  provides  that  no  priority  or  protection  shall,  after 

the  commencement  of  the  Act,  be  given  or  allowed  to  any 
estate  or  interest  in  lands  within  the  three  ridings  by  reason 
or  on  the  ground  of  such  estate  or  interest  being  protected  by, 
or  tacked  to,  any  legal  or  other  estate  or  interest  in  such  lands, 
except  as  against  any  estate  or  interest  existing  prior  to  the 
commencement  of  the  Act. 
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Sect.  18  provides  for  the  order  in  which  instruments  are  to 
be  registered. 

Sects.  19  to  23  deal  with  searches,  certificates  of  search,  and 

certified  copies. 

The  Act  does  not  extend  (sect.  28)  to  any  copyhold  heredita-  Exceptions 
,  , .  from  Act. 

ments,  nor  to  any  lease  not  exceeding  twenty-one  years,  or  any 

assignment  thereof  where  accompanied  by  actual  possession 
from  the  making  of  such  lease  or  assignment,  nor  (sect.  29) 
to  any  assurance  or  will,  so  far  as  the  same  may  relate  only 
to  shares  in  any  public  or  private  works  or  undertaking  of  any 
corporation,  company,  or  society  which,  by  virtue  of  any  local 
or  other  Act  of  Parliament,  may  be  required  to  be  registered 
or  otherwise  entered  or  minuted  in  the  books  of  the  corpora- 
tion, company,  or  society,  nor  (sect.  30)  to  any  assurances  of 
any  lands  being  parcel  of  the  land  revenues  of  the  Crown, 
or  assurances  of  lands  to  or  in  trust  for  Her  Majesty,  or  other 
assurances  which  may  be  enrolled  in  "  The  Office  of  Land 
Revenue,  Eecord,  and  Inrolments." 

Sect.  3  of  the  Act  contains  the  definitions,  as  to  which  see 
Bodger  v.  Harrison,  [1893]  1  Q.  B.  161. 

The  Yorkshire  Eegistry  Acts  do  not  apply  to  land  registered 
under  the  Land  Eegistry  Act,  1862  (25  &  26  Vict.  c.  53,  sect. 
104),  or  the  Land  Transfer  Acts,  1875  and  1897  (38  &  o9  Vict, 
c.  87 ;  60  &  61  Vict.  c.  65  :  see  sect.  127  of  the  Act  of  1875). 

E.    Personal  Chattels.     Ships.     Patents. 

The  law  as  to  registration  of  bills  of  sale  of  personal  chattels  Personal 
is  set  out  above,  pp.  43-74.     As  to  re- registration  see  p.  60.       '=li*"'=is. 

Bills  of  sale  comprising  in  whole  or  in  part  the  same 
chattels  have  priority  in  the  order  of  the  date  of  their  registra- 
tion respectively  as  regards  such  chattels  (sect.  10  of  the  Bills 
of  Sale  Act,  1878).  This  provision  applies  to  absolute  bills  of 
sale  as  well  as  to  bills  of  sale  given  by  way  of  security.  Tucl-  v. 
Southern  Counties  JDeioosit  Bank,  24  Ch.  D.  471. 

As  to  the  registration  of  mortgages  of  mining  effects  of  or  Mining 
on  a  mine  within  the  stannaries,  see  sect.  19  of  the  Stannaries  stannaries. 
Act,  1880  (50  &  51  Vict.  c.  43). 
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Ships.  The  Merchant  Shipping  Act,  1894  (57  &  58  Vict,  c.  60), 

enacts — 

Sect.  31  (1)  A  registered  ship  or  a  share  therein  may  be 
made  a  security  for  a  loan  or  other  valuable  consideration, 
and  the  instrument  creating  the  security  (in  this  Act  called  a 
mortgage)  shall  be  in  the  form  marked  B  in  the  first  part  of 
the  First  Schedule  to  this  Act,  or  as  near  thereto  as  circum- 
stances permit,  and  on  the  production  of  such  instrument  the 
registrar  of  the  ship's  port  of  registry  shall  record  it  in  the 
register  book. 

(2)  Mortgages  shall  be  recorded  by  the  registrar  in  the 
order  in  time  in  which  they  are  produced  to  him  for  that 
purpose,  and  the  registrar  shall,  by  memorandum  under  his 
hand,  notify  on  each  mortgage  that  it  has  been  recorded  by 
him,  stating  the  day  and  hour  of  that  record. 

Sects.  39  to  43  enable  a  registered  owner,  who  is  desirous 
of  mortgaging  his  ship  or  share  at  any  place  out  of  the 
country  in  which  the  port  of  registry  is  situate,  to  obtain 
from  the  registrar  a  certificate  of  mortgage. 

Sect.  33.  If  there  are  more  mortgages  than  one  registered 
in  respect  of  the  same  ship  or  share,  the  mortgagees  shall, 
notwithstanding  any  express,  implied,  or  constructive  notice, 
be  entitled  in  priority,  one  over  the  other,  according  to  the 
date  at  which  each  mortgage  is  recorded  in  the  register  book, 
and  not  according  to  the  date  of  each  mortgage  itself. 

See  also  sect.  43  (5),  as  to  the  priority  of  mortgages  registered 
on  the  certificate  of  mortgage. 

Sect.  56  provides  that  no  notice  of  any  trust,  express, 
implied,  or  constructive,  shall  be  entered  in  the  register  book 
or  be  receivable  by  the  registrar  and  that,  subject  to  any  rights 
and  powers  appearing-  by  the  register  book  to  be  vested  in  any 
other  person,  the  registered  owner  of  a  ship  or  of  a  share 
therein  shall  have  power  absolutely  to  dispose  in  manner  in 
the  Act  provided  of  the  ship  or  share  and  to  give  effectual 
receipts  for  any  money  paid  or  advanced  by  way  of  considera- 
tion. 

The  same  Act  provides  (sect  57)  that  interests  arising  under 
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contract  or  other  equitable  interests  may  be  enforced  by  or 
against  owners  and  mortgagees  of  ships  in  respect  of  their 
interests  therein  in  the  same  manner  as  in  respect  of  any  other 
personal  property. 

A  registered  mortgage  in  the  statutory  form  has  priority 
over  a  prior  unregistered  charge  of  which  the  mortgagee  has 
notice  at  the  time  of  registration.  Black  v.  Williams,  [1895]  1 
Ch.  408. 

The  Court  may  expunge  from  the  register  the  entry  of  a 
mortgage  void  for  fraud  or  other  cause  ;  Brond  v.  Broomhall, 
[1906]  1  K.  B.  571. 

Eegistration  does  not  give  validity  to  a  transfer  which  was 
invalid  through  being  executed  in  blank  ;  but  if  the  transferee 
executes  a  bill  of  sale  to  a  iona  fide  mortgagee  or  purchaser 
for  value  which  is  completed  by  registration,  the  latter  acquires 
a  good  title  ;  Burgis  v.  Constantine,  [1908]  2  K.  B.  484,  503. 

The  power  of  giving  receipts  for  the  purchase  money 
(contained  in  sect.  56)  enables  a  vendor  to  enter  into  a  valid 
contract  for  the  application  of  the  purchase  money.  Accord- 
ingly, where  the  registered  owner  of  shares  in  a  ship  contracted 
to  sell  the  shares  to  other  part  owners,  the  purchase  money  to 
be  applied  in  discharging  the  vendor's  debt  to  the  ship,  the 
purchasers  were  held  entitled  so  to  apply  the  purchase  money 
notwithstanding  a  notice  received  by  them  before  so  applying 
the  purchase  money  of  an  unregistered  mortgage  prior  in  date 
to  the  contract ;  Barclay  &  Co.  v.  Poole,  [1907]  2  Ch.  284. 

The  guardian  of  a  registered  infant  owner  cannot  validly 
mortgage  the  ship.     Michael  v.  Fripp,  7  Eq.  95. 

The  Patents  and  Designs  Act,  1907  (7  Edw.  7,  c.  29),  sect.  Patents. 
28  [corresponding  to  the  Patents  Designs  and  Trade  Marks 
Act,  1883  (46  &  47  Viet.  c.  57),  sect.  23]  enables  notifications 
of  assignments  of  patents  and  of  licenses  of  patents  and  other 
matters  to  be  entered  in  the  register  of  patents  kept  at  the 
Patent  OfSce.  Sect.  71  of  the  Act  of  1907  (corresponding  to 
sect.  87  of  the  Act  of  1883)  enables  the  person  registei-ed  as 
the  proprietor  of  a  patent  to  assign  and  grant  licenses  subject 
to  any  rights  appearing  from  the  register  to  be  vested  in  any 
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other  person  provided  that  any  equities  in  respect  of  the  patent 
may  be  enforced  in  like  manner  as  in  respect  of  any  other 
personal  property.  Under  this  proviso  it  was  held  that  a  licensee 
who  before  he  took  his  license  had  express  notice  of  an  agree- 
ment by  the  grantor  of  the  license  (the  registered  proprietor 
of  the  patent)  to  assign  the  patent  for  value  could  not  acquire 
a  right  against  the  assignees  of  the  patent  by  registering  his 
license  before  the  registration  of  the  assignment ;  New  Ixion 
Tyre  &  Gijde  Go.  v.  Spilsbury,  [1898]  2  Ch.  484. 

F.    MOETGAGES   BY   COMPANIES. 

The  Companies  (Consolidation)  Act,  1908  (8  Edw.  7,  e.  69), 
s.  93  (corresponding  to  the  Companies  Act,  1900  (63  &  64 
Vict.  c.  48),  s.  14,  and  the  Companies  Act,  1907  (7  Edw.  7, 
c.  50,  s.  10),  requires  mortgages  and  charges  of  the  description 
(a),  (6),  (c),  {d),  (e),  or  (/)  (see  below),  created  after  the  1st 
July,  1908,  by  a  company  registered  in  England  or  Ireland, 
to  be  registered  with  the  Registrar  of  Companies  within  21 
days  after  the  creation  of  the  mortgage  or  charge.  The  effect 
of  non-registration  is  to  avoid  the  security  on  the  company's 
property  or  undertaking  as  against  the  liquidator  and  any 
creditor,  and  to  make  the  money  secured  immediately  payable. 
The  mortgages  and  charges  affected  by  sect.  93  are — 
{a)  A  mortgage  or  charge  for  the  purpose  of  securing  any 

issue  of  debentures. 
(h)  A  mortgage  or  charge  on  uncalled  share  capital  of  the 

company, 
(o)  A   mortgage  or  charge   created  or   evidenced  by  an 
instrument  which  if  executed  by  an  individual  would 
require  registration  as  a  bill  of  sale. 

(d)  A  mortgage  or  charge  on  any  land  wherever  situate  or 

any  interest  therein. 

(e)  A  mortgage  or  charge  on  any  book  debts  of  the  com- 

pany. 
(/)  A  floating  charge  on  the  undertaking  or  property  of 
the  company.    (See  Illimj worth  v.  Houldaworth,  [1904] 
A.  C.  355,  as  to  what  constitutes  a  floating  charge.) 
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In  the  case  of  debentures  the  charge  is  "  created  "  when  "  Created." 
the  debentures  are  sealed,  not  when  they  are  issued ;  In  re 
Spiral  Globe,  Limited,  [1902]  2  Ch.  209 ;  In  re  Columbian  Fire- 
proofing  Co.,  [1910]  2  Ch.  120. 

Similarly,  in  the  case  of  a  covering  deed  the  charge  is 
"  created  "  when  the  covering  deed  is  executed,  not  when  the 
money  is  advanced ;  In  re  New  London  and  Suburban  Co.,  [1908] 
1  Ch.  621. 

Debentures  which  have  been  sealed  but  not  issued  may  be 
cancelled  and  other  debentures  issued  in  their  place  are  valid, 
if  registered  within  21  days  after  being  sealed ;  InreN.  Defries 
d'  Co.,  [1904]  1  Ch.  37. 

Sect.  93  of  the  Act  of  1908  requires  certain  particulars  to  Certificate  o£ 
be  supplied  to  the  Eegistrar.  By  sub-sect.  5  (enacting  the 
decisions  in  In  re  Yolland,  Husson  and  Birhett,  Limited,  [1908] 
1  Ch.  152,  and  Cunard  Steamship  Co.  v.  Sopivood,  [1908]  2  Ch. 
564)  the  certificate  of  the  Registrar  is  made  conclusive  as  to 
the  requirements  of  the  Act  having  been  complied  with. 

Sub-sect.  3  of  sect.  93  of  the  Act  of  1908  (corresponding  Series  of 
to  sub-sect.  4  of  sect.  14  of  the  Act  of  1900,  and  sub-sect.  3  of 
sect.  10  of  the  Act  of  1907)  provides  for  the  registration  of 
particulars  in  the  case  of  a  series  of  debentures  ranking  pari 
passu.  This  sub-section  applies  also  to  an  issue  of  debenture 
stock ;  Cunard  Steamship  Co.  v.  Ropwood,  [1908]  2  Ch.  564. 

Where  part  of  the   property  comprised   in  a  registered  Substituted 
mortgage  is  sold  and  other  property  is  mortgaged  in  substitu- 
tion,  the  substituted  mortgage    requires  registration  ;    Corn- 
brooh  Breivery  Go.  v.  Laiv  Debenture  Corporation,  [1904]  1  Ch. 
103. 

But  where  debenture  trustees  sell  part  of  the  mortgaged 
property,  and  with  the  proceeds  of  sale  purchase  other  property, 
the  company  not  being  a  party  to  the  conveyance,  this  convey- 
ance does  not  require  registration ;  Bristol  United  Breweries, 
Limited  v.  Abbot,  [1908]  1  Ch.  279. 

If  the  debenture  trust  deed  containing  the  charge  is  regis- 
tered under  sub-sect.  3  of  sect.  93  of  the  Act  of  1908  (sub- 
sect.  4  of  sect.  14  of  the  Act  of  1900),  this  registration  covers 
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statutory  mortgages  of  ships  substituted  under  the  powers  of 
that  deed  for  the  ships  originally  mortgaged ;  Gunard  Steam- 
ship Go.Y.  Eopivood,  [1908]  2  Ch.  564. 

By  sect.  96  of  the  Act  of  1908  (corresponding  to  sect.  15 
of  the  Act  of  1900)  power  is  given  to  a  judge  of  the  High 
Court,  on  such  terms  and  conditions  as  seem  to  the  judge  just 
and  expedient,  to  extend  the  time  for  registration,  or  to  rectify 
the  omission  or  misstatement  of  any  particular,  if  the  omission 
to  register,  or  the  omission  or  misstatement  of  the  particular 
was  accidental  or  due  to  inadvertence,  or  to  some  other  sufficient 
cause,  or  is  not  of  a  nature  to  prejudice  the  position  of  creditors 
or  shareholders  of  the  company,  or  if  on  other  grounds  it  is 
just  and  equitable  to  grant  relief.  See,  on  the  construction  of 
this  section  and  the  form  of-  order  which  should  be  made,  In 
re  Joplin  Brewery  Co.,  [1902]  1  Ch.  79 ;  In  re  Spiral  Globe, 
Limited,  [1902]  1  Ch.  396  ;  In  re  S.  Abrahams  &  Sons,  [1902] 
1  Ch.  695 ;  In  re  I.  G.  Johnson  &  Go.,  Limited,  [1902]  2  Ch. 
501 ;  In  re  Anglo-Oriental  Garpet  Co.,  [1903]  1  Ch.  914 ;  In  re 
Gardiff  Workman  s  Gottage  Go.,  [1906]  2  Ch.  627 ;  In  re  Ehr- 
mann Brothers,  Limited,  [1906]  2  Ch.  627. 

The  question  of  the  necessity  for  registration  will  not  be 
decided  on  originating  motion  under  sect.  96 ;  In  re  Gunard 
Steamship  Go.  (1908),  W.  N.  160. 

The  Companies  (Consolidation)  Act,  1901,  s.  100  (cor- 
responding to  the  Companies  Act,  1862,  s.  43),  requires  every 
limited  company  to  keep  a  register  of  mortgages  and  charges 
specifically  affecting  the  property  of  the  company,  and  imposes 
a  fine  of  50?.  for  omission  to  register.  Mortgages  are  not  in- 
validated through  non-registration  under  this  section ;  Wright 
V.  Horton,  12  App.  Ca.  371. 

The  right  to  inspect  given  by  this  section  includes  the 
right  to  take  copies  ;  Nelson  v.  Anglo-American  Land  Mortgage 
Go.,  [1897]  1  Ch.  130. 


G.  Money-lenders. 

The  Money-lenders  Act,  1900  (63  &  64  Vict.  c.  51),  s.  2, 
provides  that  a  money-lender  {a)  shall  register  himself  under 
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his  own  or  usual  trade  name  and  in  no  other  name,  and  with 
the  address,  or  all  the  addresses  if  more  than  one,  at  which  he 
carries  on  his  business  of  money-lender,  and  (6)  shall  carry  on  the 
money-lending  business  in  his  registered  name,  and  in  no  other 
name  and  under  no  other  description  and  at  his  registered 
address  or  addresses,  and  at  no  other  address,  and  (c)  shall  not 
enter  into  any  agreement  in  the  course  of  his  business  as  a 
money-lender  with  respect  to  the  advance  and  repayment  of 
money,  or  take  any  security  for  money  in  the  course  of  his 
business  as  a  money-lender  otherwise  than  in  his  registered 
name,  and  {d)  shall,  on  reasonable  request  and  on  tender  of  a 
reasonable  sum  for  expenses,  furnish  the  borrower  with  a 
copy  of  any  document  relating  to  the  loan  or  any  security 
therefor. 

Sub-sect.  ("2)  of  sect.  3  gives  the  penalty  for  non-com- 
pliance. 

Sect.  6  defines  money-lender  as  including  "  every  person 
whose  business  is  that  of  money-lending,  or  who  advertises  or 
announces  himself,  or  holds  himself  out  in  any  way  as  carry- 
ing on  that  business,"  but  not  including  (a)  pawnbrokers, 
(b)  Friendly  Societies,  (c)  "  any  body  corporate,  incorporate,  or 
empowered  by  a  special  Act  of  Parliament  to  lend  money  in 
accordance  with  such  special  Act,"  (d)  "  any  person  bond  fide 
carrying  on  the  business  of  banking  or  insurance,  or  hond  fide 
carrying  on  any  business  not  having  for  its  primary  object  the 
lending  of  money  in  the  course  of  which  and  for  the  purposes 
whereof  he  lends  money,"  or  (e)  any  body  corporate  exempted 
by  order  of  the  Board  of  Trade.  As  to  exemption  (d),  see 
Litchfield  V.  Dreyfus,  [1906]  1  K.  B.  584. 

A  pawnbroker  does  not,  by  one  isolated  transaction  of  lend- 
ing money  otherwise  than  as  a  pawnbroker,  become  a  money- 
lender ;  Newman  v.  Oughton,  [1911]  1  K.  B.  792. 

A  money-lender  ought  to  be  registered  in  the  name  under  Usual  trade 
which  he  has  been  carrying  on  business  before  registration  and  ^''™'^- 
not  under  a  new  name ;   Whiteman  v.  Sadler,  [1910]  A.  C.  514. 
But  if  he  succeeds  in  registering  himself  in  the  new  name, 
business  may  be  carried  on  by  him  under  that  name;  ibid. 
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See  further  as  to  usual  trade  name,  Stirling  v.  Silhurn,  [1910] 
1  K.  B.  67. 

In  the  application  for  registration  at  an  additional  address, 
the  existing  registered  address  must  also  be  inserted  ;  Stafford- 
shire Fin  a  nrial  Co.  V.  Valentine,  [1910]  2  K.  B.  233. 

It  is  not  necessary  that  every  incident  of  every  piece  of  the 
money-lending  business  must  be  transacted  at  the  registered 
office  ;  for  instance,  the  money  may  be  paid  to  the  borrower  at 
the  borrower's  house ;  Kirkwood  v.  Gadd,  [1910]  A.  0.  422. 
See,  further,  In  re  Seed,  [1910]  1  K.  B.  661. 

An  agreement  for  an  advance  and  repayment  entered  into 
by  a  money-lender  in  the  course  of  his  business  as  a  money- 
lender, otherwise  than  in  his  registered  name,  is  void,  and 
cannot  be  enforced  against  the  borrower  {Victorian  Baylesford 
Sijndioate  v.  Bott,  [1905]  2  Ch.  624 ;  [1906]  1  Ch.  747  (note) ; 
Bonnard  v.  Bott,  [1906]  1  Ch.  740).  Such  a  transaction  cannot 
be  enforced  against  subsequent  assignees  of  the  property  mort- 
gaged, even  by  a  transferee  for  value  without  notice,  at  any  rate 
where  the  transfer  was  subsequent  in  date  to  the  later  assign- 
ments {In  re  Bobinson,  [1911]  1  Ch.  230). 

The  mere  fact  that  the  registration  ought  to  have  been  in 
another  name  does  not  vitiate  loans  entered  into  by  the  money- 
lender in  his  registered  name ;  Whiteman  v.  Sadler,  [1910]  A.  C. 
514. 

In  an  equitable  action  by  a  borrower  to  recover  securities 
mortgaged  to  an  unregistered  money-lender,  the  borrower 
cannot  obtain  relief  except  upon  the  terms  of  repaying  the 
money  actually  advanced  ;  Lodge  v.  National  Union  Investment 
Co.,  [1907]  1  Ch.  300. 

But  a  judgment  declaring  the  mortgage  illegal  and  void 
may  be  made  without  imposing  on  the  borrower  any  equitable 
terms  as  to  repayment ;  Chapman  v.  Michaelson,  [1907]  1  Ch. 
238. 

The  words  "security  for  money  "  include  a  deed  whereby 
the  money-lender  purports  to  purchase  a  charge  previously 
non-existent  on  the  borrower's  property ;  In  re  Bobinson,  104 
L.  T.  712. 
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CHAPTER   XLVI. 

PEIOEITY   AS   AFFECTED   BY   EQUITIES. 

A.   Agency. 

A  mortgagee  may,  expressly  or  by   implication,    constitute  Mortgagee 
the  mortgagor   his  agent  to  borrow   on  the   security  of  the  mortgagor 
mortgaged  property  in  priority  to  his  own  mortgage.     Hooper  ^^^  agent. 
T.  Gumm,  2  Ch.  282  ;  Northern  Counties  Insurance  Go.  v.  Wliipp, 
26  Ch.  D.  482,  493  ;  Brocldesby  r.  Temperance  Building  Society, 
[1893]  3  Ch.  130;  [1895]  A.  C.  173. 

A  secret  limitation  of  the  mortgagor's  authority  will  not  Secret 
prejudice  a  subsequent  mortgagee  who  deals  with  him  on  the  mortgagor's 
footing  of  his  apparent  authority  and  without  knowledge  of  authority. 
the  limitation.     Cases  supra. 

Thus,  where  a  mortgagee,  whether  legal  or  equitable,  either  Authority 

1         ■  1      1       T         •  1  from  posses- 

leaves  the  title-deeds  with,  or  returns  them  to,  the  mortgagor,  gion  of  title- 
in  order  that  he  may  raise  money  to  a  definite  amount  in  ^'^  ^' 
priority  to  the  mortgage,  and  the  mortgagor  creates  a  mort- 
gage to  a  larger  amount,  the  later  mortgagee  has  priority  for 
the  whole  amount  advanced  by  him  over  the  earlier  one. 
Perry-Herriek  v.  Attwood,  25  B.  205 ;  2  De  C  &  Jo.  21 ;  Briggs 
V.  Jones,  10  Eq.  92 ;  Fox  v.  Eaivks,  13  Ch.  D.  822 ;  In  re 
Lamheth's  Estate,  11  L.  R.  Ir.  534 ;  13  L.  R.  Ir.  234.  Bi  re 
Gastell  &  Broiun,  Limited,  [1898]  1  Oh.  315.  See  Painter  v.  AMI, 
33  L.  J.  Ex.  60. 

But  where  one  of  two  executors  of  a  mortgagee  of  lease- 
holds delivers  the  title-deeds  to  the  mortgagor  to  enable  him 
to  raise  money  to  pay  off  the  mortgage,  and  the  mortgagor 
creates  an  equitable  incumbrance,  the  other  executor  is  not 
estopped  from  asserting  his  priority  and  recovering  the  deeds. 
In  re  Ingham,  [1893]  1  Ch.  352. 
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Where  a  legal  mortgage  of  leaseholds  was  made  by  A.  to 
B.,  and  A.  subsequently  made  what  purported  to  be  a  legal 
mortgage  of  the  leaseholds  to  C,  and  handed  him  over  the 
lease,  and  there  was  no  evidence  as  to  why  the  lease  had 
remained  in  A.'s  possession,  it  was  held  that  there  was  a 
presumption  that  B.  had  left  it  with  him  to  enable  him  to 
raise  money,  and  that  B.  must  be  postponed  to  C.  Jones  v. 
Bhind,  17  W.  E.  1091.     See,  however,  p.  529,  below. 

Where  a  company  entrusted  a  certificate  of  8000Z.  debenture 
stock  to  A.  with  authority  to  raise  3000Z.,  and  A.  raised  60001. 
on  the  deposit  of  the  certificate,  which  he  filled  up  in  the  name 
of  the  depositee,  it  was  held  that  the  depositee  could  prove 
in  the  winding-up  of  the  company  for  8000Z.  until  he  obtained 
dividends  not  exceeding  6000Z..  Bobinson  v.  Montgomerij 
Breivery  Co.,  [1896]  2  Ch.  841. 

A  limited  company,  which  has  given  a  floating  security 
over  its  whole  undertaking,  has  authority,  by  implication 
arising  from  the  nature  of  the  security,  to  create,  in  the 
ordinary  course  and  for  the  purpose  of  its  business,  charges 
on  specific  parts  of  its  property  in  priority  to  the  floating 
charge.  In  re  Florence  Land  Co.,  10  Ch.  D.  530;  In  re 
Hamilton  s  Windsor  Ironworks,  12  Ch.  D.  707  ;  Tailhy  v.  Official 
Beoeiver,  13  App.  Ca.  523,  541 ;  Driver  v.  Broad,  [1893]  1 
Q.  B.  744,  748.  In  the  case  of  companies  which  are  not 
trading  companies  specific  charges  may  be  created  which  are 
not  in  the  ordinary  course  of  the  company's  business ;  Gox  Moore 
V.  Peruvian  Corporation,  Limited,  [1908]  1  Ch.  604. 

A  seizure  of  the  assets  of  the  company  by  legal  process  is 
not  a  charge  in  the  ordinary  course  of  business ;  Bavey  v. 
Williamson  &  Son,  Limited,  [1898]  2  Q.  B.  194;  Norten Y.Yates, 
[1906]  1  K.  B.  112,  124.  Nor  does  a  garnishee  obtain  a  charge 
as  against  the  debenture-holders  whose  charge  is  a  floating 
security ;  Gairney  v.  Bach,  [1906]  2  K.  B.  746. 

An  express  power  with  the  sanction  of  the  debenture- 
holders  to  create  other  floating  charges  ranking  pari  passu  does 
not  prevent  the  creatioji  of  specific  charges  on  specific  assets ; 

Cox  Moore  v.  Peruvian  Corporation,  Limited,  [1908]  1  Ch.  604. 
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The  implied  authority  is  determined,  either  by  the  appoint-  Determina- 
ment  of  a  receiver  in  a  debenture-holder's  action  or  by  the  impHed 
commencement  of  a  winding-up.     In  re  Colonial  Trusts  Oorpo-  ^^^^°'^'^^7- 
ration,  15  Oh.  D.  465,  472 ;    Government  Stock  Investment  Go. 
T.  Manila  By.  Go.,  [1897]  A.  C.  81. 

The  implied  authority  is  not  determined  merely  because  the 
company  is  in  difficulties  or  insolvent,  if  it  continues  to  carry 
on  its  business.  Willmott  v.  London  Gelluloid  Go,  34  Ch.  D. 
147;  Bohon  v.  Smith,  [1895]  2  Ch.  118. 

Nor  is  the  implied  authority  determined  by  a  sale  of  the 
business  of  the  company  in  accordance  with  the  objects  clause 
in  its  memorandum  of  association  to  another  company  ;  In  re 
Borax  Go.,  [1901]  1  Ch.  326. 

The  debentures  constituting  the  floating  charge  may  contain  Determina- 
a  provision   determining  the  authority  at  an  earlier  date  or  express 
upon  other  events.  provisions. 

But  it  may  be  inferred  from  the  language  of  the  Court  of 
Appeal  in  Government  Stock  Investment  Go.  v.  Manila  By.  Go., 
[1895]  2  Ch.  551,  that  the  Court  would  hold  such  a  provision 
nugatory,  and  that,  so  long  as  debenture-holders  permitted 
a  company  to  carry  on  its  business,  the  company  might 
create  specific  charges  in  priority  to  the  security  of  the 
debenture-holders. 

The  priority  of  such  charges,  however,  would  depend  (if  it 
was  admitted),  not  on  the  authority  of  the  company  as  agent 
of  the  debenture-holders,  but  on  the  acquiescence  of  the 
debenture-holders. 

Where  a  debenture  provided  that  the  charge  thereby 
created  should  be  a  floating  security  until  default  in  payment 
of  the  principal  or  interest  secured  or  some  part  thereof,  it 
was  held  that  a  purchaser  of  land  from  the  company  was 
entitled  to  evidence  that  no  default  had  been  made.  In  re 
Borne  &  Hellard,  29  Ch.  D.  786. 

But  where  a  company  was  given  power  by  its  debentures 
to  deal  with  its  property  in  the  course  of  business  until  default 
in  payment  of  some  interest  for  three  months,  it  was  held  that 
the  company  might  create  a  valid  security  in  priority  to  the 
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debentures,  although  more  than  three  months  had  expired 
after  default.  Governmeid  Stock  Investment  Go.  v.  Manila  Ry. 
Co.,  [1897]  A.  C.  81. 

Notice  by  holders  of  a  floating  security  to  a  debtor  to  the 
company  requiring  him  to  pay  the  debt  to  them  does  not 
make  their  security  specific  in  respect  of  that  debt,  or  give 
them  priority  over  a  prior  garnishee  order.  Hubbuck  v.  Helms, 
56  L.  J.  Ch.  536  ;  Ward  v.  Royal  Exchange  Shipping  Go.,  6 
Aspinall,  239 ;  Robson  v.  Smith,  [1895]  2  Ch.  118.  See  Robinson 
r.BurneU's  Vienna  Bakery  Go.,  [1904]  2  K.  B.  624;  In  re  Ind, 
Goope  &  Go.  (1911),  W.  N.  137. 

But  where  the  holder  of  a  floating  security  obtains  the 
appointment  of  a  receiver,  his  security  prevails  over  a  garnishor, 
although  the  garnishee  order  absolute  was  made  before  the 
appointment  of  the  receiver;  Gairney  v.  Back,  [1906]  2  K.  B. 
746.     See  further  as  to  garnishee  orders,  pp.  134-137  above. 

An  equitable  mortgagee  of  a  company  by  deposit  of  title 
deeds  who  afterwards  obtains  as  collateral  security  a  second 
mortgage  debenture  expressed  to  be  subject  to  the  first  mort- 
gage debentures  is  not  thereby  affected  with  notice  of  the 
terms  of  the  first  mortgage  debentures  so  as  to  invalidate  the 
equitable  deposit  of  title-deeds,  which  remains  a  good  security 
for  further  advances  made  after  the  issue  of  the  second  mort- 
gage debentures.  In  re  Valletorl  Sanitary  Steam  Laundry  Co., 
[1903]  2  Ch.  654. 

Where  debentures,  which  constitute  a  floating  security, 
contain  a  proviso  forbidding  the  company  to  create  a  mort- 
prior  charge,  gage  or  charge  in  priority  to  the  debentures,  a  subsequent 
mortgagee  who  has  notice  of  the  proviso  is  postponed.  A 
subsequent  mortgagee,  however,  who  has  a  better  title  though 
having  the  legal  estate  or  the  title-deeds  or  who  in  the 
case  of  a  chose  in  action  has  acquired  priority  by  giving  notice 
to  the  debtor  or  trustee,  is  not  postponed  by  mere  notice  of  the 
debentures  without  notice  of  the  proviso  forbidding  his  mort- 
gage ;  and  registration  of  the  debentures  under  the  Companies 
Act  is  notice  of  the  debentures  but  not  of  the  proviso. 
English  &  Scottish  Investment  Go.  v.  Bruntoii,  [1892]  2  Q.  B.  1, 
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700;  In  re  Old  Bushmills  Distillery  Co.,  [1896]  1  I.  E.  301; 
Cox  V.  DuUin  City  Distillery  Co.,  [1906]  1  I.  R  446.  In  re 
Oastell  &  Brown,  Lim.,  [1898]  1  Oh.  315;  In  re  Standard  Eotanj 
Machine  Co.,  95  L.  T.  829.  The  latter  case  states  the  rule  so 
widely  as  to  make  it  applicable  even  where  the  subsequent 
mortgagee  has  not  a  better  title.  This  may  be  doubted,  since 
in  a  case  of  conilicting  equities  priority  of  date  decides  the 
priority  of  right. 

In  a  case  where  the  debentures  provided  that  nothing 
therein  contained  should  prevent  the  creation  of  a  specific 
mortgage,  the  debenture -holder  was  held  entitled  to  rely  on 
the  provisions  of  the  debenture  trust  deed  which  prohibited 
the  creation  of  any  charge  having  priority  to  the  debentures 
and  did  not  permit  specific  mortgagees.  Wilson  v.  Kelland, 
2  Oh.  306. 

A  solicitor's  lien  on  papers  (a),  or  a  garnishee  order  abso-  What  is 
lute  (&),  is  not  a  charge  within  a  proviso  in  a  debenture  for-  provfso. 
bidding  a  company  to   create    any  mortgage    or   charge    in 
priority  to  the  debenture,     (a)  Brunton  v.  Electrical  Engineer- 
•ing  Corporation,  [1892]  1  Oh.  434;   (b)  Bobson  v.  Smith,  [1895] 
2  Ch.  118,  126. 

A  proviso  that  the  debentures  are  to  be  a  first  charge  is  not  "  Krst 
inconsistent  with  their  being  a  floating  charge.  Wheatley  v.  "**' 
Silkstone  Coal  Co.,  29  Ch.  D.  715. 

The  doctrine  of    Cohen  v.  Mitchell  (25   Q.  B.  D.  262)  is  Doctrine  of 
also  based  on  the  principle  of  agency.     See  Herbert  v.  Sayer,  Mitcheli. 
5  Q.  B.  965. 

The  doctrine  is  thus  stated :  "  Until  the  trustee  intervenes, 
all  transactions  by  a  bankrupt  after  his  bankruptcy  with  any 
person  dealing  with  him  bona  fide  and  for  value,  in  respect  of 
his  after-acquired  property,  whether  with  or  without  know- 
ledge of  the  bankruptcy,  are  valid  against  the  trustee."  Cohen 
V.  Mitchell,  25  Q.  B.  D.  262,  267. 

The  doctrine  thus  stated  does  not  apply  to  freeholds  (a),  Dootriue 
but  it  applies  to  leaseholds  for  years  (b),  and  to  real  estate  chattels  real, 
acquired  for  partnership  purposes  (c).      (a)  Ex  parte   Wood-  freehoWs. 
thoT'pe,   8    Morrell,    236 ;      In    re    New    Land     Development 
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Association  &  Grey,  [1892]  2  Ch.  138  ;  London  and  County  Con- 
tracts, Limited  v.  Tcdlack,  51  W.  K.  408  ;  Official  Receiver  v. 
Cooke,  [1906]  2  Ch.  661.  (h)  Li  re  Clayton  &  Barclay's  Con- 
tract, [1895]  2  Ch.  212.  (c)  Li  re  Kent  Gas  Co.,  [1909]  2  Ch. 
195. 

The  doctrine  does  not  make  valid  a  voluntary  dealing  by 

the  bankrupt ;  Li  re  Bennett,  [1907]  1  K.  B.  149. 

It  does  not  It   only  protects   dealings  by   a   bankrupt   with   specific 

tee  in  second  Creditors.     It  does  not  apply  to  claims  by  the  trustee  in  a 

an-mp  oy.    g^.^^  bankruptcy  against  the  trustee  in  a  second.     In  re  Clark, 

[1894]  2  Q.  B.  393. 

The  principle  of  agency  also  applies  to  cases  where  the 
owner  of  property  gives  the  indicia  of  title  to  another  person 
with  the  intention  that  he  shall  deal  with  the  property.  Any 
limit  which  the  owner  imposes  on  his  agent's  dealing  cannot 
be  enforced  against  an  innocent  purchaser  or  mortgagee  who 
has  no  notice  of  the  limit ;  Reinmer  v.  Webster,  [1902]  2  Ch. 
163. 


B.  Estoppel. 

The  priority  of  an  early  incumbrancer  may  also  be  displaced 
by  virtue  of  the  doctrine  of  estoppel. 
Statement  of  "  It  is  to  be  observed  that  in  such  a  case  "  {i.e.  postponement 
of  a  vested  interest)  "  acts  are  much  stronger  in  raising  an 
equity  than  omissions  can  be.  There  may  be  omission  or 
negligence  equivalent  in  practical  effect  to  acts ;  because, 
when  there  is  something  which  a  person  ought  to  do,  and 
must  be  presumed  to  know  that  he  ought  to  do,  but  does 
not  do,  the  consequence  is  that  the  omission  may  be  regarded 
as  due  to  what  is  called  gross  or  wilful  negligence,  which  is 
equivalent  to  an  act.  But  it  must  be  something  which  raises 
a  positive  equity  against  him,  upon  the  principle  which  in 
equity,  as  distinct  from  law,  is  conveniently  designated  by  the 
term  'estoppel.'  In  other  words,  the  man  who  has  conducted 
himself  in  such  a  manner  is  not  entitled  to  deny  the  truth  of 
his  own  representations,  if  it  be  a  case  of  express  representation ; 
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he  is  not  entitled  to  deny  being  bound  by  the  natural  con- 
sequences of  his  own  actSj  if  it  be  a  case  of  positive  acts; 
he  is  not  entitled  to  refuse  to  abide  by  the  consequences  of 
his  own  wilful  and  unjustifiable  neglect,  if  that  is  the  nature 
of  the  case.  By  one  or  other  of  those  means  he  may  have 
armed  another  person  with  the  power  of  going  into  the  world 
under  false  colours ;  and  if  it  be  really  and  truly  the  case 
that  by  his  act,  or  his  improper  omissions,  such  an  apparent 
authority  and  power  has  been  vested  in  that  other  person,  he 
is  bound  upon  equitable  principles  by  the  use  made  of  that 
apparent  authority  and  power."  Per  Selborne,  0.,  in  Dixon  v. 
MucUeston,  8  Ch.  155,  160. 

A  puisne  mortgagee  in  order  to  raise  an  estoppel  against  Conditions 
a  prior  mortgagee  must  show,  (1)  that  the  acts,  statements,  raise  estoppel. 
or  omissions  of  the  prior  mortgagee  either  were  intended  to 
induce  him  to  alter  his  position,  or  had  the  natural  conse- 
quence of  inducing  him  to  alter  his  position ;  and  (2)  that 
he  altered  his  position  on  the  faith  of  such  acts,  statements, 
or  omissions. 

The  principle  of  estoppel  is  not  confined  to  eases  where 
the  prior  incumbrancer  whom  it  is  sought  to  estop  makes  a 
false  representation  to,  or  conceals  his  security  from,  or 
neglects  to  give  notice  of  it  to,  a  definite  intending  lender. 
The  principle  applies  equally  where  the  natural  consequence 
of  the  misrepresentation,  concealment,  or  neglect  is  to  mis- 
lead all  persons  hereafter  lending  to  the  mortgagor.  But  it 
must  be  shown,  in  order  to  create  an  estoppel  in  such  a  case, 
that  the  loan  was  made  in  reliance  upon  that  state  of  facts 
which  the  misrepresentation,  concealment,  or  neglect  of  the 
prior  incumbrancer  enabled  the  mortgagor  to  represent  as  true. 

1.  A  statement  which  is  not  true,  though  believed  by  the  l.  Estoppel 
maker  to  be  true,  may  be  relied  on  as  an  estoppel,  although  gJnteUoiu'^'^ 
it  would  not  support  an  action  for  damages.     Hobhs  v.  Norton, 
1  Yern.  136  ;  Hunsden  v.  Cheyney,  2  Vern.  149 ;  Burrowes  v. 
Loch,  10  Ves.  470 ;  Jorden  v.  Money,  5  H.  L.  (1  185  ;  Loio  v. 
Bouverie,  [1891]  3  Oh.  82. 

A  fortiori,  a  statement  which  is  false  to  the  knowledge  of 
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the  maker,  although  made  without  any  fraudulent  intent,  will 
operate  as  an  estoppel. 

Where  mortgage  or  purchase-deeds  made  to  trustees  or  to 
a  sole  trustee  for  the  mortgagee  or  purchaser  are  in  the  form 
adopted  among  conveyancers  when  it  is  desired  to  keep  the 
trusts  off  the  title,  the  recitals  which  they  contain  are  not 
misrepresentations  sufficient  to  displace  the  equitable  title  of 
the  mortgagee  or  purchaser  in  favour  of  a  subsequent  equitable 
title  created  by  the  trustee.  Garritt  v.  Real  &  Personal 
Advance  Co.,  42  Ch.  D.  263. 

If  a  person  who  has  a  charge  on  lands  enters  into  a  valid 
agreement  with  the  owner  to  release  his  charge  for  the  purpose 
of  enabling  the  owner  to  raise  money  on  mortgage,  and,  on 
the  faith  of  that  agreement  communicated  to  the  mortgagee, 
the  mortgage  is  made,  the  person  who  has  the  prior  charge 
cannot  set  it  up  against  the  mortgagee  who  has  advanced  his 
money  in  confidence  that  the  prior  charge  would  be  released. 
Eyre  v.  Burmester,  10  H.  L.  C.  90,  106. 

A  vendor  of  land  who  endorses  upon  the  purchase-deed  a 
receipt  for  the  purchase-money,  cannot  set  up  a  lien  for  unpaid 
purchase-money  as  against  a  mortgagee  for  value  without 
notice  under  the  purchaser.  Bioe  v.  Rice,  2  Drew.  73 ;  Smith 
V.  EvcmiB,  28  B.  59 ;  Worthington  v.  German,  16  W.  E.  187 ; 
Wliite  V.  Wakefield,  7  Sim.  401,  417. 

On  a  legal  transfer  of  property  in  due  form,  even  without 
any  express  receipt  clause,  an  acknowledgment  by  the  owner 
that  the  transferee  has  paid  full  consideration  for  it  estops 
the  owner  from  asserting  his  equitable  title  against  a  person 
to  whom  the  transferee  has  disposed  of  the  property  for  value ; 
Beinmer  v.  Webster,  [1902]  2  Ch.  163  (where  the  form  was  the 
statutory  form  given  in  the  schedule  to  the  Commissioners 
Clauses  Consolidation  Act,  1847). 

A  receipt  for  the  purchase-money  in  the  body  of  the  deed 
has,  by  virtue  of  the  Conveyancing  Act,  1881,  sect.  55,  the 
same  effect  as  an  indorsed  receipt.  Lloyd's  Baiih  v.  Bulloch, 
[1896]  2  Ch.  192;  Poivell  v.  Broime,  97  L.  T.  854;  (1907), 
W.  K  152,  228. 

Digitized  by  Microsoft® 


RECONVEYANCE   WITH   EBCEIPT.  525 

A  statement  of  the  consideration,  though  coupled  with  a 
statement  that  it  proceeds  from  the  purchaser,  is  not  a  receipt 
within  the  section.     Renner  v.  Tolleij  (1893),  W.  N.  90. 

A  mere  recital  in  the  deed  that  the  purchase-money  has  Recital  of 
been  paid  does  not  estop  a  vendor  from  claiming  his  lien. 
Bowcn  T.  Gohh,  18  W.  E.  911  ;  19  W.  R.  614. 

Mortgagees  of  land  who  are  induced  by  the  fraud  of  their  Eeconvey- 
solieitor  to  execute  to  him  a  reconveyance  of  the  mortgaged  receipt. 
property,  with  a  receipt  for  the  purchase-money  either  indorsed 
or  in  the  body  of  the  deed,  are  postponed  to  a  mortgagee  for 
value  without  notice  from  the  solicitor.  Hiorns  v.  Holton,  16 
B.  259 ;  Hunter  v.  Walters,  7  Ch.  75 ;  see  also  Gordon  v. 
James,  30  Ch.  J).  258  ;  National  Provincial  Bank  v.  Jackson, 
33  Ch.  D.  1. 

Where  a  trustee  for  sale  is  induced  by  the  fraud  of  his 
solicitor  to  execute  a  conveyance  of  the  trust  property, 
with  a  receipt  for  the  purchase-money,  the  beneficiaries  are 
estopped  from  saying  that  the  deed  is  void  or  that  the 
purchase-money  was  not  received ;  Lloyd's  Bank  v.  Bullock, 
[1896]  2  Ch.  192. 

But  where  there  never  was  a  sale,  the  deed  purporting 
to  he  a  conveyance  on  sale  being  executed  fraudulently  by 
the  trustee,  the  beneficiaries  are  not  estopped  by  the  receipt 
from  saying  that  no  money  passed ;  Oapell  v.  Winter,  [1907] 
2  Ch.  376. 

A  vendor  who,  without  receiving  his  full  purchase-money,  Registration 
allowed  the  purchase-deed  to  be  registered  in  the  West  ^e^^'^" 
Riding  Registry,  with  the  knowledge  that  the  purchaser  in- 
tended to  sell  the  property  in  lots,  was  postponed,  although 
he  retained  the  purchase-deed,  to  sub-purchasers,  who  bought, 
to  his  knowledge,  on  the  faith  that  there  was  no  vendor's  lien. 
Kettlewell  v.  Watson,  26  Ch.  D.  501. 

In  Beckett  v.  Cordley  (1  B.  C.  C.  353),  portioners  who  had  Beckett  v. 

j>         1      Cordley 
charges  on  an  estate  concurred  in  a  legal  mortgage  for  the  explained. 

purpose  of  releasing  their  charges,  and  the  mortgagor  soon 

afterwards  gave   them    an    equitable    charge   for   the    same 

amount.      It  was   held  that  their  equitable  charge  was  not 
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postponed  to  a  subsequent  equitable  mortgage.  The  decision 
went  on  the  ground  that  the  equitable  charge,  in  respect  of 
which  priority  was  claimed  and  given,  was  not  the  original 
charge  which  had  been  released,  but  a  new  and  distinct 
charge. 

A  first  mortgagee  of  property  who  represents  to  a  person 
about  to  lend  on  the  security  of  the  property,  or  who  puts  it 
in  the  power  of  the  mortgagor  to  represent  to  lenders  generally 
that  it  is  unincumbered,  will  be  postponed  to  a  person  who 
hona  fide  advances  his  money  on  the  faith  of  the  representation. 
Draper  v.  Borlace,  2  Vern.  370 ;  Mocatta  v.  Murgatroijd,  1 
P.  W.  393;  8tronge  v.  Eawlces,  4  D.  M.  &  G-.  186;  Hooper 
T.  Gumm,  2  Ch.  282;  see  Wright  v.  Sorton,  12  App.  Ca. 
371,  375. 

Creditors  under  a  bankruptcy  will  be  postponed  to  subse- 
quent creditors  with  notice  of  the  bankruptcy,  if  the  subsequent 
creditors  were  justified  by  representations  of  the  early  creditors 
and  the  trustee  in  bankruptcy  in  believing  that  they  waived 
their  rights.  Ex  parte  BoUand,  9  Ch.  D.  312 ;  Ex  parte  Allard, 
16  Ch.  D.  505. 

2.  A  prior  mortgagee,  either  by  not  getting  or  by  relin- 
quishing possession  of  the  title-deeds,  may  enable  the  mort- 
gagor to  hold  himself  out  as  unincumbered  owner  of  the 
estate,  and  will  be  estopped  from  setting  up  his  title  as  against 
a  hona  fide  incumbrancer  under  the  mortgagor.  Roberts  v. 
Croft,  2  De  C  &  Jo.  1 ;  Dixon  v.  Mucldeston,  8  Ch.  155. 

A  legal  mortgagee  and  a  fortiori  an  equitable  mortgagee, 
who  has  made  no  inquiry  for  the  title-deeds,  is  postponed  to 
a  subsequent  equitable  mortgagee  who  has  used  diligence  in 
inquiring  for  them.  Clarke  v.  Palmer,  21  Ch.  D.  124;  Lloyd's 
Danhing  Co.  v.  Jones,  29  Ch.  D.  221 ;  In  re  Shane's  Estate, 
[1895]  1  I.  E.  146. 

Holders  of  floating  charge  debentures  who  leave  title- 
deeds  with  the  company  are  postponed  to  a  subsequent 
equitable  mortgage  by  deposit;  In  re  Castell  and  Brown, 
Limited,  [1898]  1  Ch.  314.  Cf.  Bank  of  Ireland  v.  Gogrij 
Spinning  Co.,  [1900]  1  I.  E.  219. 
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Negligence  of  a  trustee  ia  not  inquiring  for  the  title-deeds  Negligence 
binds  his  infant  cestuis  que  trust.    Lloyd's  Banking  Co.  v.  Jones, 
29  Ch.  D.  221. 

Trustees'  negligence  in  accepting  a  bundle  of  deeds 
without  examining  them  binds  their  cestuis  que  trust ;  Walker 
V.  Linom,  [1907]  2  Ch.  104. 

Where  two  mortgagees  are  joint  tenants  or  tenants  in 
common  of  the  legal  estate,  and  one  makes  no  inquiry  for 
the  title-deeds,  he  is  postponed  to  the  other  who  gets  posses- 
sion of  them.  Sopgood  v.  Ernest,  3  D.  J.  &  S.  116 ;  see, 
however,  Evans  v.  Bieknell,  6  Ves.  174,  190. 

A  legal  mortgagee  of  a  reversion  who  demands  the  title- 
deeds  as  soon  as  the  reversion  falls  into  possession,  but  does 
not  recover  them,  is  not  postponed  to  an  equitable  mortgage 
made  a  few  months  after  that  date.  Tourle  v.  Band,  2  B. 
C.  0.  650. 

A  legal  mortgagee  is  not  postponed  if  he  has  made  inquiry  Reasonable 
for  the  deeds,  and  has  received  a  reasonable  excuse  for  their  non-delivery, 
non-delivery.     Manners  v.  Mew,  29  Ch.  D.  725. 

This  proposition  is  laid  down  in  Northern  Counties  Fire 
Insurance  Go.  v.  Whipp,  26  Ch.  D.  482, 492,  upon  the  authority 
(as  regards  postponement  to  later  incumbrancers)  of  Barnett 
V.  Weston,  12  Ves.  130,  where,  however,  it  does  not  appear  that 
any  excuse  was  made  by  the  mortgagor  to  Barnett  for  their 
non-delivery. 

In  an  Irish  case,  where  there  was  no  evidence  of  fraud 
or  negligence,  the  mere  fact  of  non-possession  of  the  title- 
deeds  was  held  not  sufficient  to  postpone  a  prior  legal 
mortgagee;  In  re  Greer,  [1907]  1  I.  E.  57. 

Where  an   equitable  mortgage  is  made  of  property,  the  Title-deeds 
purchase  of  which  has  not  been  completed,  and  the  mortgagor  over  on  com- 
agrees  to  hand  over  the  title-deeds  upon,  or  within  a  limited  '^  ®  ^°°' 
time  after  completion,  the  mortgagee,  if  he  does  not  require 
delivery  of  the  deeds  within  a  reasonable  time  after  he  be- 
comes entitled  to  receive  them,  is  postponed  to  a  subsequent 
mortgagee  who  gets  possession  of  them.     Layard  v.  Maud,  4 
Eq.  597;Farrand  v.  Yorkshire  Banking  Co.,  40  Ch.  D.  182. 
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But  an  equitable  mortgagee  is  not  bound  to  give  notice 
of  his  interest  to  the  vendor,  and  if  the  vendor  upon  com- 
pletion hands  over  the  deeds  to  the  purchaser,  who  immediately 
deposits  them  by  way  of  mortgage  in  fraud  of  the  prior  mort- 
gagee, the  prior  mortgagee  is  not  postponed  to  the  later  one. 
Union  Bank  of  London  v.  Kent,  39  Ch.  D.  238. 

Where  A.,  an  equitable  sub-mortgagee,  did  not  require 
delivery  of  the  original  mortgage  owing  to  a  recital  (which 
was  untrue)  in  his  mortgage  that  it  was  deposited  as  collateral 
security  for  the  repayment  of  lOOOZ.  to  B.,  and  the  mortgagor 
subsequently  deposited  it  with  B.  to  secure  that  amount,  A.'s 
security  was  not  postponed  to  B.'s.  Frazer  v.  Jones,  5  Ha. 
475 ;  affd.  12  Jur.  443 ;  see  Jones  v.  Thomas,  11  W.  R.  50. 

Where  trustees  in  trust  to  raise  35,000Z.  granted  an  annuity 
secured  by  a  term  of  years  for  5000Z.,  and  the  annuitant  left 
the  title-deeds  in  the  hands  of  the  trustees,  he  was  not  post- 
poned to  a  subsequent  incumbrancer,  as  the  trustees  were 
bound  to  retain  the  title-deeds  for  the  common  security  of  all 
persons  advancing  money  upon  the  credit  of  their  trust. 
Harixr  v.  Faulder,  4  Madd.  129. 

A  legal  mortgagee  is  not  postponed  if  he  receives  part  of  the 
title-deeds  under  the  reasonable  belief  that  he  is  receiving  all. 
Gohjer  V.  Fineh,  19  B.  500 ;  5  H.  L.  C.  905 ;  Hunt  v.  Elmes,  2 
D.  F.  &  J.  578. 

Thus,  where  a  legal  mortgagee  of  two  properties  receives 
from  the  mortgagor,  who  is  also  his  solicitor,  a  parcel  con- 
taining deeds  which  the  solicitor  represents  to  be  the  deeds  of 
both  properties,  and  the  mortgagee  does  not  examine  the  parcel, 
which  in  fact  contains  only  the  deeds  of  one  property,  he  is  not 
postponed  to  a  purchaser  of  the  other  property.  Hunt  v. 
Ehnes,  2  D.  F.  &  J.  578. 

Where  an  equitable  mortgage  of  land  is  created  by  writing 
signed  by  the  mortgagor,  accompanied  by  a  deposit  of  the 
earlier  title-deeds,  which  the  mortgagee  bond  fide  believes  to 
be  the  material  deeds,  the  mortgagee  is  not  postponed  to  a 
subsequent  mortgagee  by  deposit  of  the  later  title-deeds. 
Roherts   v.   Croft,  24  B.    223 ;    2  De  G.  &  Jo.  1 ;   Dixon  v. 
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Muchleston,  8  Ch.  155 ;  see  In  re  Lambert's  Estate,  11  L.  E. 
Ir.  534;  13  L.  E.  Ir.  234. 

Where  a  legal  mortgagee  has  received  the  title-deeds  and  Return  of 
has  subsequently  lent  them  to  the  mortgagor  upon  a  reasonable  mort^a^or.  ° 
representation  made  by  him  as  to  the  object  in  borrowing 
them,  the  legal  mortgagee  is  not  postponed  to  a  subsequent 
incumbrancer.  Peter  v.  Russell,  2  Vern.  726 ;  1  Eq.  Abr.  321 ; 
Bvans  v.  Biohiell,  6  Ves.  174,  193  ;  Martinez  v.  Cooper,  2  Euss. 
198. 

Where  A.  deposited  a  blank  transfer  of  shares  with  B.,  and  Oertifioates 
subsequently  deposited  a   blank   transfer   together  with  the  °  ^  ^^'^^' 
certificates  with  C,  B.'s  security  was  postponed  to  O.'s.     Kelly 
V.  Mwister  &  Leinster  Banh,  29  L.  E.  Ir.  19. 

Where  an  equitable  mortgagee  by  deposit  of  title-deeds  Allowing 
without  a  written  memorandum  gave  up  the  deeds  upon  the  rema^in'with 
allegation  that  they  were  wanted  for  a  temporary  purpose,  and  mortgagor. 
allowed  them   to  remain  in  the  mortgagor's  hands  for  i'our 
years,  he  was  postponed  to  a  subsequent  mortgagee.     Waldron 
V.  Slower,  1  Drew.  193. 

In  Bowie  v.  Saunders  (2  H.  &  M.  242)  the  prior  equitable 
mortgagee  was  postponed  under  similar  circumstances,  although 
the  deposit  to  him  was  accompanied  by  a  formal  mortgage. 

The  mere  possession  of  the  title-deeds  by  a  later  equitable  Possession  of 
mortgagee  is  not  enough  to  give  him  priority  over  an  earlier  A  ^^^^^  j^_ 
equitable  mortgagee.     The  onus  rests  on  the  later  mortgagee  cumbrancer. 
of  showing  that  the  deeds  came  into  his  possession  by  reason 
of  some  act  or  omission  on  the  part  of  the  earlier  mortgagee 
sufficient  to  raise  an  equity   against  him  on  the  ground  of 
negligence.     Evans  v.  Biolmell,  6  Ves.  174;  Allen  v.  Knight, 
5  Ha.  272,  affd.  11  Jur.  527 ;  Union  Banh  of  London  v.  Kent, 
39  Oh.  D.  238 ;  Peat  v.  Clayton,  [1906]  1  Ch.  659 ;  see,  how- 
ever, Jones  V.  BUnd,  17  W.  E.  1091. 

Thus,  a  person  who  has  contracted  to  purchase  land  is 
entitled  to  priority  over  a  subsequent  equitable  incumbrancer 
without  notice  who  has  got  possession  of  the  title-deeds. 
Flinn  V.  Pountain,  58  L.  J.  Ch.  389. 

3.  It  is  not  negligence  in  a  purchaser  or  mortgagee,  whether  3.  Taking 
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of  real  or  personal  estate,  to  take  his  purchase  or  mortgage 
in  the  name  of  a  sole  trustee,  to  leave  the  indicia  of  title  in 
his  hands,  and  to  exercise  no  supervision  over  his  conduct, 
although  he  has  to  the  knowledge  of  his  cestui  que  trust  been 
guilty  of  a  breach  of  trust.  StaoJchouse  v.  Jersey,  1  J.  &  H. 
721 ;  Cory  v.  Eyre,  1  D.  J.  &  S.  149 ;  BaiUie  v.  McKewan,  35 
B.  177  ;  Shropshire  Union  Rys.  Go.  v  Beg.,  L.  K.  7  H.  L.  496 ; 
Bradley  v.  Biehes,  9  Ch.  189;  Carritt  v.  Beal  &  Personal 
Advance  Co.,  42  Ch.  D.  263 ;  In  re  Bichards,  45  Ch.  D.  589. 

Therefore,  where  A.  took  a  mortgage  of  land  in  the  name 
of  B.,  who  executed  a  declaration  of  trust  in  A.'s  favour,  and 
B.  subsequently  deposited  the  mortgage-deed  with  C.  by  way 
of  sub-mortgage,  A.'s  security  was  not  postponed  to  C.'s. 
Cory  V.  Eyre,  1  D.  J.  &  S.  149 ;  Bradley  v.  Biahes,  9  Ch.  D. 
189. 

Where  a  person  had  standing  in  his  name  stock  of  a  railway 
company,  which  he  held  as  trustee  for  the  company,  and  was 
also  entrusted  by  the  company  with  the  certificates  of  the 
stock,  it  was  held  that  an  equitable  mortgagee  from  him  by 
deposit  of  the  certificates  had  no  priority  over  the  company. 
Shropshire  Union  Bys.  Co.  v.  Beg.,  L.  R.  7  H.  L.  496. 

It  is  immaterial  that  the  trustee  or  other  persons  have 
advanced  part  of  the  mortgage  money.  Cory  v.  Eyre,  1  D.  J. 
&  S.  149,  169 ;  Bradley  v.  Biehes,  9  Ch.  D.  189. 

Where  trustees  of  a  settlement  invested  in  shares  of  a 
company,  the  articles  of  which  gave  the  company  a  lien  on 
the  shares  for  all  debts  due  from  the  shareholder,  and  the 
shares  were  registered  in  their  joint  names,  it  was  held  that 
the  lien  of  the  company  in  respect  of  a  debt  incurred  by  one 
of  the  trustees  long  after  the  registration  prevailed  over  the 
claim  of  the  cestuis  que  trust.  New  London  &  Brazilian  Bank 
V.  BrocUelunl,  21  Ch.  D.  302. 

The  lien  of  a  company  for  the  indebtedness  of  a  shareholder- 
trustee  is  postponed  to  the  rights  of  the  cestuis  que  trust  known 
to  the  company  before  the  trustee's  debt  was  incurred ;  Beardmi 
V.  Provincial  Bank  of  Ireland,  [1896]  1  I.  E.  532.  Sect.  27  of 
the  Companies  (Consolidation)  Act,  1908  (8  Edw.  7,  c.  69)5  and 
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similar  provisions  in  articles  of  association,  do  not  enable  a 
company  to  ignore  for  their  own  advantage  rights  of  which 
they  have  knowledge. 

4.  There  are  several  dicta  to  the  effect  that  an  equitable  i.  Whether 
mortgagee  will  be  postponed  on  slighter  grounds   than  are  postponed^^ 
required  to  postpone  a  legal  mortgagee.     Northern  Counties  ^o^^^  readily 
Fire  Insurance  Co.  v.    Whipp,  26  Oh.  D.  482,  487 ;  National  mortgagee. 
Provincial  Bank  of  England  v.  JacJcson,  33  Gh.  D.  1,  12 ;  Taylor 
V.  Bussell,  [1892]  A.  C.  244,  262. 

In  Northern  Counties  Fire  Insurance  Co.  v.  Whipp  (26  Ch.  D. 
482)  the  Court  of  Appeal  appears  to  have  been  of  opinion  that 
a  legal  mortgagee  would  not  be  postponed  except  in  cases 
where  the  subsequent  incumbrancer  might  have  a  personal 
remedy  against  him  (p.  489). 

In  harmony  with  this  view  is  their  conclusion  that  "the 
Court  will  postpone  the  prior  legal  estate  to  a  subsequent 
equitable  estate  where  the  owner  of  the  legal  estate  has 
assisted  in  or  connived  at  the  fraud  which  has  led  to  the 
creation  of  a  subsequent  equitable  estate  without  notice  of 
the  prior  legal  estate,  .  .  .  but  the  Court  will  not  postpone 
the  prior  legal  estate  to  the  subsequent  equitable  estate  on  the 
ground  of  any  mere  carelessness  or  want  of  prudence  on  the 
part  of  the  legal  owner  "  (p.  494). 

On  the  other  hand,  Kay,  J.,  was  of  opinion  that  an  equitable 
mortgagee  would  only  be  postponed  where  his  negligence 
was  "  so  gross  as  to  render  him  responsible  for  the  fraud 
committed  upon  the  second  mortgagee."  Taylor  v.  Bussell, 
[1891]  1  Ch.  8,  17. 

In  this  conflict  of  authority,  it  may  be  permissible  to  make  Personal 

the  following  observations.     In  the  absence  of  express  contract  against  prior 

between  a  prior  and  a  later  incumbrancer,  or  of  a  duty  to  be  bran™r  is 

careful,  which,  as  between  an  earlier  and  a  later  incumbrancer,  J'^'^^f  °° 

'  fraud. 

does  not  exist,  a  personal  remedy  against  an  earlier  incum- 
brancer can  only  be  based  on  fraud. 

The  common  law  action  of  deceit  is  based  on  fraud.  A 
person  who  makes  a  misrepresentation  must,  in  order  to  be 
liable  in  an  action  of  deceit,  have  made  it  either  knowing  it 
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to  be  false  or  not  believing  it  to  be  true,  or  without  caring 
whether  it  was  true  or  false.    Berry  v.  Peek,  14  App.  Ca.  337. 
Where  equity  gave  corresponding  relief,  it  only  gave  it 
where  the  person  against  whom  relief  was  sought  would  have 
been  liable  at  law,     Loiu  v.  Bouverie,  [1891]  3  Ch.  82,  112. 

The  decision  in  Slim  v.  Oroucher  (1  D.  F.  &  J.  518)  was 
based  on  the  erroneous  belief  that  an  action  lay  at  law  for 
negligent  misrepresentation. 
TP         ,  On  the  other  hand,  an  estoppel  may  be  based  on  a  mis- 

■■^atoppel  may  _  _  '■ '-  _  •' 

be  based  on  representation  made  in  the  honest  belief  that  it  is  true,  or 
presentation,  on  negligence  apart  from  fraud.  Jorden  v.  Money,  5  H.  L.  C. 
185 ;  BurJcinshaw  v.  Nichols,  3  App.  Ca.  1004,  1026 ;  Seton  v. 
Lafone,  19  Q.  B.  D.  68 ;  Low  v.  Bouverie,  [1891]  3  Ch.  82. 

Lord  Selborne  was  clearly  of  opinion  that  the  doctrine  of 
estoppel  applied  to  legal  as  well  as  to  equitable  mortgages. 
Bixon  V.  Muchleston,  8  Ch.  155. 

It  would  seem  to  follow  that  negligence  enabling  a  mort- 
gagor to  hold  himself  out  as  unincumbered  owner  of  the 
mortgaged  property  would  estop  a  legal  as  well  as  an  equit- 
able mortgagee  from  setting  up  a  prior  incumbrance ;  and  it 
is  hard  to  see  why  the  possession  of  the  legal  estate  should 
free  a  mortgage  from  the  effects  of  an  estoppel  by  which,  if 
he  had  not  the  legal  estate,  he  would  be  bound. 

Moreover,  the  doctrine  that  a  legal  mortgagee  will  only  be 
postponed  in  case  of  fraud  seems  to  do  violence  to  the  cases. 
Negligence  and  fraud  are  mutually  exclusive  conceptions ; 
but  the  same  acts  or  omissions  may  be  evidence  either  of  the 
one  or  of  the  other.  Le  Lievre  v.  Gould,  [1893]  1  Q.  B.  491, 
500. 

A  mortgagee  who  does  not  inquire  for  the  title-deeds,  or 
who  redelivers  them  to  the  mortgagor  and  leaves  them  in  his 
hands,  may  either  be  grossly  negligent  or  may  be  in  a  con- 
spiracy with  the  mortgagor  to  deceive  subsequent  lenders. 

In  order  to  obtain  personal  relief  against  the  prior  mort- 
gagee, it  would  be  necessary  to  show  either  that  he  had  under- 
taken a  duty  to  subsequent  mortgagees  to  keep  the  deeds 
safely,  or  that  his  intentions  were  fraudulent. 
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It  is  submitted  that,  in  order  to  postpone  a  prior  mortgagee, 

whether  legal  or  equitable,  it  is  not  necessary  to  prove  either 

of  these  things,  but  that  it  is  sufficient  to  show  negligence, 

putting  it  into  the  power  of  the  mortgagor  to  represent  himself 

as  unincumbered  owner  of  the  property. 

5.  A  first  morta:as:ee  who  knows  that  a  person  is  about  to  5-  Estoppel 
°   °  ,  ^-,  .       ,      by  silence. 

lend  money  on  the  security  of  the  mortgaged  property  in  the 

belief  that  it  is  unincumbered,  and  who,  having  that  know- 
ledge, does  not  inform  the  intending  lender  of  his  interest,  is 
postponed  to  the  latter  incumbrancer.  Berrisford  v.  Milward, 
2  Atk.  49 ;  Troughton  v.  Gitley,  Amb.  680,  632 ;  Boyd  v.  Betton, 
IJ.  &  Lat.  730 ;  Stronge  v.  Eawkes,  4D.  M.  &  G.  186,  196  ; 
TuoJcer  v.  Hernaman,  4  D.  M.  &  Gr.  395, 400  ;  Cannock  v.  Jauncey, 
27  L.  J.  Ch.  57,  65 ;  Ex  parte  Ford,  8  Ch.  D.  521 ;  Sterry  v. 
Gomls,  40  L.  J.  Ch.  595. 

Silence  can  only  have  the  same  effect  as  active  representa- 
tions, either  where  it  is  the  duty  of  the  party  not  to  be  silent 
or  where  he  might  reasonably  infer  that  his  silence  would  be 
taken  by  others  as  sanctioning  a  particular  course  of  conduct. 
Belly  V.  Wathen,  1  D.  M.  &  G.  16,  25. 

As  to  the  analogous  cases  of  expenditure  on  another's  land 
with  the  acquiescence  of  the  true  owner,  see  pp.  124, 125,  above. 

Creditors  of  a  bankrupt  who  permit  him  to  continue  in  ^^^^^^^ 

trade  are  postponed  to  creditors  subsequently  dealing  with  him  bankrupt  to 
.     .  1  ./  o  go  on  trading. 

in  ignorance  of  his  bankruptcy.    Troughton  v.  Gitley,  Amb.  630  ; 

Ex  parte  Bourne,  2  Gl.  &  J.  137  ;  Ex  parte  Butler,  2  M.  D.  &  D. 

731 ;  Tucker  v.  Hernaman,  4  D.  M.  &  G.  395 ;  Engelhack  v. 

Nixon,  L.  E.  10  C.  P.  645. 

In  order  to  raise  this  equity  against  the  creditors  under 
the  bankruptcy,  it  must  be  shown  either  that  they  actively 
consented  to  the  bankrupt  carrying  on  business,  or  that  they 
knew  that  he  was  carrying  it  on,  and  took  no  steps  to  prevent 
him.  Wadling  v.  Oliphant,  1  Q.  B.  D.  145  ;  Ex  parte  Ford,  1 
Ch.  D.  521 ;  In  re  Clark,  [1894]  2  Q.  B.  393. 

The  equity  does  not  apply  where  a  bankrupt  is  left  in  pos- 
session of  property  not  forming  part  of  a  stock-in-trade.  Thus, 
the  possession  of  household  furniture  by  a  bankrupt  docs  not 
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amount  to  a  representation  by  his  trustee  in  bankruptcy  that 
the  bankrupt  is  unincumbered  owner.  Meggy  v.  Imperial  Dis- 
count Co.,  3  Q.  B.  D.  711. 

The  assignee  of  an  insolvent  debtor  who  allows  him  to  remain 
in  possession  of  a  copyhold  tenement  and  of  the  copies  of  court 
roll  is  not  postponed  to  a  subsequent  mortgagee  of  the  copyhold. 
Gole  V.  Coles,  6  Ha.  517. 

6.  Who  can  6.  A  release  or  reconveyance  of  the  mortgaged  property 

take  advan-      ,  .  ,  ,i  i-p  j?ii- 

tage  of  an       does  not  operate  as  an  estoppel  except  m  lavour  oi  a  later  iji- 

estoppel.        cumbrancer  who  is  actually  misled  thereby. 

Thus,  where  a  lender  made  advances  on  the  faith  of  assur- 
ances by  the  mortgagor  only  that  a  release  would  be  obtained 
from  a  prior  mortgagee,  and  the  release  was  subsequently 
obtained  by  the  fraud  of  the  mortgagor,  the  prior  mortgagee 
was  not  postponed.     Eijre  v.  Burmester,  10  H.  L.  C.  90. 

Where  a  bank  informed  a  mortgagee  of  shares,  after  the 
mortgage  was  completed,  that  they  had  no  claim  upon  the 
shares,  it  was  held  that  they  were  not  thereby  estopped  from 
setting  up  a  lien,  as  the  mortgagee  had  not,  on  the  faith  of 
their  statement,  abstained  from  selling  the  shares.  Horsfall 
V.  Halifax  Union  Banking  Co.,  52  L.  J.  Ch.  599. 

The  estoppel  against  a  legal  mortgagee  arising  from  his 
negligence  in  making  no  inquiry  for  the  title-deeds  may  be 
taken  advantage  of,  not  merely  by  a  later  incumbrancer  who 
has  got  possession  of  the  deeds,  but  by  every  subsequent  in- 
cumbrancer who  has  been  diligent  in  inquiring  for  the  deeds, 
e.g.  a  third  mortgagee  who  ascertains  that  they  are  in  the 
possession  of  the  second.     Glarh  v.  Palmer,  21  Ch.  D.  124. 

C.    PUKOHASEE    FOR    VALUE    WITHOUT    NOTICE. 

As  between  equitable  incumbrancers,  relief  will  not  be 
refused  to  an  earlier  against  a  subsequent  incumbrancer  on  the 
sole  ground  of  the  latter  being  a  purchaser  for  value  without 
notice.  Golyer  v.  Find,  19  B.  500 ;  5  H.  L.  C.  905  ;  Phillip 
V.  Phillips,  4  D.  F.  &  J.  208 ;  Thorpe  v.  EoJchuorth,  7  Eq.  139, 
146 ;  Gave  v.  Gave,  15  Ch.  D.  639,  646. 
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As  to  the  circumstances  under  which  a  mortgagee  is  con- 
sidered a  purchaser  for  value,  see  below,  pp.  537,  538. 

A  distinction   must   be   made  between  an  equity  and  an  Distinction 
equitable  interest.  ^J--^, 

The  plea  of  purchaser  for  valuable  consideration  without  equitable 

■  1    1  1  ■  1    ••/•/■      1  interest. 

notice  IS  available  as  against  a  plaintiff  who  claims  upon  a 
mere  equity,  e.g.  an  equity  to  set  aside  a  deed  for  fraud  or  to 
correct  it  for  mistake.  Phillips  v.  Phillips,  4  D.  F.  &  J.  208, 
218 ;  Garrard  v.  Franhel,  30  B.  445  ;  Cave  v.  Gave,  15  Ch.  D. 
639 ;  Bainbrigge  v.  Browne,  18  Ch.  D.  188,  197. 

The  plea  of  purchaser  for  valuable  consideration  without 
notice  is  available  against  creditors  seeking  to  avoid  a  settle- 
ment under  13  Eliz.  c.  5  {a),  and  against  a  trustee  in  bank- 
ruptcy seeking  to  avoid  a  settlement  under  sect.  47  of  the 
Bankruptcy  Act  (h).  (a)  Halifax  Joint  Stock  Banking  Go.  v. 
Gledhill,  [1891]  1  Ch.  31.  (b)  In  re  Garter  &  Kenderdine, 
[1897]  1  Ch.  776,  approving  In  re  Vansittart,  [1893]  2  Q.  B. 
377,  and  In  re  Brail,  [1893]  2  Q.  B.  381,  and  overruling  In  re 
Briggs  &  Spicer,  [1891]  2  Ch.  127. 

The  right  of  an  unpaid  vendor  of  laud  and  the  right  of  Equitable 

„  ,,  -11  -11     interests, 

eestms  que  trust  to  lollow  trust-moneys  into  land  are  equitable  what. 
interests,  and  not  merely  equities.     Machreth  v.  Symmons,  15 
Ves.  329  ;  Lewis  v.  Madocks,  17  Ves.  48 ;  Bice  v.  Bice,  2  Drew. 
73 ;  Gave  v.  Gave,  15  Ch.  D.  639. 

Consequently  a  cestui  que  trust  whose  trustee  invests  the 
trust  money  on  mortgage,  or  whose  trustee  being  already  a 
mortgagee  informs  him  that  he  has  invested  the  trust  money 
on  a  specified  mortgage,  has  priority  over  a  subsequent  equit- 
able sub-mortgagee  from  the  trustee.  In  re  Bichards,  45  Ch. 
D.  589 ;  Isaac  v.  Worstencroft,  67  L.  T.  351. 

Similarly  a  person  who  has  contracted  to  purchase  land  is 

entitled  to  a  conveyance  of  the  legal  estate  as   against  an 

equitable  mortgagee  without  notice  from  the  vendor  after  the 

contract.     Flinn  v.  Pountain,  58  L.  J.  Ch.  389. 

It  has  been  held  in  Ireland  that  the  right  of  a  cestui  que  Irish 

.       .       ,  „  -    _!■     •       doctrine. 

trust  to  follow  a  trust  fund  into  land  is  m  itself  an  interior 

equity  to  the  claim  of  an  equitable  mortgagee  of  the  land.     In 
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re  Ffrenelis  Estate,  21  L.  R.  Ir.  283,' 312  (dissenting  from  Cam 
T.  Cave,  supra);  In  re  Shane's  Estate,  [1895]  1  I.  E.  146; 
Banh  of  Ireland  v.  Cogrey  Flax  Spinning  Co.,  [1909]  1  I.  R 
219 ;  Bourle  v.  Lee,  [1904]  1  I.  R.  280 ;  In  re  Bohhetfs  Estate, 
[1904]  1  I.  R.  461. 

This  view  is  contrary  to  the  current  of  authority  in 
England. 

D.  Breach  of  Teust  oe  Duty. 
No  priority  It  has  often   been  laid  down  that  one  equitable  interest 

gamed  _  ^ 

through  cannot  obtain  priority  over  another  through  the  medium  of  a 

trust  or  duty,  bi'each  of  trust  or  duty,  unless  there  has  been  conduct  on  the 
part  of  the  cestui  que  trust  sufficient  to  raise  an  equity  against 
him.  Manningford  v.  Toleman,  1  Coll.  670 ;  Cory  v.  Eyre,  1 
D.  J.  &  S.  149 ;  Bradley  v.  Biches,  9  Ch.  D.  189 ;  In  re  Morgan, 
18  Ch.  D.  93;  Connolly  v.  Munster  Bank,  19  L.  R.  Ir.  119. 

The  same  principle  applies  whether  the  trust  is  express  or 
constructive,  and  whether  the  trustee  is  solicitor  of  the  cestui 
que  trust  or  not.  Harpham  v.  Shaddock,  19  Ch.  D.  207 ;  In  re 
Vernon,  Eivens  &  Co.,  32  Ch.  D.  1 65 ;  33  Ch.  D.  402 ;  In  re 
Biohards,  45  Ch.  D.  589. 

A  client  gave  11,000Z.  to  his  solicitors  for  investment,  and 
the  solicitors  retained  it  under  circumstances  which  made  them 
trustees  of  11,000Z.,  part  of  55,000Z.  secured  by  a  mortgage  to 
them  of  Blackacre.  The  solicitors  subsequently  released 
Blackacre  from  the  debt,  and  as  part  of  the  same  transaction 
took  a  mortgage  of  Blackacre  and  Whiteacre  for  5O,O00Z. 
They  then  purchased  the  equity  of  redemption  in  both  pro- 
perties, and  sold  it  to  a  limited  company  in  consideration  of 
paid-up  shares.  It  was  held  that  the  client  had  a  lien  on 
Whiteacre  for  11,OOOZ.  as  against  the  limited  company,  although, 
if  the  limited  company  had  protected  themselves  against  this 
equitable  right  by  acquiring  the  legal  estate,  he  would  have 
been  restricted  to  a  claim  on  the  shares.  In  re  Vernon,  Ewens 
&  Co.,  32  Ch.  D.  165 ;  33  Ch.  D.  402. 
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CHAPTER   XL VII. 

PEIOEITY  AS  AFFECTED  BY   LEGAL  EIGHTS. 

A.  The  Legal  Estate. 

A  moetgagee  of  land,  who  lends  his  money  to  the  person  in 
possession  of  the  land,  and  who  obtains  from  him  the  legal  estate, 
is  entitled  to  priority  over  earlier  equitable  interests  of  which 
he  had  no  notice  at  the  time  of  the  loan. 

His  priority  arises  thus : 

A  legal  mortgagee,  whether  of  the  immediate  freehold  or  Legal  mort- 
of  a  term  in  possession,  can  recover  the  land  in  ejectment,  as  recover  in 
against  an  equitable  mortgagee,  whether  earlier  or  later  in  ^J<^''*™^"*- 
date.     Wallwyn  v.  Lee,  9  Ves.  24,  33  ;  Hunt  v.  Ehnes,  2  D.  F. 
&  J.  578. 

Equity  does  not  restrain  a  legal  mortgagee  from  enforcing  When  equity 
his  legal  remedies,  unless  his  conscience  is  affected  by  notice  mortgagee. 
of  a  prior  equitable  interest,  or  he  has  been  guilty  of  fraud 
which  disentitles  him  to  assert  his  rights  against  a  subsequent 
equitable  interest. 

On  the  other  hand,  equity  gives  no  assistance  against  a  hond  Purchaser  for 

,  '     1       J   6  &  value  without 

jide  purchaser  for  value  without  notice,  and  deprives  him  of  notice. 
no  advantage  which  he  has  lawfully  acquired.  Pilolier  v. 
Eawlins,  7  Ch.  259.  As  to  the  circumstances  which  entitle  a 
person  to  be  treated  as  purchaser  for  value  without  notice,  see 
Thorndihe  v.  Hunt,  3  De  G.  &  J.  563 ;  Taylor  v.  Blakelock,  32 
Ch.  D.  560  ;  Taylor  v.  London  &  County  Banking  Go.,  [1901] 
2  Ch.  231. 

To  support  the  plea  of  purchaser  for  value  without  notice, 
it  is  necessary  to  prove  possession  on  the  part  of  the  professed 
owner,  conveyance  of  the  estate,  and  absence  of  notice.     Head 
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Legal  estate 
acquired  at 
time  of  loan, 


Foreclosure 
by  legal 
mortgagee. 


V.  EgertoH,  3  P.  W.  280 ;   Wallwijn  v.  Lee,  9  Ves.  24 ;  Ogilme 
T.  Jeaffreson,  2  Giff.  353 ;  Pileher  v.  Rauiins,  7  Oh.  259. 

Such  a  plea  was  an  absolute  defence  as  against  any  person 
having  merely  an  equitable  title  and  claiming  relief  in  equity, 
whether  the  legal  estate  was  acquired  at  the  time  of  the  loan 
or  subsequently.  Phillips  v.  Phillips,  4  D.  F.  &  J.  208,  216 ; 
Pileher  v.  Rawlins,  7  Gh.  259. 

But  where  the  legal  estate  was  acquired  subsequently  to  the 
loan,  a  purchaser  might  be  restrained  from  availing  himself  of 
its  protection  under  the  circumstances  stated  on  p.  541. 

Where  the  legal  estate  is  acquired  contemporaneously  with 
the  loan,  it  protects  a  purchaser  for  value  without  notice,  even 
if  it  is  conveyed  by  a  trustee  in  breach  of  trust.  Jones  v. 
Poivles,  3  M.  &  K.  581 ;  Lloijd  v.  Attwood,  3  De  G.  &  Jo.  614, 
656  ;  Pileher  v.  Rawlins,  7  Ch.  259 ;  Mumford  v.  Stohwasser, 
18  Eq.  556,  563 ;  Garnham  v.  Sldpper,  55  L.  J.  Ch.  263. 

And  the  legal  estate  protects  a  purchaser,  although  a  deed 
which,  if  ejectment  were  brought  against  him,  he  would  be 
bound  to  produce,  discloses  the  existence  of  prior  equitable 
interests.  Pileher  v.  Rawlins,  7  Ch.  259,  overruling  Carter  v. 
Garter,  3  K  &  J.  617. 

But  notice,  at  the  time  of  the  advance,  of  another  charge 
having  priority  over  or  of  equal  rank  with  his  own  will  prevent 
the  legal  mortgagee  frofaa  gaining  priority;  Nightingale  v. 
Reynolds,  [1903]  2  Ch.  236.  And  the  fact  that  the  legal  mort- 
gage was  made  in  pursuance  of  an  order,  and  was  settled  by 
the  judge,  makes  no  difference  ;  ibid. 

Equity  in  determining  priorities  accepts  the  priority  given 
by  law  to  the  possessor  of  the  legal  estate.  Rooper  v.  Harrison, 
2  K.  &  J.  86,  108. 

A  legal  mortgagee,  therefore,  is  entitled  to  foreclose  equi- 
table incumbrancers,  whether  prior  or  posterior  to  the  creation 
of  his  security. 

The  defence  of  purchaser  for  value  without  notice  is  no  bar 
to  such  an  action.  Such  an  action  is  not  a  proceeding  for 
equitable  relief.  It  does  not  seek  to  deprive  the  defendant 
of  any  advantage  which  he  has  purchased.     Golyer  v.  Finch, 
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19  C.  500 ;  5  H.  L.  C.  905 ;  Heath  v.  Grealoch,  18  Eq.  215 ; 

10  Oh.  22,  31. 

It  has  been  held  that  an  assignment  of  the  legal  estate  in  Legal  estate 

.  in  reversion 

a  term  of  ninety-nine  years,  subject  to  an  underlease  for  the  of  term. 

whole  term  less  two  days,  gave  priority  over  a  prior  equitable 

mortgage  of  the  term.     In  re  Russell  Boad  Purchase-Moneys, 

12  Eq.  78 ;  doubted  on  appl.,  p.  86. 


B.  Tabula  in  Naufeagio. 

"  A  man  who  has  iond  fide  paid  money  without  notice  of  Doctrine 
any  other  title,  though  at  the  time  of  the  payment  he  as 
purchaser  gets  nothing  but  an  equitable  title,  may  afterwards 
get  in  a  legal  title  if  he  can,  and  may  hold  it ;  though  during 
the  interval  between  the  payment  and  the  getting  in  the  legal 
title  he  may  have  had  notice  of  some  prior  dealing  incon- 
sistent with  the  good  faith  of  the  dealing  with  himself"  Per 
Selborne,  C,  in  Blachwood  v.  London  Chartered  BanJe  of 
Australia,  L.  E.  5  P.  C.  92,  111. 

The  Yorkshire  Eegistries  Act,  1884  (47  &  48  Vict.  c.  54),  Yorkshire 

.     .  •  1     11      r        Registries 

provides  (sect.  16)  that  no  priority  or  protection  shall,  alter  Act,  I88i, 

the  1st  of  January,  1885,  be  given  to  any  estate  or  interest  ^-  ^^• 

in  lands  within  the  three  ridings,  even   though   the   party 

claiming  the  priority  or  protection  is  a  purchaser  for  value 

without  notice,  by  reason  of  such  estate  or  interest  being 

protected  by  or  tacked  to  any  legal  or  other  estate  or  interest 

in  such  lands,  except  as  against  an  estate  or  interest  existing 

before  the  1st  of  January,  1885. 

The  loan  which  it  is  sought  to  protect  by  the  acquisition  Loan  must 

,  ,  ,  . ,     have  been 

of  the  legal  estate  must  have  been  made  upon  the  security  made  on 

of  the  land.     Thus,   a  judgment   creditor   cannot    tack   his  j'^^^"*^  °^ 
judgment  to  a  legal  mortgage  as  against  intervening  incum- 
brancers.    Brace  v.  Marlborough,  2  P.  W.  491 ;  Lacey  v.  Ingle, 
2  Ph.  413. 

This  doctrine  applies  in  favour  of  all  equitable  owners  or 
incumbrancers  for  value  without  notice  who  get  in  the  legal 
estate  from  a  person  who  commits  no  breach  of  trust  in  parting 
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Third  incum- 
brancer pay- 
ing off  first. 


Legal  estate 
may  be  got  in 
after  notice. 


First  mort- 
gagee, with 
notice  of 
second,  may 
transfer  to 
third. 


with  it  to  them,  e.g.  an  unsatisfied  mortgagee  who  is  paid  oif 
by  the  puisne  mortgagee.     Bailey  v.  Barnes,  [1894]  1  Oh.  25. 

If  there  are  three  incumbrancers,  of  whom  the  first  has  the 
legal  estate,  and  the  third  had  no  notice  of  the  second  when 
he  advanced  his  money,  the  third,  on  paying  off  the  first  acid 
taking  a  conveyance  of  the  legal  estate,  is  entitled  to  tack 
the  third  mortgage  to  the  first  and  exclude  the  intermediate 
incumbrancer.  Marsh  v.  Lee,  2  Vent.  337 ;  Brace  v.  MarJ- 
horough,  2  P.  W.  491;  Matthews  v.  Cartwright,  2  Atk.  347; 
Belchier  v.  Butler,  1  Ed.  523;  6  B.  P.  C.  28;  Phillip  v. 
Phillips,  4  D.  F.  &  J.  208,  216;  Bailey  v.  Barnes,  [1894] 
1  Ch.  25. 

A  third  mortgagee  is  not  prejudiced  by  notice  of  a  second 
mortgage  when  he  acquires  the  legal  estate,  if  he  had  no 
notice  when  he  took  his  third  mortgage.  Belchier  v.  Butler, 
1  Ed.  523,  530;  Taylor  v.  Bussell,  [1891]  1  Ch.  8,  27;  [1892] 
A.  C.  244,  259.  See  Taylor  v.  London  &  County  Banking  Go., 
[1901]  2  Ch.  231. 

Hence,  he  may  get  in  the  legal  estate  pendente  lite.  Marsh 
v.  Lee,  2  Vent.  337 ;  Bobinson  v.  Davison,  1  B.  C.  C.  63 ;  Bates 
V.  Johnson,  Job.  304 ;  Bailey  v.  Barnes,  [1894]  1  Ch.  25. 

But  he  cannot  protect  himself  by  getting  it  in  after  a 
decree  to  settle  priorities.  Worthy  v.  BirJchead,  2  Ves.  S. 
571 ;  3  Atk.  809 ;  Ex  parte  Knott,  11  Ves.  609,  619. 

A  first  mortgagee,  even  though  he  has  notice  of  a  second 
mortgage,  may  transfer  the  legal  estate  to  the  third  mort- 
gagee, and  the  third  mortgagee  will  be  protected  by  the  legal 
estate  against  the  second  mortgage.  Peaooch  v.  Burt,  4  L.  J. 
N.  S.  Ch.  33 ;  Bates  v.  Johnson,  Joh.  304 ;  see  West  London 
Commercial  Banh  v.  Beliance  Building  Society,  29  Ch.  D.  954. 

Where  first  mortgagee  submits  in  his  answer  to  assign  upon 
payment  to  the  second  mortgagee,  and  subsequently  assigns 
to  the  third  mortgagee,  the  third  mortgagee  may  avail  himself 
of  the  legal  estate  thus  acquired.  Belchier  v.  Butler,  1  Ed. 
523 ;  6  B.  P.  C.  28. 

It  has  sometimes  been  laid  down  that,  if  both  a  second  and 
a  third  incumbrancer  are  equally  desirous  to  redeem  the  first 
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mortgagee,  the  first  mortgagee  can  give  the  preference  to 
which  of  the  two  he  chooses.  Booper  v.  Harrison,  2  K.  &  J. 
86,  109 ;  Bates  v.  Johnson,  Joh.  304,  314 ;  Carter  v.  Carter,  3 
K.  &  J.  617,  640. 

These  dicta  cannot  now  be  considered  as  law.  See  West 
London  Commercial  Bank  v.  Beliance  Building  Society,  29  Ch. 
D.  954,  960. 

Where  the  legal  estate  is  got  in  from  a  trustee  or  person  Legal  estate 
standing  in  the  position  of  a  trustee,  the  purchaser  is  not  as  trustee."^"^ 
a  rule  entitled  to  protect  himself  by  it. 

1.  A  purchaser  cannot  protect  himself  against  an  earlier  in- 1.  Where  both 
cumbrancer  by  getting  in  the  legal  estate  when  he  has  notice,  purchaser 

at  the  time  of  getting  it  in,  that  the  person  conveying  is  a  ^^^^  notice 
trustee,  express  or  constructive,  for  the  earlier  incumbrancer,  of  trust. 
and  the  trustee  knows  that  by  conveying  he  commits  a  breach 
of  trust.  Saunders  v.  Behew,  2  Vern.  271 ;  Allen  v.  Knight,  5 
Ha.  272;  affd.  11  Jur.  527;  Carter  v.  Carter,  3  K.  &  J.  617; 
Prosser  v.  Bice,  28  B.  68 ;  Baillie  v.  McKewan,  35  B.  177 ; 
Mumford  v.  Stohwasser,  18  Eq.  556 ;  Harpham  v.  Shackloch,  19 
Oh.  D.  207,  214 ;  Taylor  v.  Bussell,  [1891]  1  Ch.  8,  28 ;  Perham 
V.  Kempoke,  [1907]  1  Ch.  373. 

A  trust,  to  affect  the  conscience  of  the  person  getting  in  Trust  must 
the  legal  estate,  must   be  a  trust   in  favour  of  the  person  against  whom 
against  whom  the  protection  of  the  legal  estate  is  required.  Jg^j^equired. 
Although  the  trustee  for  A.  commits  a  breach  of  trust  to  A. 
in  conveying  the  legal  estate  to  B.,  and  B.  has  notice  of  the 
breach  of  trust,  B.  is  not  thereby  prevented  from  availing 
himself  of  the  legal  estate  against  any  persons  other  than  A. 
Taylor  v.  Russell,  [1891]  1  Ch.  8,  28. 

2.  There  are  numerous  dicta  to  the  effect  that,  where  a  2.  where 
trustee  for   a  prior   incumbrancer,  of  whose  interest  he  has  ^,^t  purchaser 
notice,  conveys  the  legal  estate  in  breach  of  trust  to  a  subse-  ^^^  ^°  notice. 
quent    incumbrancer,   the   subsequent    incumbrancer   cannot 

avail  himself  of  the  legal  estate,  although  he  has  no  notice 
when  he  gets  it  in  of  the  breach  of  trust.  Carter  v.  Carter,  3 
K.  &  J.  617 ;  Bates  v.  Johnson,  Joh.  304 ;  Sharpies  v.  Adams, 
32  B.  213;  Maxfield  v.  Burton,  17  Eq.   15,  19;  Mumford  v. 
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Stohwasser,  18  Eq.  556,  563 ;  see  also  Heath  r.  CrealocJc,  10  Ch. 
22,  33. 

Lord  Eldon  wa?  apparently  of  the  same  opinion  (Ex  parte 
Knott,  11  Ves.  609,  613),  dissenting  from  Lord  Hardwicke, 
who  thought  that  a  breach  of  trust  by  the  trustee,  of  which 
the  purchaser  had  no  notice,  could  not  affect  the  conscience 
of  the  purchaser,  although  the  persons  prejudiced  would  have 
a  remedy  against  the  trustee.  Willougliby  t.  Willoughhj,  1 
T.  E.  763,  771. 

This  doctrine  does  not  apply  to  cases  where  the  legal  estate 

is  conveyed  contemporaneously  with  the  advance  which  gives 

the  beneficial  interest.     Pilcher  v.  Eatvlins,  7  Ch.  259,  268. 

3.  Where  3.  According  to  some  authorities,  a  purchaser  can  avail 

has,  but         himself  of  a  legal  estate  conveyed  in  breach  of  trust  where  the 

trustee  has 
no  notice. 


trustee  conveying  is  ignorant  of  the  breach. 


WilloughbyY.        Thus,  a  puisne  mortgagee  was  held  entitled  to  the  protec- 
Willoughby.    ^Jqj^  Qf  ^  jgg^l  gg^g^^g   gQ^.  i^  £pQjj^  trustees  of  a  term  held 

on  an  express  trust  to  attend  the  inheritance,  although  equi- 
table incumbrancers  would  be  entitled  to  the  benefit  of  the 
trust  according  to  their  priorities.  Willoughhj  v.  Willougliby, 
1  T.  E.  763. 

Although  a  trustee  of  a  satisfied  term  or  a  satisfied  mort- 
gagee would  not  be  liable  if  he  conveyed  the  legal  estate 
in  prejudice  of  equitable  interests  of  which  he  had  no  notice, 
a  person  taking  the  legal  estate  with  notice  of  such  rights 
would  naturally  become  a  trustee  of  it  for  the  person  entitled. 
The  doctrine  of  Willoughhy  v.  Willoughiy  has  been  often 
disapproved.  See  Maundrell  v.  Maundrell,  10  Ves.  246,  261 ; 
Pilcher  v.  Bawlins,  7  Ch.  259,  268 ;  Mumford  v.  Stohwasser, 
18  Eq.  556,  562;  Taylor  v.  Bussell,  [189 J]  1  Ch.  8,  29;  [1892] 
A.  C.  244,  259. 

The  better  opinion,  therefore,  appears  to  be  that  knowledge, 
either  on  the  part  of  the  person  to  whom  the  legal  estate  is 
conveyed  or  of  the  trustee  conveying  it,  that  the  legal  estate 
is  conveyed  in  breach  of  trust  prevents  the  legal  estate  from 
being  made  use  of  against  a  cestui  que  trust. 
Legal  estate  There  is  no  analogy  between  these  cases  and  cases  where 
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the  legal  estate  is  obtained    from  an   unsatisfied  mortgagee,  got  in  from 

■    n    ^  1  iji-  r"i-  ••        Unsatisfied 

An  unsatisfied  mortgagee  does  not  stand  m  a  fiduciary  position  mortgagee. 
to  later  mortgagees. 

Hence,  a  purchaser  is  protected  by  getting  in  the  legal 
estate  from  an  unsatisfied  mortgagee  who,  without  considera- 
tion, releases  part  of  the  land  subject  to  his  mortgage  from 
the  mortgage  debt,  and  conveys  the  legal  estate  in  it  to  the 
purchaser.    Taijlor  v.  Russell,  [1891]  1  Ch.  8 ;  [1892]  A.  0.  244. 

Where  the  legal  estate  is  conveyed  to  trustees  upon  the 
express  condition  of  conveying  it  to  a  purchasei",  the  fact  that 
the  purchaser  gets  it  from  trustees  does  not  deprive  him  of 
the  protection  which  it  would  otherwise  afford.  Taylor  v. 
Russell,  [1891]  1  Ch.  8 ;  [1892]  A.  C.  244. 

Where  a  mortgagor  of  land  by  deposit  of  deeds  executes  Mortgagor 
a  deed  poll  declaring  himself  trustee  of  the  legal  estate  for  himself  trus- 
the  mortgagee,  new  trustees  may  be  appointed  by  the  mort-  ggtajg^""^^ 
gagee  in  lieu  of  the  mortgagor  and  a  vesting  declaration  in  the 
deed  of  appointment  will  by  virtue  of  the  Trustee  Act,  1893 
(56  &  57  Vict.  c.  53),  sect.  12  (1),  vest  the  legal  estate  in 
them  notwithstanding  an  intermediate  conveyance  in  fee  by 
the  mortgagor  to  a  second  mortgagee  who  had  notice  of  the 
first  mortgage ;    London  &   County  BanMng    Oo.   v.   Goddarcl, 
[1897]  1  Ch.  642. 

C.  Possession  of  the  Title-deeds. 

1.  The  possession  of  the  title-deeds  of  an  estate  belongs  at  i.  At  law. 
law  to  the  person  having  the  immediate  freehold  interest  in 
the  estate,  who  is  entitled  to  recover  them  in  trover  or  detinue. 
See  p.  221. 

Equity  gave  no  assistance,  as  against  a  purchaser  for  value  Becovery  of 
without  notice,  to  a  plaintiff  applying  to  the  auxiliary  juris-  foreclosure 
diction  of  the  Court  in  aid  of  a  legal  title.     Hence,  a  legal  action. 
mortgagee  could  not  recover  the  title-deeds  in  equity  from  a 
purchaser  for  value  without  notice.     Wallwyn  v.  Lee,  9  Ves. 
24 ;  Gait  v.  Osbaldeston,  1  Euss.  158 ;  Joyoe  v.  De  Moleyns,  2 
J.  &  Lat.  374 ;  Phillips  v.  Phillips,  4  D.  F.  &  J.  208 ;  Ind, 
Goope  &  Co.  V.  E^nmerson,  12  App.  Ca.  300. 
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Deed  of 
demise  of 
term. 


2.  In  equity. 


An  order  for  foreclosure  was  therefore  not  accompanied  by 
an  order  for  delivery  of  title-deeds.  Head  v.  Egerion,  3  P.  W. 
280;  Kendall  v.  Hulls,  11  Jur.  864;  Barnard  v.  By  water,  17 
W.  E.  71 ;  Heath  v.  Grealoch,  10  Ch.  22. 

In  Hunt  V.  Elmes  (2  D.  F.  &  J.  578)  the  mortgagee  had 
only  a  term,  and  therefore  no  right  at  law  to  the  title-deeds. 

But  the  defence  of  purchaser  for  value  without  notice  was 
not  available  in  cases  where  equity  had  a  concurrent  jurisdic- 
diction  with  law.  Williams  v.  Lamle,  3  B.  C.  C.  264 ;  Collins  v. 
Archer,  1  E.  &  M.  284 ;  Phillips  v.  Phillips,  4  D.  F.  &  J.  208. 

The  result  is,  that  since  the  Judicature  Act  a  legal  mort- 
gagee can  recover  the  title-deeds  in  a  foreclosure  action.  In 
re  Cooper,  20  Ch.  D.  611,  631 ;  Manners  v.  Mew,  29  Ch.  D. 
725 ;  In  re  Ingham,  [1893]  1  Ch.  352  ;  see  Ind,  Coope  &  Co.  v. 
Emmerson,  12  App.  Ca.  300. 

Under  the  law  before  the  Satisfied  Terms  Act  (8  &  9  Vict, 
c.  112),  where  an  outstanding  term  was  held  upon  trust  to 
attend  the  inheritance,  a  puisne  equitable  mortgagee  of  the 
inheritance,  who,  on  the  occasion  of  his  loan,  got  possession 
of  the  deed  of  demise  and  other  deeds  relating  to  the  term, 
was  allowed  to  set  up  the  term  as  against  a  prior  equitable 
mortgagee.  Willoughhy  v.  Willouqliby,  1  T.  E.  763 ;  Stanhope 
V.  Verney,  2  Ed.  81 ;  Maundrell  V.  Maundrell,  10  Ves.  246, 
262 ;  see  Eyre  v.  Burmester,  10  H.  L.  C.  90,  100. 

2.  Where,  either  in  consequence  of  a  fund  being  in  Court 
or  the  legal  estate  outstanding  in  a  trustee,  and  the  beneficial 
interest  being  claimed  by  several  adverse  but  equally  innocent 
purchasers  for  value  without  notice,  the  Court  is  called  upon 
to  declare  the  right  to  the  fund  or  estate  in  question,  the 
Court  will  order  the  title-deeds  to  be  delivered  to  the  claimant 
to  whom  it  adjudges  the  whole  beneficial  interest  in  the 
property.  Newton  v.  Newton,  Q  Eq.  135;  4  Ch.  143;  laylor 
V.  Bussell,  [1891]  1  Ch.  8,  19.  See  also  Stachhouse  v.  Jersey, 
IJ.  &  H.  731 ;  Thorpe  v.  Holdsworth,  7  Eq.  139. 

The  result  appears  to  be,  that  possession  of  the  title-deeds 
of  an  estate  does  not  by  itself  give  any  advantage  to  the 
person  possessing  them. 
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CHAPTER   XLVIII. 

NOTICE    AS   PERFECTING   SECUEITIBS. 

A.    Debts. 

Equitable  assignments  rank  for  priority  according  to   the  Priority  of 
date  at  which  notice  of  them  is  given  to  the  debtor  or  person  assigmnents. 
charged  with  the  duty  of  making  payment. 

Notice  by  the  creditor's  trustee  in  bankruptcy  to  the 
debtor  gives  the  trustee  priority  over  an  assignee  for  value  of 
the  creditor  who  has  not  given  the  debtor  notice  of  his  assign- 
ment ;  In  re  Beall,  [1899]  1  Q.  B.  688 ;  Mercer  v.  Vans  Oollina, 
[1900]  1  Q.  B.  130,  note.  Contrast  the  rule  as  to  trust  funds, 
p.  555,  below. 

Notice  to  the  debtor  of  an  assignment  of  the  partnership 
debt  by  one  partner  gives  priority  over  an  earlier  assignment 
by  the  other  partner  not  completed  by  notice ;  Marohant  v. 
Morton,  Down  &  Co.,  [1901]  2  K.  B.  829. 

Debenture  trustees  owners  of  a  floating  charge  cannot 
before  the  charge  has  become  specific  obtain  priority  over  sub- 
sequent assignees  of  the  company  by  giving  notice  to  the 
debtor ;  In  re  Ind,  Coope  &  Go.  (1911),  W.  N.  137,  see  above, 
p.  520. 

Notice  for  the  purpose  of  priority  should  be  given  to  the  To  whom 

.,.,.,  notice  should 

person  by  whom  payment  oi  the  assigned  debt  is  to  be  made,  be  given. 

whether  that  person  is  himself  liable  or  is  merely  charged 

with  the  duty  of  making  the  payment.     Addison  v.  Gox,  8 

Ch.  76. 

Notice  given  to  a  mere  possible  agent  before  he  is  actual  Notice  to 

agent  has  no  effect.     Thus,  notice  has  no  effect  if  it  is  given 

to  the  agent  before  the  fund,  which  it  will  be  his  duty  to  pay 

A.M.  2   N 
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Contempora- 
neous notices 


When  notice 
deemed  to 
be  given. 


Payment  by 
debtor  with- 
out notice. 


Duties  of 
debtor. 


over  to  the  assignor,  comes  into  his  hands  {a),  or  if  it  is  given 
to  him  after  the  fund  is  in  his  hands,  but  before  it  becomes 
due  to  the  assignor  (h).  (a)  Buller  v.  Plunhett,  1  J.  &  H. 
441 ;  Wehster  v.  Webster,  31  B.  393 ;  Somerset  v.  Cox,  33  B. 
634;  see  Blahe  v.  Hahe  (1892),  W.  N.  143.  (J)  Yates  v.  Cox, 
17  W.  E.  20 ;  Boss  v.  Hofhinson,  18  W.  K.  725 ;  Johnstone  v. 
Cox,  16  Ch.  D.  571 ;  19  Ch.  D.  17 ;  Boxhurghe  v.  Cox,  Ch.  D. 
520. 

But  notice  given  to  the  agent  after  the  fund  becomes  due 
to  the  assignor  is  effectual,  although  the  assignor  has  not  yet 
signed  the  receipt,  without  which  the  fund  is  not  actually 
payable.     Addison  v.  Cox,  8  Ch.  76. 

Where  valid  notices  are  given  contemporaneously,  the 
assignments  take  effect  according  to  their  dates.  Boss  v. 
Eophinson,  18  W.  E.  725;  Calisher  v.  Forhes,  7  Ch.  109; 
Johnstone  v.  Cox,  19  Ch.  D.  17. 

A  notice  for  this  purpose  will  be  deemed  to  have  been  given 
when  in  the  ordinary  course  of  business  it  would  come  before 
the  person  for  whom  it  was  left.     Calisher  v.  Forbes,  7  Ch.  109. 

Payment  by  a  debtor  without  notice  of  an  assignment  to  his 
original  creditor  is  a  good  payment  as  against  the  assignee. 
There  is  no  distinction  for  this  purpose  between  actual  pay- 
ment and  a  bona  fide  settlement  of  accounts  between  debtor 
and  creditor.  Stocks  v.  Bobson,  5  De  Gr.  &  Sm.  760 ;  4  D. 
M.  &  G.  11. 

As  to  the  duties  of  a  debtor  who  receives  notice  of  an 
equitable  assignment,  see  Jones  v.  Farrell,  1  De  G-.  &  Jo.  208. 

Assignment  of  a  debt  by  ^ay  of  mortgage  does  not  of  itself 
entitle  the  debtor  to  interplead.  He  is  only  entitled  where 
there  are  adverse  claims,  e.g.,  where  the  mortgagor  asserts  that 
the  mortgage  has  been  satisfied.  Besborough  v.  Harris,  5  D. 
M.  &  G.  439. 


B.  Policies  of  Life  Assukanoe. 

The  Policies  of  Assurance  Act,  1867  (30  &  31  Vict.  c.  144), 
provides  (sect.  3)  that  no  assignment  of  a  policy  of  life  assur- 
ance shall  confer  on  the  assignee  any  right   to  sue  until  a 
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written  notice  has  been  given  to  the  assurance  company  at 
their  principal  place  of  business,  and  that  the  date  on  which 
the  notice  is  received  shall  regulate  the  priority  of  all  claims 
under  any  assignment,  and  that  a  payment  lond  fide  made  in 
respect  of  any  policy  by  an  assurance  company  before  the  date 
on  which  such  notice  shall  have  been  received  shall  be  as 
valid  against  the  assignee  giving  such  notice  as  if  the  Act 
had  not  been  passed. 

It  was  held  in  Newman  v.  Newman,  28  Ch.  D.  674,  that 
this  Act  only  applies  as  between  the  insurance  company  and 
the  persons  interested  in  the  policy,  and  does  not  regulate  the 
priorities  of  assignees.  But  it  may  be  observed  that  in  that 
case  the  second  mortgagee  had  constructive  notice  of  the  first 
mortgage,  which  in  itself  would  have  postponed  him  even  if 
a  different  view  had  been  taken  of  the  Act.  The  case  of 
Newman  v.  Neivman  was  not  cited  in  In  re  Lake,  [1903]  1 
K.  B.  151,  where  the  first  mortgagee  lost  his  priority  by  not 
giving  notice  until  after  the  second  mortgagee.  And  in  In  re 
Weniger's  Policy,  [1910]  2  Ch.  291,  Parker,  J.,  seems  to  have 
assumed  that  in  the  absence  of  other  circumstances  notice  to 
the  insurance  company  regulates  the  priorities. 

A  solicitor's  lien  on  a  policy  is  not  lost  by  his  omission  to 
give  notice ;  West  of  England  Bank  v.  Batohelor,  51  L.  J.  Ch. 
199 

A  trustee  in  bankruptcy  cannot  obtain  priority  over  an 
equitable  mortgagee  of  a  policy  for  value  merely  by  giving 
notice  to  the  insurance  company  before  the  mortgagee ;  In  re 
Wallis,  [1902]  1  K  B.  719. 

The  second  incumbrancer  cannot  get  priority  by  giving 
notice  to  the  company  before  the  first  incumbrancer,  if  the 
second  incumbrancer  has  constructive  notice  of  the  first  mort- 
gage; Sfencer  v.  Clarke,  9  Ch.  D,  137  ;  In  re  Weniger's  Policy, 
[1910]  2  Ch.  291. 

C.  Trust  Funds  and  Funds  in  Couet. 

An  assignee  of  an  equitable  interest  in  a  fund  in  the  hands  Notice  to 
of  trustees,  without  notice  of  an   existing  prior  assignment,  f^Q^^^^''  ° 
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gains  priority  oyer  the  existing  assignee  by  giving  notice 
before  him  to  the  trustees  of  the  fund.  Dearie  v.  Hall;  Love- 
grove  V.  Cooper,  3  Euss.  1 ;  Foster  v.  Blachstone,  1  My.  &  K. 
297;    S.   C;  Foster  v.  CoeJcerell,  9  Bli.  JST.  S.  332;   3  CI.  & 

F.  456 ;  Meux  v.  Bell,  1  Ha.  73 :  Ward  v.  Duncomle,  [1893] 
A.  C.  369.     This  rule  is  known  as  the  rule  in  Dearie  v.  Rail. 

It  is  immaterial  that  the  later  assignment,  which  thus 
obtains  priority,  is  made  by  the  legal  personal  representative 
of  the  cestui  que  trust.     In  re  Freshfield'a  Trust,  11  Ch.  D.  198. 

It  is  immaterial  that  the  assignee  who  gives  the  first  notice 

has  in  fact  made  no  inquiry  of  the  trustees.     Inquiry  by  him 

would  ex  hypothesi  have  been  useless.     Meux  v.  Bell,  1  Ha.  73, 

96  ;   Ward  v.  Duncomhe,  [1893]  A.  C.  369,  380. 

Stop-order  Where  a  fund  is  in  Court,  a  stop-order  is  equivalent  to 

on  fund  in  . 

Court.  notice,  and  notice  to  the  trustees  oi  the  fund  has  no  efi'ect. 

Greening  v.  Beclcford,  5  Sim.  195 ;    Warburton  v.  Hill,  Kay, 

470 ;  Elder  v.  Maclean,  3  Jur.  N.  S.  283 ;  Pinnoch  v.  Bailey, 

23  Ch.  D.  497 ;  Montefiore  v.  Guedalla,  [1903]  2  Ch.  26. 

A  stop-order,  although  in  point  of  form  affecting  the  whole 
fund,  will  be  confined  in  its  operation  to  the  amount  on  which 
the  order  is  founded.  Macleod  v.  Buchanan,  33  B.  234;  4  D. 
J.  &  S.  265. 

As  to  the  form  which  a  stop-order  should  take  when  it  is 

intended  to  affect  income,  see  Mack  v.  Postle,  [1894]  2  Ch.  449. 

PundinCourt        j^  stop-order  will  not  be  made  on  a  fund  in  Court  belone-ina: 

belonging  to  ^  .  . 

lunatic.  to  a  lunatic  in  favour  of  an  assignee  of  one  of  the  next  of  kin. 

In  re  Wilkinson,  10  Ch.  73,  overruling  In  re  Moore,  1  Mac.  & 

G.  103 ;  In  re  Pigott,  3  Mac.  &  G.  268. 

Fund  partly  Where  part  of  a  fund  is  in  Court  and  part  in  the  hands 

partly  in        of  trustees,  notice  to  the  trustees  is  ineffectual  as  regards  the 
k^tees  P^''*  '™-  Court.     Mutual  Life  Assurance  Society  v.  Langley,  26 

Ch.  D.  686 ;  32  Ch.  D.  460. 
No  trustee.  Where  there  is  no  trustee  to  whom  notice  can  be  given, 

a  distringas  should  be  obtained  for  the  purpose  of  getting 

priority.     Etty  v.  Bridges,  2  Y.  &  C.  Ch.  486. 

Notice  given  to  the  person  who  acquires  the  legal  dominion 

of  a  fund  will  give   priority,  although  when  the  fund  first 
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cQmes  into  existence  there  is  no  one  to  whom  effectual  notice 
can  be  given  ;  In  re  Dallas,  [1904]  2  Gh.  385. 

Notice  to  an  executor  who  renounces  without  acting  is 
ineffectual ;  semble,  Hid. 

Notice  given  to  an  administrator  before  he  obtains  admin- 
istration is  ineffectual ;  In  re  Kinahan's  Trusts,  [1907]  1  I.  R. 
321. 

The  trustees  to  whom  notice  of  an  assignment  should  be  To  what  trus- 
given  are  the  trustees  whose  duty  it  will  be  to  pay  over  the  notice  be 
fund  to  the  assignor,  and  not  the  trustees  who  have  dominion  gi'^^^- 
over  the  fund.     Holt  v.  Bewell,  4  Ha.  446 ;   Commissioners  of 
Puhlio  Works  v.  Harhij,  23  B.  508 ;  Stephens  v.  Green,  [1895]  2 
Oh.  148,  overruling  In  re  Booth's  Settlement  Trusts,  1  W.  E. 
444;  21  L.  T.  0.  S.  239,  and  explaining  Bridge  v.   Beadon,  3 
Eq.  664. 

Thus,  if  there  is  a  fund  in  Court,  a  share  in  which  has  been  Eflect  of  sub- 

,,1    1         ,.  J}  •  ^  xi       •    j_         ^     i?  settlement, 

settled,  notice  of  an  incumbrance  on  the  interest  ot  a  person 

claiming  under  the  settlement  should  be  given  to  the  trustees 

of   the    settlement,   and    a   stop-order   will   have   no   effect. 

Stephens  v.  Green,  supra. 

The  rule  in  Dearie  v.  Hall  is  confined  to  assignments  of  To  what 
choses  in  action,  or  of  such  interests  in  real  estate  as  can  only  f^  Bearle  v. 
reach  the  hands  of  the  beneficiary  or  assignor  in  the  shape  of  "^""  appkes. 
money.     Jones  \.  Jones,  8  Sim.   633;   Wilmot  r.  Pike,  5  Ha. 
14;   Boehard  v.  Fulton,    1    J.   &   Lat.   413,  439;    Booper  v. 
Harrison,  2  K.  &  J.  86 ;  Lee  v.  Hoivlett^  2  K.  &  J.  531 ;  Con- 
solidated Investment  Go.  v.  Biley,  1  G-iff.  871 ;  Be  Hughes'  Trusts, 
2  H.  &  M.  89 ;  Phipps  v.  Lovegrove,  16  Eq.  80,  91 ;  Daniel  v. 
Freeman,  I.  E.  11  Eq.  233,  638 ;  In  re  Boche's  Estate,  25  L.  E. 
Ir.  58,  284;  In  re  Wyatt,  [1892]  1  Oh.  188. 

It  extends  to  real  estate  given  on  trust  for  sale  or  to 
portions  raisable  out  of  real  estate  by  sale  or  mortgage  at  a 
time  which  has  not  arrived  when  the  assignment  takes  place. 
Lee  V.  Howlett,  2  K.  &  J.  531 ;  Consolidated  Investment  Co.  v. 
Baey,  1  Giff  371 ;  Be  Hughes'  Trusts,  2  H.  &  M.  89 ;  Lloyd's 
Bank  v.  Pearson,  [1901]  1  Oh.  865. 

As  to  the  decision  in  Foster  v.  Cockerell  (3  01.  &  F.  456), 
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which  has  been  variously  explained,  see  per  Lord  Slacnaghten 
in  Wca-d  v.  Buncombe,  [1893]  A.  C.  369,  390. 

The  rule  does  not  apply  to  mortgage  debts  where  the 
security  is  land.  In  such  cases  the  mortgagee  and  his  cestui 
que  trust  are  treated  as  having  an  interest  in  land ;  Jones  v. 
Gibbons,  9  Ves.  407,  410.  Leaseholds  are  land  for  this 
purpose ;  Wiltshire  v.  Babbits,  14  Sim.  76  (the  case  of  annuity 
charged  by  will  on  leaseholds) ;  Union  Bank  of  London  v. 
Kent,  89  Ch.  D.  238 ;  Taylor  v.  London  &  County  Banking  Co., 
[1901]  2  Ch.  231. 

And  the  rule  does  not  apply  to  equitable  mortgages  of 
land ;  In  re  Bichards,  45  Ch.  D.  589 ;  Hopkins  v.  Eemsworth, 
[1898]  2  Ch.  347. 

A  trustee  invested  trust  money  on  mortgage  of  real  estate 
in  his  own  name,  and  subsequently  deposited  the  title-deeds 
of  the  real  estate  to  secure  a  private  debt,  it  was  held  that  the 
depositee  did  not,  by  giving  prior  notice  to  the  mortgagor, 
gain  priority  over  the  cestui  que  trust.  Li  re  Bichards,  45 
Ch.  D.  589. 

The  rule  does  not  apply  to  a  money  fund  which,  by  virtue 
of  a  private  Act  of  Parliament,  is  for  the  purpose  of  devolution 
between  the  persons  interested  therein  to  be  deemed  in  equity 
of  the  nature  of  real  estate.  Be  Careiv's  Estate,  16  W.  E. 
1077. 
Shares  in  The  rule  in  Dearie  v.  Hall  does  not  apply  to  shares  iu 

companies,  companies  governed  either  by  the  Companies  Clauses  Con- 
solidation Act,  1845,  or  by  the  Companies  (Consolidation) 
Act,  1908.  Soeiete  Generale  de  Paris  v.  Walker,  14  Q.  B.  D. 
424 ;  11  App.  Ca.  20. 

The  decision  ia  Bradford  Banking  Co.  v.  Briggs  (12  App. 
Ca.  29)  is  not  inconsistent  with  the  decision  of  the  Court  of 
Appeal  in  the  above  case.     See  12  App.  Ca.  p.  38. 

The  rule  in  Dearie  v.  Hall  may  perhaps  apply  to  shares  in 
companies  which  are  not  exonerated  from  the  duty  of  recog- 
nizing beneficial  interests  in  their  shares.  Per  Lindley,  L.J., 
in  Soeiete  Generale  de  Paris  v.  Tramways  Union  Co.,  14  Q.  B. 
D.  424,  457. 
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The  question  whether  a  trustee  has  notice  of  an  incum-  What 
brance  upon  tlie  trust  fund  is  a  question  of  fact.  notice. 

"  An  assignee  who  alleges  that  a  trustee  has  notice  of  his 
assignment  must  prove  that  the  mind  of  the  trustee  has  in 
some  way  been  brought  to  an  intelligent  apprehension  of  the 
nature  of  the  incumbrance  which  had  come  upon  the  property, 
so  that  a  reasonable  man  or  an  ordinary  man  of  business  would 
act  upon  the  information,  and  would  regulate  his  conduct  by 
it  in  the  execution  of  the  trust."  Per  Lord  Cairns,  in  Lloijd 
V.  Banhs,  3  Ch.  488,  490. 

In  the  following  cases  it  has  been  held  that  the  trustees  Trustees  fixed 
had  notice :  Meux  v.  Bell,  1  Ha.  73,  87 ;  Lloyd  v.  Banks,  8  Ch. 
488 ;  In  re  Wyatt,  [1892]  1  Ch.  188,  196. 

Notice  is  sufficient,  although  the  date  of  the  mortgage  is 
wrongly  given  in  the  notice.  Whittingstall  v.  King,  46  L.  T. 
520. 

In  the  following  cases  it  has  been  held  that  they  had  no  Trustees  not 
notice :    Be  Barr's  Trusts,  4  K.  &    J.   219 ;    Saffron   Walden  notice. 
Building  Society  v.  Bayner,  14  Ch.  D.  406 ;  In  re  Cousins,  81 
Oh.  D.  671,  675. 

Notice  to  trustees  of  a  charge  contained  in  a  deed  is  not 
notice  of  another  charge  contained  in  the  same  deed.  Be 
Bright's  Trusts,  21  B.  430. 

Notice  sufficient  to  take  a  chose  in  action  out  of  the  order 
and  disposition  of  a  bankrupt  is  not  necessarily  sufficient  to 
give  priority  as  between  successive  incumbrancers  or  to  fix 
trustees  of  a  fund  with  liability  to  the  assignee.  Saffron 
Walden  Building  Society  v.  Bayner,  14  Ch.  D.  406  ;  Mutual 
Life  Assurance  Society  v.  Langley,  32  Ch.  D.  460,  470. 

Notice  given  to  the  solicitor  of  trustees  is  not  effectual.  Notice  to 

...         solicitor  of 

unless  he  is  authorized  by  them,  expressly  or  by  implication,  trustees. 
to  receive  notices.     Biokards  v.  Gledstanes,  31  L.  J.  Ch.  142 ; 
Saffron  Walden  Building    Society  v.  Bayner,  14  Ch.  D.    406  ; 
Arden  v.  Arden,  29  Ch.  D.  702,  709. 

Where  there  are  several  trustees,  notice  to  one  is,  during  Notice  to 
his  continuance  in  ofSce,  as  effectual  for  the  purpose  of  priority  trustees. 
as  if  it  had  been  given  to  all.     Smith  v.  Smith,  2  Cr.  &  M. 

Digitized  by  Microsoft® 


552 


NOTICE   AS   PEEFECTINa   SECURITIES. 


Notice  to 
sole  trustee 
assignor. 


Duration  of 
effect  of 
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231 ;  Meux  v.  Bell,  1  Ha.  73,  96  ;  Willes  v.  GreenhillAB.  F.  & 
J.  147. 

It  is  immaterial  that  the  trustee  acquires  notice  by  being 
himself  the  assignee  (a),  or  that  the  trustee  to  whom  notice 
is  given  is  husband  of  the  assignor  (b),  but,  where  a  trustee 
is  himself  the  assignor,  and  assigns  to  a  stranger,  notice  to 
be  effectual  must  be  given  to  one  of  his  co-trustees  (c). 
(a)  Willes  V.  Greenhill,  (No.  1)  29  B.  376  ;  (b)  Willes  v.  Green- 
Mil,  (No.  2)  29  B.  387 ;  4  D.  F.  &  J.  147 ;  (c)  Browne  v. 
Savage,  4  Drew  635;  Lloyd's  Banh  v.  Pearson,  [1901]  1  Ch. 
865. 

Notice  to  a  sole  trustee  who  is  himself  the  assignor  is 
not  an  effectual  notice  so  as  to  alter  priorities ;  In  re  Dallas, 
[1904]  2  Ch.  385,  and  compare  cases  (c)  in  preceding 
paragraph. 

Where  notice  is  given  to  all  the  trustees  in  existence 
at  the  date  of  the  assignment,  the  assignee  will  not  lose 
his  priority  by  not  giving  a  fresh  notice  on  subsequent 
change  of  trustees ;  In  re  Wasdale,  [1899]  1  Ch.  163. 

Where  A.  gives  notice  of  an  incumbrance  to  X.,  who  is 
trustee  of  a  fund  together  with  Y.,  and  B.  subsequently  gives 
notice  of  an  incumbrance  to  X.  and  Y.  or  to  Y.,  X.  still  being 
a  trustee,  A.  does  not  lose  his  priority  over  B.  by  reason  of 
X.'s  death,  although  Y.  has  no  notice  of  A.'s  incumbrance. 
In  re  Wyatt,  [1892]  1  Ch.  188 ;  S.  C. ;  Ward  v.  Buncombe, 
[1893]  A.  C.  369. 

The  point  is,  that  B.  when  he  gave  notice  might,  by  making 
inquiries  of  both  X.  and  Y.,  have  ascertained  the  existence  of 
A.'s  incumbrance.  He  is,  therefore,  postponed  to  it.  And  no 
change  of  circumstances  can  improve  his  position.  See  Meums 
V.  Bell,  1  Ha.  73,  96 ;  In  re  Wyatt,  [1892]  1  Ch.  188,  206 ; 
S.  C. ;    Ward  v.  Buncombe,  [1893]  A.  C.  369,  382. 

But  where  A.  gives  notice  of  an  incumbrance  to  X.,  who  is 
trustee  of  a  fund  together  with  Y.,  and,  after  X.  has  ceased 
to  be  trustee,  B.  gives  notice  of  an  incumbrance  to  Y.,  who 
has  no  notice  of  A.'s  incumbrance,  B.  has  priority  over  A. 
The  reason  is  that  B.  could  not,  by  making  inquiries  when 
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he  gave  his  notice,  have  ascertained  the  existence  of  A.'s 
incumbrance.  Tiinson  v.  Bamsbotfom,  2  Kee.  35 ;  Nolan  v. 
O'Brien,  7  L.  R.  Ir.  180;  In  re  FMUips  Trusts,  [1903]  1 
Ch.  183. 

The  authority  of  Timson  v.  Bamshottom,  which  was  a  case 
in  which  notice  was  given  to  one  of  several  executors, 
was  doubted  by  Lord  Macnaghten  in  Ward  v.  Duncombe, 
[1893]  A.  C.  369,  394.  His  lordship  seems  to  have  been 
of  opinion  that  notice  once  given  would  be  valid  for  all  time, 
and  would  not  become  inoperative  by  reason  of  a  change 
of  trustees. 

But  the  rule  supposed  to  be  laid  down  in  Timson  v.  Bams- 
hottom was  accepted  by  the  Court  of  Appeal  and  by  Lord 
Herschell.  In  re  Wyatt,  [1892]  1  Oh.  188 ;  S.  C. ;  Ward  v. 
Duncomie,  [1893]  A.  C.  369. 

ISTotice  given  to  the  trustees  of  a  fund  does  not  lose  its  force  Fund  paid 
because  the  fund  is  afterwards  paid  into  Court.     An  assignee  aftgj.  notice, 
who  has   given   such   notice   has   priority   over   an   assignee 
who  subsequently  obtains  a  stop-order.     Livesey  v.  Harding, 
23  B.  141. 

In  Swayne  v.  Swayne  (11  B.  463)  a  trustee  who  had  a  charge 
on  a  fund,  and  who  paid  it  into  Court  without  obtaining  a 
stop-order,  was  postponed  to  an  assignee  on  the  fund,  under  an 
assignment  made  before  the  fund  was  paid  into  Court,  who  did 
obtain  a  stop-order.  This  case  can  only  be  supported  on  the 
ground  of  estoppel. 

A  stop-order  on  an  undivided  fund  does  not  lose  its  force  Fund  carried 

1  1  1       ^       T  •  -    1  ,      to  separate 

because  the  mortgagor  s  share  m  the  fund  is  carried  over  to  the  account  after 
account  of  him  and  his  incumbrancers.     Lister  v.  Tidd,  4  Eq.  ^  °^'°^ 
462. 

Where  a  fund  in  Court  is  carried  over  to  a  separate  account,  Stop-order  on 

fund  carried 

an  incumbrancer  who  has  obtained  a  stop-order  on  the  interest  to  separate 
of  a  person  named  in  the  account,  has  priority  over  all  equities 
available  against  such  person  by  any  one  in  whose  presence 
the  order  carrying  over  the  fund  was  made.     In  re  Eyton,  45 
Ch.  D.  458.     Edgar  v.  Plomley,  [1900]  A.  C.  431. 

But   a   mortgagee  who   advanced   his   money  before   the 
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fund  is  carried  over  to  a  separate  account  does  not  by  the 
carrying  over  acquire  a  better  title  than  he  had  before. 
Gloutte  V.  Storey,  [1911]  1  Oh.  18. 

Notice  only  gives  priority  in  regard  to  the  particular  fund 
as  to  which  notice  is  given.  Mutual  Life  Assurance  Society  v. 
Langley,  S'l  Ch.  D.  460,  474. 

An  execution  creditor  takes  subject  to  all  equities.  He 
cannot,  therefore,  by  giving  notice  gain  priority  over  an 
incumbrancer  who  has  not  given  notice.  Beavan  v.  Oxford, 
6  D.  M.  &  G.  mi;  524,  532;  Breardiffv.  Borrington,  4  De  G. 
&  Sm.  122;  Seoit  v.  Hastings,  4  K.  &  J.  633  ;  Arclen  v.  Arden, 
29  Ch.  D.  702,  709.  Watts  v.  Porter  (3  E.  &  B.  743)  must  be 
considered  as  overruled. 

On  the  same  principle,  a  trustee  in  bankruptcy  cannot  by 
giving  notice  gain  priority  over  an  incumbrancer  before  the 
bankruptcy  who  has  not  given  notice  ;  In  re  Wallis,  [1902]  1 
K.  B.  719.     Contrast  the  rule  as  to  debts,  p.  545,  above. 

Under  the  former  law  of  reputed  ownership,  under  which 
the  assignee  of  a  trust  fund  had  to  give  notice  to  the  trustees 
in  order  to  take  the  fund  out  of  the  order  and  disposition  of 
his  assignor,  it  was  held  that  notice  given  after  the  bankruptcy 
gave  the  assignee  priority  over  a  trustee  in  bankruptcy  who 
had  not  given  notice.  Stuart  v.  Gocherell,  8  Eq.  607 ;  In  re 
Russell's  Policy  Trusts,  15  Eq.  26. 

The  Bankruptcy  Act,  1883,  provides — 

Sect.  50,  (5).  Where  any  part  of  the  property  of  the  bank- 
rupt consists  of  things  in  action,  such  things  shall  be  deemed 
to  have  been  duly  assigned  to  the  trustee. 

This  section  does  not  relieve  a  trustee  in  bankruptcy  from 
the  necessity  of  giving  notice  to  the  trustees  of  a  fund  belong- 
ing to  the  bankrupt  in  order  to  perfect  his  title  to  it.  An 
assignee  from  the  bankrupt  after  the  bankruptcy,  who  gives 
notice  to  the  trustees  before  the  trustee  in  bankruptcy,  has 
priority  over  him.  In  re  Stone's  Will  (1893),  W.  N.  50 ;  9  T. 
L.  R.  346. 

The  law  was  the  same  under  the  earlier  Bankruptcy  Acts, 
except  the  Act  of  1849.     In  re  Atldnson,  2  D.  M.  &  G.  140 ; 
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Be  Bavrs  Trusts,  4  K.  &  J.  'lid ;  In  re  Broivns  Trusts,  5  Eq. 
88;  Palmer  v.  Locke,  18  Ch.  D.  381. 

It  has  been  held,  under  the  Act  of  1849,  that  an  assignee 
in  bankruptcy  who  did  not  give  notice  had  priority  over  an 
assignee  from  the  bankrupt  who  had  given  notice.  Be  Goombe's 
Trusts,  1  Giff.  91 ;  In  re  Bright' s  Settlements,  13  Ch.  D.  413. 

Priority  cannot  be  gained  by  a  subsequent  incumbrancer  Constructive 

through  giving  notice  to  the  trustee  of  the  fund  charged  if  he  prior  charge. 

knows  or  has  constructive  notice  of  the  prior  incumbrance. 

Be  Weniger's  policy,  [1910]  2  Ch.  291. 

As  to  the  duties  and  liabilities  of  trustees  with  regard  to  Duties  of 
1  trustees  with 

incumbrances—  respect  to 

Trustees  are  not  bound  to  make  inquiries  of  retiring  trustees  iio*i°es. 
as  to  the  existence  of  incumbrances  on  the  trust  fund,  and  if 
they  distribute  it  without  regard  to  an  incumbrance  of  which 
they  have  no  notice,  they  incur  no  liability  to  the  incum- 
brancer. Phipps  v.  Lovegrove,  16  Eq.  80  ;  Hallows  v.  Lloyd, 
39  Ch.  D.  686  ;  Ward  v.  Buncombe,  [1893]  A.  C.  369,  392. 

As  to  the  liability  of  a  company  for  registering  shares  in 
the  name  of  a  transferee  after  receiving  notice  of  a  charge  by 
the  transferor  in  favour  of  a  third  party,  see  Bainford  v. 
James  Keith,  Lim.,  [1905]  2  Ch.  147. 

Trustees  are  under  no  legal  obligation  to  answer  inquiries 
put  to  them  by  an  intending  lender  to  a  beneficiary  as  to 
existing  incumbrances.  Low  v.  Bouverie,  [1891]  3  Ch.  82, 
overruling  Browne  v.  Savage,  4  Drew.  635. 

A  trustee,  therefore,  who  gives  false  information  which  he 
believes  to  be  true  cannot  be  made  liable  in  damages,  although 
he  may  be  liable  on  the  principle  of  estoppel.  Loiv  v.  Bouverie, 
[1891]  3  Ch.  82. 

But  where  the  trustees'  statement  as  to  existing  incum- 
brances has  been  obtained  by  the  fraud  of  the  subsequent 
incumbrancer,  they  will  not  be  estopped  from  setting  up  a 
prior  charge  ;  Porter  v.  Moore,  [1904]  2  Ch.  367. 

A  trustee  who  receives  notice  of  an  incumbrance  is  not 
bound  to  inform  the  incumbrancer  of  an  existing  charge  in 
his  own  favour,  and  does  not  lose  priority  by  omitting  to  do 
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so.     In  re  JJewcr,  4  Oh.  D.  101  (aff.  on  other  grounds  Ex  parte 

Garrard,  5  Ch.  D.  61 ). 
Mortgagee  of         An  assignee  by  way  of  mortgage  of  a  reversionary  interest 
entitled  to      in  a,  fund  in  the  hands  of  trustees  who  have  notice  of  subse- 
^YTT*  °d     "l^®"^*  assignments  is  not  entitled,  when  the  reversion  falls  in, 

to  payment  of  the  whole  fund,  but  only  of  his  principal  interest 

and  costs.     In  re  Bell,  [1896]  1    Ch.   1 ;  EoeJceij  v.   Western, 

[1898]  1  Ch.  350. 
Conflict  of  The  priority  of  assignees  of  English  trust  funds  settled  by 

^^^'  the  will  of  an  English  testator  is  governed  by  English  law 

and  not  by  the  law  of  the  place  where  the  assignment  was 

executed.     Kelly  v.  Sehvi/n,  [1905]  2  Ch.  117. 
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CHAPTER  XLIX. 

NOTICE    AS    AFFECTING   THE    CONSCIENCE. 

The  point   at  which  it  is   material  to  ascertain  whether  an  Material  time 
incumbrancer  has  notice  of  a  prior  incumbrance  is  the  time  Joan™^  ° 
when  the  later  incumbrancer  advances  his  money. 

An  incumbrancer  who,  when  he  advances  his  money,  has 
notice  of  an  existing  incumbrance,  cannot  gain  priority  over 
that  incumbrance  by  subsequently  perfecting  his  security. 

On  the  other  hand,  an  incumbrancer  who,  when  he  advances 
his  money,  has  no  notice  of  an  earlier  incumbrance,  is  not 
precluded,  if  he  subsequently  acquires  notice  of  an  earlier 
incumbrance,  from  perfecting  his  security,  and  using  the 
advantage  which  he  gains  by  so  perfecting  it. 

1.  A  mortgagee  of  land  cannot  avail  himself  of  the  legal  Notice  afleot- 
estate  if,  at  the  time  when  he  advanced  his  money,  he  had  mortgagee  of 
notice  of  a  prior  equitable  interest  in  the  land.     Willougliby  v.  ^^'^^' 
WUloughhy,  1  T.  E.  763 ;  Drew  v.  Lockett,  32  B.  499,  506 ; 

Taylor  v.  London  &  County  Bank,  [1901]  2  Oh.  231. 

Similarly  a  purchaser  who  has  notice  of  an  equitable  mort- 
gage is  not  protected  by  getting  the  legal  estate  and  the  title 
deeds ;  Jared  v.  Clements,  [1903]  1  Ch.  428. 

2.  A  mortgagee  of  land  cannot  avail  himself  of  registration  registered 
if,  at  the  time  when  he  advanced  his  money,  he  had  notice  of  ^°^  ^^°^  ' 
a  prior  unregistered  interest.     Lord  Forbes  v.  Leniston,  2  B.  P. 

C.  425 ;  Le  Neve  v.  Le  Neve,  1  Ves.  S.  64 ;  3  Atk.  646  ;  Ambl. 
436 ;  Bushell  v.  Bushell,  1  Sch.  &  L.  90 ;  Tunstall  v.  Trappes, 
3  Sim.  301 ;  Greaves  v.  Tofield,  14  Ch.  D.  563 ;  see  Davis  v. 
Strathmore,  16  Ves.  419. 

This  rule  does  not  apply  to  registration  in  Yorkshire,  as  to 
which,  see  pp.  507,  508. 
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registered 
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debt  or  trust 
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shares  trans- 
ferable at  law. 


Notice  after 
loan  is 
immaterial. 


Purchaser 
with,  from 
purchaser 
without 
notice. 


Notice  afiect- 
ing  trustee. 


A  registered  transferee  (whether  legal  or  equitable)  without 
notice  from  a  transferor  with  notice  is  protected  by  registra- 
tion against  prior  unregistered  incumbrances.  Chadwich  v. 
Turner,  1  Ch.  310,  319;  explaining  Ford  v.  White,  16  B.  120. 

3.  A  mortgagee  of  a  debt  or  fund  in  the  hands  of  trustees 
or  in  Court  cannot  gain  priority  by  giving  notice  to  the  debtor 
or  trustees  or  by  getting  a  stop-order,  if  he  had  notice  of  a 
prior  interest  in  the  fund  when  he  advanced  his  money. 
WarhurtoH  v.  Hill,  Kay,  470  ;  In  re  Hamilton  s  Windsor  Iron- 
works, 12  Ch.  D.  707,  711 ;  In  re  A.  D.  Holmes,  29  Ch.  D. 
786  ;    Ward  v.  Roijal  Excltange  Ship-pintj  Co.,  58  L.  T.  174. 

4.  An  equitable  mortgagee  of  shares  transferable  at  law 
cannot  gain  priority  by  getting  a  legal  transfer  if  he  had 
notice,  when  he  advanced  his  money,  of  a  prior  equitable 
interest. 

In  all  these  cases,  notice  received  after  the  advance  has 
been  made  is  immaterial,  and  does  not  prevent  the  person 
who  has  it  from  acquiring  and  availing  himself  of  any  legal 
advantage  against  the  interest  of  which  he  has  notice.  Essex 
V.  BaurjJi,  1  Y.  &  C.  C.  620 ;  Elsey  v.  Lutyens,  8  Ha.  159  (land 
in  Middlesex) ;  Taylor  v.  Russell,  [1892]  A.  C.  244,  259  (land) ; 
Mutual  Life  Assurance  Society  v.  Langley,  32  Ch.  D.  460 
(fund  in  Court)  ;  Dodds  v.  Hills,  2  H.  &  M.  424  (shares) ;  see 
Ortigosa  v.  Brotvn,  47  L.  J.  Ch.  168. 

A  hond  fide  purchaser  for  value  without  notice  can  give 
a  good  title  to  a  purchaser  from  him  with  notice.  Golehorn 
V.  Alcoch,  2  Sim.  552,  559  ;  Freer  v.  Hesse,  4  D.  M.  &  G-.  495, 
503  ;  Barrow's  Case,  14  Ch.  D.  432,  445  ;  Kettlewell  v.  Watson, 
21  Ch.  D.  685,  707  ;  Nottingham  Patent  Brick  Co.  v.  Butler, 
16  Q.  B.  D.  778 ;  In  re  Stewart's  Estate,  31  L.  E.  Ir.  405. 

But  a  purchaser  with  notice  who  sells  the  property  to  a 
purchaser  without  notice  does  not,  by  buying  it  back  from 
him,  acquire  a  good  title.     Barrow's  Case,  14  Ch.  D.  432,  445. 

Notice  which  affects  a  trustee  binds  his  infant  cestuis  que 
trust.  Toulmin  v.  Steere,  3  Mer.  210,  222 ;  Wise  v.  Wise,  2  J. 
&  Lat.  403 ;  Lloyd's  Banking  Co.  \.  Jones,  29  Ch.  D.  221 ; 
Walker  v.  Linom,  [1907]  2  Ch.  104. 
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Notice  whioli  affects  a  tenant  for  life  does  not  bind  those  in  Notice  afleet- 
remainder.     In  re  MeNamaras  Estate,  13  L.  R.  Ir.  158.  for  life.^"^ 

The   Conveyancing   Act,    1882    (45   &    46    Vict.    c.    39),  Conveyanc- 

..  '    ing  Act,  1882, 

provides —  s.  3. 

Sect.  3,  (1).  A  purchaser  shall  not  be  prejudicially  affected 

by  notice  of  any  instrument,  fact,  or  thing,  unless — 

(i.)  It  is  within  his  own  knowledge,  or  would  have  come 
to  his  knowledge,  if  such  inquiries  and  inspections  had 
been  made  as  ought  reasonably  to  have  been  made 
by  him ;  or 
(ii.)  In  the  same  transaction  with  respect  to  which  a 
question  of  notice  to  the  purchaser  arises,  it  has  come 
to  the  knowledge  of  his  counsel,  as  such,  or  of  his 
solicitor  or  other  agent,  as  such,  or  would  have  come 
to  the  knowledge  of  his  solicitor,  or  other  agent,  as 
such,  if  such  inquiries  and  inspections  had  been  made 
as  ought  reasonably  to  have  been  made  by  the  solicitor 
or  other  agent. 

(2)  This  section  shall  not  exempt  a  purchaser  from  any 
liability  under,  or  any  obligation  to  perform  or  observe,  any 
covenant,  condition,  provision,  or  restriction  contained  in  any 
instrument  under  which  his  title  is  derived,  mediately  or 
immediately ;  and  such  liability  or  obligation  may  be  en- 
forced in  the  same  manner  and  to  the  same  extent  as  if  this 
section  had  not  been  enacted. 

(3)  A  purchaser  shall  not,  by  reason  of  anything  in  this 
section,  be  affected  by  notice  in  any  case  where  he  would 
not  have  been  so  affected  if  this  section  had  not  been  enacted. 

(4)  This  section  applies  to  purchases  made  either  before  or 
after  the  commencement  of  this  Act. 

Purchaser  in  the  Act  includes  a  mortgagee  or  an  intending 
mortgagee  [sect.  1,  (4),  (ii.)]. 


OONSTEUCTIVE    NOTICE. 

A  purchaser  or  mortgagee  who  neglects  to  make  the  in- 
quiries into  title  which  a  purchaser  or  mortgagee  of  ordinary 

Digitized  by  Microsoft® 


560  NOTICE   AS   AFFECTING   THE   CONSCIENCE. 

care  would  make,  having  regard  to  the  nature  of  the  property, 
is  affected  with  notice  of  whatever  he  would  have  ascertained 
if  he  had  made  such  inquiries.  Ware  v.  Lord  Egmont,  4  D. 
M.  &  G.  460 ;  Parker  v.  Wlnjte,  1  H.  &  M.  167 ;  Wilson  v. 
Hart,  1  Ch.  463 ;  Hooper  v.  Gumm,  2  Ch.  282 ;  Gainsborough 
V.  Watcomhe  Terra  Gotta  Go.,  54  L.  J.  Ch.  991 ;  Bailey  v. 
Barnes,  [1894]  1  Ch.  25 ;  Hunt  v.  Luck,  [1902]  1  Ch.  428. 

Land  improvement  charges  created  by  orders  of  the  Board 
of  Agriculture  under  the  peculiar  enactments  authorizing 
them  may  take  priority  over  existing  mortgages,  of  which  the 
company  advancing  the  money  have  no  actual  notice,  the 
company  not  being  bound  to  investigate  the  title  to  the  land ; 
General  Land  Drainage  Go.  v.  United  Gounties  Bank,  103  L.  T. 
418 ;  (1910),  W.  N.  187. 

A  purchaser  or  mortgagee  who  has  made  no  inquiries  cannot 

relieve  himself  by  showing  that  the  person  of  whom  they  ought 

to  have  been  made  would  probably  have  given  false  answers. 

Jones  V.  Williams,  24  B.  47,  62. 

Purchaser  A  purchaser  or  mortgagee  is  not  bound  tc  go  behind  the 

go  behind       documents  forming  part   of  the  chain  of  title,  or  to  inquire 

documents,     -(yjiether  the  statements  which  they  contain  are  true,  if  there 

is  nothing  to  suggest  that  they  are  not  true.     Gainsborough 

V.  Watcomhe  Terra  Gotta  Go.,  54  L.  J.  Ch.  991,  distinguishing 

Robinson  v.  Briggs,  1  Sm.  &  G.  188,  where  it  appeared  on  the 

face  of  the  documents  that  the  estate  had  been  sold  to  a  person 

who  was  at  the  time  solicitor  of  the  vendors ;  and  see  Goohson 

V.  Lee,  28  L.  J.  Ch.  473. 

A  purchaser  has  not  constructive  notice  of  a  collateral  agree- 
ment affecting  the  property,  if  the  existence  of  such  an  agree- 
ment does  not  appear  on  the  face  of  any  document  forming 
part  of  the  chain  of  title.  Garter  v.  Williams,  9  Eq.  678; 
Batman  v.  Harland,  17  Ch.  D.  353. 
Agreement  to  A  purchaser  of  freeholds  who  agrees  with  his  vendor  to 
accept  short  g^gggp^  g,  i{^\q  q{  jegg  than  forty  years,  is  affected  with  notice 
of  whatever  he  would  have  ascertained  if  he  had  examined  the 
title  for  forty  years.  Beto  v.  Hammond,  30  B.  495,  507  ;  Li  re 
Gox  and  Neve's  Gontract,  [1891]  2  Ch.  109,  117. 
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A  lessee  or  assignee  of  a  lease  has  constructive  notice  of  the  Lessee  has 
lessor's  title.     This  doctrine  is  not  affected  by  sect.  2  (1)  of  the  "efgor'^J'titie 
Vendor  and  Purchaser  Act,  1874.     A.-G.  v.  Backhouse,  17  Ves. 
283,  293  ;  Bohson  v.  Flight,  4  D.  J.  &  S.  608 ;  Batman  v.  Ear- 
land,  17  Ch.  D.  353  ;  Mogridgey.  Glapp,  [1892]  3  Oh.  382,  397. 

As  between  vendor  and  purchaser,  the  purchaser  of  a  lease  Notice  of 
has  notice  of  its  covenants,  but  only  where  he   has  had  an  of^ease!  ^ 
opportunity  of  inspecting  it.      Beeve  v.  Berridge,  20  Q.  B.  D. 
523 ;  In  re  White  and  Smith's  Contract,  [1896]  1  Ch.  637. 

So,  the  purchaser  of  an  underlease  has  notice  of  the  cove- 
nants of  the  original  lease,  but  only  where  he  has  an  opportunity 
of  ascertaining  its  provisions.  Cosser  v.  Gollinge,  3  My.  &  K. 
283 ;  Smith  v.  Gap-on,  7  Ha.  185,  189 ;  Hyde  v.  Warden,  3  Ex. 
D.  72,  80. 

A  purchaser  of  land  in  a  register  county  is  not  bound  to  Put-chaser  of 
inquire  about  deeds  and  documents,  memorials  of  which  have  register 
not  been  registered  and  of  which  he  has  no  notice  ;   but  he  '^°^^  ^' 
is  bound  to  examine  the  deeds  and  documents,  memorials  of 
which  are  registered.     Bochard  v.  Fulton,  1  J.  &  Lat.  413, 441 ; 
Agra  Bank,  Limited  v.  Barry,  L.  R.  7  H.  L.  135  ;  Kettleivell  v. 
Watson,  26  Oh.  D.  501. 

Notice  of  unregistered  claims  to  affect  a  registered  incum- 
brancer must  be  actual  notice,  brought  home  to  him  or  his 
agents.  Constructive  notice  is  not  enough.  Hine  v.  Bodd, 
2  Atk.  275 ;  Jolland  v.  Stainhridgo,  3  Ves.  478 ;  Wyatt  v.  Bar- 
well,  19  Ves.  435 ;  Ghadwick  v.  Turner,  1  Ch.  310,  319  ;  Lee  v. 
Glutton,  45  L.  J.  Oh.  43  ;  46  L.  J.  Ch.  48  ;  Li  re  Hall's  Estate, 
81  L.  E.  Ir.  416. 

Thus,  a  purchaser  who  knew  that  the  title-deeds  were  not 
in  the  vendor's  possession,  and  who  made  no  inquiry  where 
they  were,  was  not  postponed  to  a  prior  unregistered  incum- 
brancer. Lee  V.  Glutton,  45  L.  J.  Ch.  43.  This  case  appears 
to  overrule  Wormald  v.  Maitland,  35  L.  J.  Ch.  69,  so  far  as 
contra. 

The  Yorkshire  Eegistries  Act,  1884  (47  &  48  Vict.  c.  54),  Yorkshire 
provides  (sect.  14)  that  no  person  shall  lose  any  priority  given  Act,  18S4, 
by  the  Act  merely  in  consequence  of  his  having  been  affected  ®'     ' 

^■'^-  Digitized  by  Microsoft®  -■  <^ 


562  NOTICE   AS   AFFECTING   THE   CONSCIENCE. 

with  actual  or  constructive  notice,  except  in  cases  of  actual 
fraud.  See  Battison  v.  Hohson,  [1896]  2  Oh.  403,  and  see  above, 
p.  508. 

Foreign  ship.  A  purchaser  of  a  foreign  ship  is  bound  to  make  some  inquiry 
into  the  title.     Hooker  v.  Gumin,  2  Ch.  282. 

Commercial  As  to  the  application  of  the  doctrine  of  constructive  notice 

to  commercial  transactions,  see  Manchester  Trust  v.  Fumess, 
[1895]  2  Q.  B.  539,  545. 

A  reference  in  a  bill  of  lading  to  a  charterparty  does  not 
give  holders  of  the  bill  of  lading  constructive  notice  of  all  the 
contents  of  the  charterparty.  Manchester  Trust  v.  Fumess, 
[1895]  2  Q.  B.  539. 

Negotiable  A  pledgee  of  negotiable  instruments  is  not  affected  with 

notice  of  an  infirmity  in  his  pledgor's  title  by  want  of  ordinary 
caution,  or  by  the  fact  that  he  once  had  notice,  if  it  is  not 
present  to  his  mind  at  the  time  of  the  pledge.  Foster  v. 
Pearson,  1  G.  M.  &  E.  849,  855  ;  Bank  of  Bengal  v.  Fagan,  7 
Moo.  P.  C.  61,  72 ;  Baphad  v.  Bank  of  England,  17  0.  B.  161 ; 
London  Joint  Stock  Bank  v.  Simmons,  [1892]  A.  C.  201 ; 
Venables  v.  Baring  Brothers  &  Co.,  [1892]  3  Ch.  527 ;  Thomson 
V.  Qhjdesdale  Bank,  [1893]  A.  C.  282;  Collis  v.  Hibernian 
Bank,  31  L.  R.  Ir.  261. 

Intentional  A  purchaser  or  mortgagee,  who  designedly  abstains  from 

abstention        ••/•.!  r  •  t  ,.•  •        it     i.   ^       •l.^ 

from  inquiry,  inquiry  lor  the  purpose  ot  avoiding  notice,  is  anectea  witn 
constructive  notice  of  whatever  he  would  have  ascertained 
if  he  had  inquired.  Whiibread  v.  Jordan,  1  Y.  &  C.  303; 
Jones  V.  Smith,  1  Ha.  43. 

On  the  same  principle,  a  pledgee  of  negotiable  instruments 
is  affected  with  notice  if  he  wilfully  shuts  his  eyes  to  suspicious 
circumstances.  In  re  Gomershall,  1  Ch.  D.  137  ;  S.  C. ;  Jones 
V.  Gordon,  2  App.  Ca.  616 ;  Sheffield  v.  London  Joint  Stock 
Bank,  13  App.  Ca.  333,  as  explained  in  London  Joint  Stock 
Bank  v.  Simmons,  [1892]  A.  C.  201 ;  Mulville  v.  Munster  dh 
Leinster  Bank,  27  L.  R.  Ir.  379 ;  Aldritt  v.  Maconchy,  [1906] 
1  I.  R.  416. 
France  Y.'  It  has  been  held  that  an  equitable  mortgagee  of  shares  in 

Clark.  g^  limited  company  by  deposit  of  the  certificates  with  a  transfer 
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signed  by  the  registered  owner,  but  having  the  date,  the 
consideration,  and  the  name  of  the  transferee  in  blank,  has 
notice  of  any  infirmity  in  his  mortgagor's  title,  and  cannot, 
by  filling  up  the  blanks,  acquire  a  better  title  than  his  mort- 
gagor.    Fra7ice  v.  Clark,  26  Oh.  D.  257. 

In  this  case  Lord  Selborne  pointed  out  that  there  was  no 
evidence  of  mercantile  usage  to  the  effect  that  the  holders 
of  certificates  of  shares  with  blank  transfers  were  treated  as 
having  the  right  to  transfer  the  shares  as  if  they  were  the 
owners  (p.  264).  It  would  appear,  from  the  decisions  in  Hone 
V.  Boyle  (27  L.  R.  Ir.  137)  and  Waterhouse  v.  BanJc  of  Ireland 
(29  L.  R.  Ir.  384),  and  the  observations  in  Colonial  Bank  v. 
Gaiy  (15  App.  Ca.  267),  that  such  usage  was  now  admitted, 
and  that  the  decision  in  France  v.  Clark  cannot  be  regarded 
as  law.  See,  however.  Fox  v.  Martin  (1895),  W.  N.  36 ;  64 
L.  J.  Oh.  473. 

Where  the  external  form  of  a  deed  is  such  as  would  naturally  External 
excite  suspicion,  a  purchaser  is  affected  with  notice  of  the 
circumstances  under   which    it   was   executed.      Kennedy   v. 
Green,  3  M.  &  K.  699 ;  see  Greenslade  v.  Bare,  20  B.  284. 

A  legal  mortgagee  or  a  purchaser  who  either  makes  no  Non-inciuiry 
inquiry  for  the  title-deeds,  or  who,  on  being  informed  that  ii°eeds. 
they  are  in  the  possession  of  a  stranger,  makes  no  inquiry  as 
to  the  circumstances  under  which  he  holds  them,  takes  subject 
to  any  equitable  interest  which  the  person  in  possession  of  the 
deeds  may  have.  Sierii  v.  Mill,  13  Ves.  114;  Drydenv.  Frost, 
3  My.  &  Or.  670 ;  WortUngton  v.  Morgan,  16  Sim.  547 ;  Pefo 
V.  Hammond,  30  B.  495 ;  Maxfield  v.  Btwton,  17  Eq.  15 ; 
Spencer  v.  Clarke,  9  Ch.  D.  137 ;  Oliver  v.  Hierton,  [1899]  2 
Ch  264;  In  re  Wenigers  Policy,  [1910]  2  Ch.  291. 

Similarly,  a  purchaser  from  a  mortgagee  who  has  deposited 
the  deeds  by  way  of  sub-mortgage;  Berwick  v  Price,  [1905]  1 
Ch.  632. 

But  absence  of  inquiry  for  the  title-deeds  does  not  postpone 
him  to  an  equitable  title  created  by  the  fraud  of  his  mort- 
gagor, and  not  accompanied  by  possession  of  the  title-deeds. 
Hipkins  V.  Amery,  2  Giff.  292 ;  6  Jur.  N.  S.  1047. 
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He  is  not  postponed  if  he  receives  part  of  the  deeds  in  the 
reasonable  belief  that  he  is  receiving  all.  Batcliffe  v.  Barnard, 
6  Ch.  562;  Oliver  v.  Eierton,  [1899]  2  Ch.  264. 

He  is  not  postponed  if  he  makes  inquiry  for  the  deeds,  and 
receives  a  reasonable  excuse  for  their  non-delivery.  Plumh  v. 
Fluitt,  2  Anst.  432 ;  Hewitt  v.  Loosemore,  9  Ha  449 ;  Esjpin 
V.  Pemherton,  4  Drew.  333;  3  De  G.  &  Jo.  547;  Brown  v. 
Stedman,  44  W.  E.  458. 

A  legal  mortgagee  of  a  moiety  of  land  held  in  common, 
who  neglected  to  get  possession  of  the  deeds  in  reliance  upon 
the  assertion  of  the  mortgagor,  who  was  his  solicitor,  that 
they  were  in  possession  of  the  other  tenant  in  common,  was 
postponed  to  a  prior  equitable  mortgagee.  Turton  v.  Meaeham, 
17  W.  E.  429. 

Where  a  person  has  actual  notice  that  the  property  in  dis- 
pute is  in  fact  charged,  incumbered,  or  in  some  way  affected, 
he  is  deemed  to  have  notice  of  all  facts  and  instruments  to  a 
knowledge  of  which  he  would  have  been  led  by  an  inquiry 
after  the  charge,  incumbrance,  or  other  circumstance  affecting 
the  property  of  which  he  has  actual  notice.  Jones  v.  Smith,  1 
Ha.  43,  55 ;  Penny  v.  Watts,  1  Mac.  &  G.  150. 

Eegistration  of  a  floating  charge  under  sect.  93  of  the 
Companies  (Consolidation)  Act,  1908  (sect.  14  of  the  Com- 
panies Act,  1900),  is  constructive  notice  of  a  charge,  but  not 
of  any  special  restrictions  as  to  the  company's  dealings  with 
its  property ;  Wilson  v.  Kelland,  [1910]  2  Ch.  306 ;  In  re 
Standard  Botarij  Co.,  95  L.  T.  829 ;  Goveneij  v.  Persse,  [1910] 
1  I.  E.  194. 

Notice  that  the  legal  estate  is  in  a  third  person  is  notice  of 
the  trusts  upon  which  it  is  held.   Anon.,  2  Freem.  137,  pi.  171. 

Notice  of  a  trust  affecting  the  property  is  notice  of  all 
interests  under  the  trust.     Malpas  v.  AcMand,  3  Euss.  273. 

Notice  of  a  deed  which  necessarily  affects  the  property 
mortgaged  is  notice  of  its  contents,  though  the  mortgagee 
bo7id  fide  believes  the  statement  of  the  mortgagor  that  the 
deed  does  not  affect  it.  Jones  v.  Smith,  1  Ha.  43,  66 ;  Patman 
V.  Harland,  17  Ch.  D.  353. 
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Notice  that  one  instrument  affects  an  estate  is  constructive 
notice  of  all  other  instruments  to  which  an  examination  of  the 
first  would  have  led.  Bisco  v.  Banbury,  1  Ca.  in  Ch.  287 ; 
Goppin  V.  Fernyhough,  2  B.  0.  C.  291 ;  Bavies  v.  Thomas,  2 
Y.  &  C.  Ex.  234. 

Notice  of  a  post-nuptial  settlement  has  been  held  to  effect 
a  purchaser  with  notice  that  the  settlement  was  supported  by 
an  ante-nuptial  agreement.     Ferrars  v.  Cherry,  2  Vern,  383. 

Notice  that  the  draft  of  a  deed  has  been  prepared  is  not 
constructive  notice  that  the  deed  has  been  executed.  Gothay 
V.  Sydenham,  2  B.  C.  C.  891 ;  see  Williams  v.  Williams,  17 
Ch.  D.  437. 

Notice  of  a  contract  to  make  an  assignment  on  request  is 
not  notice  that  the  request  has  been  made.  Shaw  v.  Foster, 
L.  E.  5  H.  L.  321,  354. 

Bankers  in  dealing  with  one  customer  are  not  affected  with 
notice  of  the  contents  of  deeds  deposited  with  them  by  another 
customer ;  In  re  Valletort  Sanitary  Laundry  Co.,  [1903]  2  Ch. 
654. 

Where  a  mortgagee  has  notice  of  an  instrument  which  may,  Notice  of 
but  does  not  necessarily,  affect  the  mortgaged  property,  e.g.  a  which  may  or 
settlement  made  by  the  mortgagor  on  his  marriage,  and  he  is  ™pe°ty^  ^°* 
informed  that  it  does  not  affect  the  mortgaged  property,  he  is 
not,  if  he  hona  fide  believes  the  statement  to  be  true,  affected 
with  notice  of  the  contents  of  the  instrument.     Jones  v.  Smith, 
1  Ha.  43;  1  Ph.  244;   West  v.  Beid,  2  Ha.  249,  257;  Baxvson 
V.  Prince,  2  De  Gr.  &  Jo.  41,  50 ;  Lloyd's  Banking  Go.  v.  Jones, 
29  Ch.  D.  221,  230;   English   &   Scottish   Investment   Co.   v. 
Brunton,  [1892]  2  Q.  B.  1,  700. 

If  the  mortgagee  had  notice  of  the  instrument  and  made 
no  inquiries,  he  would  perhaps  be  affected  with  notice  on  the 
ground  that  he  wilfully  shut  his  eyes.  See  fer  Kay,  L.J.,  in 
English  &  Scottish  Investment  Go.  v.  Brunton,  [1892]  2  Q.  B. 
700,  717. 

A  mortgagee  of  a   debt  due  to  a  limited  company  who 

has  notice   that   the  company  have    issued   debentures,  but 

is  informed  by  their  managing  director  that  the  debentures 
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do  not  affect  the  property  mortgaged,  is  not  deemed  to  have 
notice  that  they  do  in  fact  affect  it.  English  &  Scottish  Invest- 
ment Go.  V.  Brunton,  [1892]  2  Q.  B.  1,  700. 

Notice  that  a  person  has  or  claims  an  interest  in  property 
is  notice  of  the  extent  of  that  interest,  although  the  interest 
is  incorrectly  described.  Taylor  v.  Baiter,  5  Pri.  306 ;  Gibson 
V.  Inge,  6  Ha.  112,  124 ;  Montefiore  v.  Browne,  7  H.  L.  C.  241. 

Thus,  notice  that  A.  had  a  judgment  or  warrant  of  attorney 
affecting  the  property  was  held  to  give  notice  that  A.  in  fact 
had  a  mortgage  on  the  property.  Taylor  v.  Baher,  5  Pri. 
306. 

Notice  that  there  are  charges  affecting  the  property  is 
notice  of  all  charges  which  may  affect  it,  although  the 
purchaser  hond  fide  believes  that  two,  of  which  he  is  cognizant, 
are  the  only  ones  aifecting  it.     Jones  v.  Williams,  24  B.  47. 

Notice  that  A.  had  a  judgment  on  estates  in  Ireland  was 
held  notice  that  A.  had  a  bond  with  warrant  of  attorney  to 
confess  judgment,  which  had  not  been  entered  up.  Montefiore 
V.  Browne,  7  H  L.  C.  241. 

Notice  of  an  agreement  to  execute  a  mortgage  is  notice 
that  the  mortgage  may  contain  a  power  of  sale.  Leigh  v. 
Lloyd,  2  D.  J.  &  S.  380. 

The  occupation  of  land  by  a  tenant  affects  a  mortgagee  or 
in^possKssionT  puri^haser  of  the  land  with  notice  of  the  tenant's  rights,  but 
of  property,  not  with  notice  of  the  landlord's  rights ;  Runt  v.  Luch,  [1902] 
1  Oh.  428,  following  Barnliart  v.  Greenshields,  9  Moo.  P.  0. 18, 
32,  and  overruling  Miunford  v.  Stohwasser,  18  Bq.  562  on  this 
point.  See  further  Taylor  v.  Stibhert,  2  Yes.  J.  487  ;  Daniels 
V.  Davison,  16  Ves.  249  ;  17  Yes  433 ;  Allen  v.  Anthony,  1  Mer. 
282;  Bailey  v.  Richardson,  9  Ha.  734;  Holmes  v.  Powell  8 
D.  M.  &  G-.  572 ;  Knight  v.  Boijer,  2  De  G-.  &  Jo.  421,  449 ; 
Gavander  v.  Bulteel,  9  Ch.  79 ;  Miles  v.  Langley,  1  E.  &  M.  89. 

The  suggestion  in  Penny  v.  Watts,  2  De  G.  &  Sm.  501,  520 
(on  app.  1  Mac.  &  G.  150),  that  the  purchaser  is  not  affected 
with  notice  of  the  occupier's  interest  under  an  agreement  not 
conferring  any  title  in  possession  seems  inconsistent  with  the 
other  cases. 
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Knowledge  by  the  purchaser  that  the  rents  are  paid  to 
some  person  whose  receipt  of  them  is  inconsistent  with  the 
vendor's  title  is  constructive  notice  of  that  person's  rights,  but 
mere  knowledge  that  the  rents  are  paid  to  an  estate  agent 
affects  the  purchaser  with  no  notice  at  all ;  Hunt  v.  LiicJc,  [1902] 
1  Ch.  428. 

As  between  himself  and  the  vendor  the  purchaser  is 
not  aifected  with  notice  of  the  rights  of  the  tenant  merely 
from  notice  of  a  tenancy.     Cahallero  v.  Hentij,  9  Ch.  447. 

Notice  that  a  tenant  is  in  possession  does  not,  if  the  tenant 
is  a  sub-lessee,  affect  a  purchaser  as  between  himself  and  the 
vendor,  with  notice  of  the  covenants  of  the  original  lease. 
Hanhunj  v.  Lichfield,  2  My.  &  K.  629. 

Notice  that  a  window  overlooks  land  is  not  notice  as  Notice  of 
between  vendor  and  purchaser  of  an  agreement  between  the  easement 
owner  of  the  land  and  the  owner  of  the  window  giving  the 
latter  a  right  to  the  access  of  air  and  light  to  the  window. 
Allen  V.  Seckham,  11  Ch.  D.  790,  where  Herveij  v.  Smith,  1 
K.  &  J.  389;  22  B.  299;  Morland  v.  Cook,  6  Eq.  252; 
Davies  v.  Sear,  7  Eq.  427;  Miles  v.  ToUn,  16  W.  E.  465,  are 
considered. 

The  Middlesex  and  Yorkshire  Registry  Acts  do  not  create  RegifstryAota 
constructive  notice  of  instruments  registered  therein.    Wright-  ooMtructlve^ 
son  V.  Hudson,  2  Eq.  Abr.  609  ;  Moreoock  v.  Biekins,  Amb.  678  ;  'lotioe- 
Bushell  V.  Bushell,  1  Sch.  &  L.  90,  101 ;  GaTbraith  v.  Cooper,  8 
H.  L.  C.  315,  330  ;  Wormald  v.  Maitland,  35  L.  J.  Ch.  69 ;  In 
re  Russell  Road  Purchase-moneys,  12  Eq.  78 ;  In  re  O'Bi/rne's 
Estate,  15  L.  R.  Ir.  189,  378. 

Sect.  15  of  the  Yorkshire  Eegistries  Act,  1884  (47  &  48 
Vict.  c.  54),  was  repealed  by  sect.  5  of  the  Yorkshire  Registries 
Amendment  Act,  1885  (48  &  49  Vict.  c.  26). 

Imputed  Notice. 

Notice  affecting  a  solicitor  or  other  agent  employed  by  Notice  to 

•         111  agent  affects 

the  mortgagee  in  the  mortgage  transaction  has  always  been  client. 

treated  as  notice  affecting  the  mortgagee.     Brotherton  v.  Hatt, 
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2  Vera.  574;  Sheldon  v.  Gox,  Amb.  624;  2  Ed.  224; 
Marjoribanhs  v.  Hovenden,  Dru.  t.  Sugd.  11 ;  Berwick  v.  Price, 
[1905]  1  Ch.  632. 

As  to  the  principle  upon  which  this  doctrine  is  based,  see 
Espin  V.  Pemberton,  3  De  Gr.  &  Jo.  547 ;  Boursot  v.  Savage,  2 
Eq.  134,  142. 

Notice  to  the  agent  of  a  matter  which  it  was  not  his  duty 
to  communicate  to  the  principal,  i.e.  of  a  matter  not  material 
to  the  transaction  in  hand,  does  not  affect  the  principal. 
Hooper  v.  Coohe,  25  L  J.  Ch.  467 ;  Wijllie  v.  Pollen,  3  D.  .T.  & 
S.  596 ;  see  Tliorne  v.  Heard,  [1895]  A.  C.  495,  501. 

A  solicitor  or  agent  employed  in  an  isolated  portion  of  the 
mortgage  transaction  is  not  necessarily  agent  of  the  mort- 
gagee so  as  to  affect  him  with  notice.  Wyllie  v.  Pollen,  3  D. 
J.  &  S.  596 ;  Kettleivell  v.  Watson,  21  Ch.  D.  685,  707. 

Where  the  mortgagee's  solicitor  employs  another  solicitor 
to  perform  a  ministerial  act,  notice  to  that  other  solicitor  is 
not  notice  to  the  client.     Foxon  v.  Gascoigne,  9  Ch.  657  n. 

Where  the  mortgagor  is  himself  a  solicitor  and  prepares  the 
mortgage-deed,  the  mortgagee  employiag  no  other  solicitor, 
the  mortgagor  is  not  necessarily  agent  of  the  mortgagee. 
Espin  V.  Peinherton,  3  De  C  &  Jo.  547,  dissenting  from  the 
dictum  in  Hewitt  v.   Loosemore,  9  Ha.  449,  455. 

The  knowledge  of  the  solicitor  to  affect  the  mortgagee  must 
be  acquired  in  his  character  as  solicitor  for  the  mortgagee. 

Where  both  mortgagor  and  mortgagee  employ  the  same 
solicitor,  the  knowledge  of  the  mortgagor  cannot  be  imputed 
to  the  mortgagee.     In  re  Cousins,  31  Ch.  D.  677. 

Where  two  companies  have  a  common  officer,  knowledge 
acquired  by  him  as  officer  of  one  company  is  not  imputed  to 
the  other  company,  unless  he  had  some  duty  imposed  on  him 
to  communicate  that  knowledge  to  the  other  company,  and 
had  some  duty  imposed  on  him  by  the  second  company  to 
receive  notice  thereof.  Gale  v.  Lewis,  9  Q.  B.  730 ;  In  re 
Marseilles  Extension  By.  Co.,  7  Ch.  161  ;  J«.  re  Hampshire  Land 
Co ,  [1896]  2  Ch.  743  ;  hi  re  David  Payne  &  Co.,  [1904],  2  Oh. 
608 ;  overruling  Davis's  Case,  12  Eq.  516,  on  this  point. 
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The  effect  of  the  Conveyancing  Act,  1882,  is  to  abrogate  Knowledge 
the  doctrine  that  knowledge  acquired   by  a  solicitor  in  one  past  trans- 
transaction  might  affect  the  principal  in  another  transaction  ^°  ^°^' 
with  notice.     In  re  Gousins,  31  Ch.  D.  671.     Taylor  v.  London 
and  County  Banking  Co.,  [1901]  2  Ch.  231. 

The  knowledge  of  the  agent  is  not  imputed  to  the  principal  Agent  party 

,1  .  .  -  .   .  to  fraud  on 

where  tne  agent  commits,  or  is  party  to,  a  iraud  requiring  the  principal. 
suppression  of  the  prior  interest,  with  notice  of  which  it  is 
sought  to  affect  the  principal.  Kennedy  v.  Green,  3  My.  &  K. 
699,  720 ;  Thompson  v.  Cartivrirjht,  38  B.  178 ;  Sharpe  v.  Foy, 
4  Ch.  35  ;  SanJcey  v.  Ale.vander,  I.  E.  9  Eq.  259 ;  Waldy  v. 
Gratj,  20  Eq.  238;  Gave  v.  Cave,  15  Ch.  D,  639 ;  Kettlewell  v. 
Watson,  21  Ch.  D.  685,  707,  714;  Bouts  v.  Stenning,  8  T.  L. 
E.  600.  See  Boursot  v.  Savage,  2  Eq.  134,  142;  Bank  of 
Ireland  v.  Cogry  Spinning  Co.,  [1900]  1  I.  E.  219. 

These  cases  may  either  be  based  on  the  principle  that 
evidence  of  the  fraud  rebuts  the  presumption  of  law  that  the 
agent  will  communicate  all  material  facts  to  his  principal,  or 
that  the  commission  of  the  fraud  is  beyond  the  scope  of  the 
agent's  authority.  Espin  v.  Pemberton,  3  De  G.  &  Jo.  547, 555 ; 
Cave  V.  Cave,  15  Ch.  D.  639. 

The  doctrine  of  Kennedy  v.  Green  does  not  apply  where  the 
only  ground  for  charging  the  agent  with  fraud  would  be  the 
concealment  of  the  fact  upon  which  the  question  of  notice 
depends.  Hewitt  v.  Loosemore,  8  Ha.  449,  455 ;  Atterhury  v. 
Wallis,  8  D.  M.  &  G.  454;  BoUandv.  Hart,  6  Ch.  678 ;  Berivick 
V.  Price,  [1905]  1  Ch.  632. 

The  fact  that  it  was  against  the  agent's  interest  to  com- 
municate a  fact  to  his  principal  raises  no  presumption  that  he 
failed  to  communicate  it.     Bradley  v.  Biches,  9  Ch.  D.  189. 
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CHAPTER  L. 

LIS   PENDENS. 

"  It  is  scarcely  correct  to  speak  of  Us  pendens  as  affecting  a  Doctrine 
purchaser  through  the  doctrine  of  notice,  though  undoubtedly  ®  ' 
the  language  of  the  Courts  often  so  describes  its  operation. 
It  affects  him,  not  because  it  amounts  to  notice,  but  because 
the  law  does  not  allow  litigant  parties  to  give  to  others, 
pending  the  litigation,  rights  to  the  property  in  dispute,  so 
as  to  prejudice  the  opposite  party.  Where  a  litigation  is 
pending  between  a  plaintifif  and  a  defendant  as  to  the  right 
to  a  particular  estate,  the  necessities  of  mankind  require  that 
the  decision  of  the  Court  in  the  suit  shall  be  binding,  not  only 
on  the  litigant  parties,  but  also  on  those  who  derive  title 
under  them  by  alienations  made  pending  the  suit,  whether 
such  alienees  had  or  had  not  notice  of  the  pending  proceed- 
ings." Per  Cranworth,  C,  in  Bellamy  v.  Saline,  1  De  G-.  &  Jo. 
566,  578.  See  Bishop  of  Winchester  v.  Paine,  11  Ves.  194; 
■Metcalfe  v.  Pulvertoft,  2  V.  &  B.  200. 

The  doctrine  of  lis  pendens  does  not  apply  to  personal 
property  other  than  chattel  interests  in  land.  Wigram  v. 
-BucUey,  [1894]  3  Ch.  483. 

Land  in  Scotland  is  affected  by  registration  of  an  English 
action  as  a  lis  pendens;  sernble,  Huntley  v.  Gaslcell,  [19U5] 
2  Ch.  656. 

The  Judgments  Act,  1839  (2  &  3  Vict.  c.  11),  provides  Registration 
(sect.  7)  that  no  lis  pendens  shall  bind  a  purchaser  or  niort- °"*'^"''^'"'- 
gagee  without  express   notice   thereof  unless  registered  and 
re-registered  as  therein  provided. 

The  provisions  in  the  Conveyancing  Act,  1882  (sect.  2), 
as  to  searches  apply  to  entries  made  under  the  above  section. 
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The  Lis  Pendens  Act,  1867  (30  &  31  Vict.  c.  47),  enacts 
(sect.  2)  that  the  Court  before  whom  the  property  sought  to  be 
bound  is  in  litigation  may,  upon  the  determination  of  the  lis 
pendens,  or  during  the  pendency  thereof,  where  the  Court  shall 
be  satisfied  that  the  litigation  is  not  prosecuted  bond  fide,  make 
an  order,  if  it  shall  see  fit,  for  the  vacating  of  the  registration 
without  the  consent  of  the  party  who  registered  it.  See  for 
an  instance  of  such  an  order,  Baxter  r.  Middleton,  [1898] 
1  Oh.  313. 

The  effect  of  the  doctrine  is,  that  the  defendant  cannot  by 
alienation  pendente  lite  affect  the  rights  of  the  plaintiff  to  the 
property  in  dispute.  Culpepper  v.  Aston,  2  Ch.  Ca  115,  221 ; 
Sovell  V.  Carpenter,  2  P.  W.  482 ;  Bishop  of  Winchester  v. 
Paine,  11  Ves.  194 ;  Gashell  v.  Burdin,  2  Ba.  &  Be.  167 ; 
Bellamy  v.  Sabine,  1  De  G.  &  Jo.  566. 

On  the  other  hand,  the  plaintiff  cannot  alienate  to  the 
prejudice  of  the  defendant  where,  from  the  nature  of  the  suit, 
the  defendant  may  in  the  result  have  a  right  against  the 
plaintiff.     Bellamy  v.  Saline,  1  De  G.  &  Jo.  566. 

Thus,  on  a  bill  by  a  devisee  to  establish  a  will  against  an 
heir,  alienees  of  the  devisee  pendente  lite  are  bound  by  a  decree 
declaring  the  devise  void.     Garth  v.  Ward,  2  Atk.  174. 

An  assignee  of  the  equity  of  redemption  during  a  suit  for 
redemption  by  the  mortgagor  is  bound  by  a  decree  dismissing 
the  suit.     Garth  v.  Ward,  2  Atk.  174. 

Where  the  rights  of  the  plaintiff  may  require  that  there 
should  be  an  adjudication  between  co-defendants,  one  defendant 
cannot  alienate  to  the  prejudice  of  the  other.  Bellamy  v. 
Saline,  1  De  G.  &  Jo.  566 ;  Tyler  v.  Thomas,  25  B.  47. 

In  a  creditor's  suit  for  administration  in  which  the  testator's 
debts  became  payable  out  of  two  estates,  one  of  which  had  been 
devised  to  the  defendant  A.  and  the  other  to  the  defendant  B., 
the  debts  were  ordered  to  be  paid  out  of  A.'s  estate,  without 
prejudice  to  his  right  of  contribution  against  B.'s  estate.  It 
was  held  that  a  mortgagee  from  B.  pendente  lite  took  subject 
to  A.'s  claim  for  contribution.     Tyler  v.  Thomas,  25  B.  47. 

The  title  of  the  alienee  of  a  defendant  is  not  affected  (except 
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where  he  has  express  notice  of  the  suit)  by  virtue  of  a  claim 
which  does  not  interfere  with  the  title  of  the  plaintiff,  although 
such  claim  appears  in,  or  is  reasonably  deduoible  from,  the 
suit.     Bellamy  v.  Sabine,  1  De  G.  &  Jo.  566. 

Lis  pendens  always  implies  a  claim  of  right  or  a  claim  to  What  lUes 

,  .r.  ,47-  7T  i-i  bind  land. 

charge  some  specinc  property.     A  ns  pendens  does  not  bind 

land  unless  the  land  or  the  profits  of  the   land  are  directly 

in  demand.      Crofts    v.    Oldfield,  3    Sw.   1^78  n. ;    Worsleij   v. 

Soariorough,  3  Atk.  392 ;  In  re  Barned's  Banking  Co.,  2  Ch. 

171,  178. 

Where  debts  are  charged  upon  a  testator's  real  estate  by  his  Admimstra- 
o  ^  •>  ^        tion  suit  by 

will,  or  as  judgment  debts  under  the  old  law,  a  suit  by  a  creditor  creditor, 
to  administer  the  real  and  personal  estate  is  a  lis  pendens 
giving  the  plaintiff  priority  over  a  purchaser  or  mortgagee 
from  any  defendant  entitled  to  real  estate  under  the  will. 
Gidpepper  v.  Aston,  2  Ch.  Ca.  115,  221 ;  Wtdker  v.  Smalwood, 
Amb.  676 ;  Moore  v.  McNamara,  2  Ba.  &  Be.  186 ;  Siggins  v. 
tihaw,  2  D.  &  War.  356  ;  Jennings  v.  Bond,  2  J.  &  Lat.  720, 
744 ;  Drew  v.  Norhuvij,  3  J.  &  Lat.  267,  282. 

But  where  the  real  estate  is  not  charged  with  debts,  a 
creditor's  action  for  administration  is  not  a  Us  pendens  which 
will  bind  a  purchaser  or  mortgagee  from  a  defendant  devisee, 
unless  the  plaintiff  has  sufficiently  indicated  an  intention  to 
make  the  specifically  devised  real  estate  liable.  Price  v.  Price, 
35  Ch.  D.  297. 

In  both  cases,  a  purchaser  or  mortgagee  is  protected  where 
the  defendant  is  in  such  a  position  that  the  purchaser  or  mort- 
gagee has  a  right  to  suppose  that  he  is  selling  or  mortgaging 
in  order  to  pay  the  testator's  debts.  Walker  v.  Flampstead, 
2  Keny.  pt.  2,  p.  57;  Price  v.  Price,  35  Ch.  D.  297. 

A  lis  pendens  is  determined  by  the  final  decree  or  by  such  Determina- 
earner  order  as  finally  determines  the  rights  of  the  parties  io  pendens. 
the  suit.      Worsleij  v.   Scarborough,  3  Atk.  392 ;  Kinsman  v. 
Kinsman,  1  R.  &  M.  617. 

A  decree  for  an  account  in  a  creditor's  suit  does  not  de- 
termine a  lis  pendens.  Worsleij  v.  Scarborough,  3  Atk.  392 ; 
Higgins  v.  Shaw,  2  D.  &  War.  356. 
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CHAPTER  LI. 

PKIOEITY   OF   MARITIME   SECURITIES. 

The   costs   of    rendering   a    fund   available   are   payable   in 
priority  to  all  other  claims.    Imniacolata  Concezione,  9  P.  D.  37. 

A.  Priority  of  Maritime  Liens  inter  se. 

The  priorities  of  maritime  liens  are  determined  by  the  lex 
fori;   Tagus,  [1903]  P.  44. 

1.  Maritime  liens  rank  for  priority  inversely  to  the  date  at  l.  Maritime 
which  they  attach  on  the  res.  inversely  to 

2.  This  rule  is  subject  to  certain  exceptions.  '^^*'^' 

A  lien  for  salvage  has  priority  over  a  lien  for  wages  earned  2.  Bxoep- 
after  the  salvage  operations  take  place.     Gustaf,  Lush,  506 ;  ^°^^" 
31  L.  J.  P.  207. 

The  seamen's  lien  for  wages  ranks  before  the  master's  lien 
for  wages.     Scdacia,  Lush,  545. 

When  a  foreign  ship  is  seized  in  the  Admiralty  Court  for 
collision,  the  lien  for  damages  ranks  before  the  seamen's  lien 
for  wages.  Linda  Flor,  Swa.  309  ;  6  W.  E.  197 ;  Buna,  5  L. 
T.  ]Sr.  S.  217 ;  1  Mar.  L.  0.  0.  S.  159 ;  Benares,  7  N.  of  C.  Sup.  1 ; 
Elin,  8  P.  D.  39, 129. 

The  Merchant  Shipping  Act,  1894,  sect.  167,  gives  the 
master  the  same  rights,  liens,  and  remedies  for  wages  and  dis- 
bursements or  liabilities  properly  made  or  incurred  by  him  on 
account  of  the  ship  as  a  seaman  has. 

3.  Persons  who  pay  claims    which  would  give   rise   to   a  3.  Transferees 
maritime  lien  have  the  same  priorities  as  the  claimants  whom  ^g^ 

they  have  paid.     William  F.  Safford,  Lush,  69  ;  St.  Lawrence, 
5  P.  D.  350. 

Digitized  by  Microsoft® 


576 


PEIORITy   OP   MARITIME   SECURITIES. 


4.  Claims 
arising  on 
institution 
of  suit. 


This  rule  does  not  extend  to  persons  paying  seamen's  wages 
after  the  arrest  of  the  ship,  unless  they  pay  with  the  permission 
of  the  Court.  William  F.  Safford,  supra ;  Cornelia  Henrietta, 
L.  R.  1  A.  &  E.  51 ;  Fair  Haven,  L.  R.  1  A.  &  E.  67  ;  Lyons, 
6  Aspinall's  M.  0.  199. 

4.  Claims  which  arise  merely  on  the  institution  of  tlie  suit, 
e.<j.  a  claim  for  necessaries,  are  payable  pari  passu  out  of  the 
proceeds  of  sale  of  the  ship.  No  priority  is  given  to  such  a 
claim  by  priority  either  of  writ  or  of  judgment,  at  least  where 
the  judgment  is  conditional.     Africano,  [1894]  P.  141. 


Rights  as 
between  ship- 
owner and 
cargo  owner. 


B.  Pkioeity  of  Bottomry  Bonds  inter  se. 

Bottomry  bonds  rank  for  priority  inversely  to  their  date. 
Cargo  ex  Galam,  Br.  &  Lush.  167 ;  33  L.  J.  P.  97. 

As  between  the  ship-owner  and  the  owner  of  cargo,  ship 
and  freight  must  be  exhausted  in  payment  of  a  bottomry  bond 
before  cargo  is  resorted  to.  Constancia,  2  W.  Eob.  405 ;  10 
Jur.  845;  Prince  Begent,  2  IST.  of  C.  272 ;  Prisoilla,  Lush.  1. 

Where  cargo  is  resorted  to,  the  cargo-owner  has  a  remedy 
over  against  the  ship-owner.  Duncan  v.  Benson,  1  Ex.  537 ; 
3  Ex.  644 ;  Fnergie,  I.  R.  9  Eq.  58. 

Where  a  bond  was  given  on  ship  and  freight,  and  a'  later 
one  on  ship,  freight,  and  cargo,  the  later  bond  was  paid  out 
of  ship  and  freight,  although  the  result  was  to  leave  the  earlier 
unpaid.  Brisoilla,  Lush.  1 ;  but  see  Edward  Oliver,  L.  R.  1  A. 
&  E.  379,  382. 


1.  Mortgage 
subject  to 
bonds  and 
liens. 


C.  Priorities  as  between  Maritime  and  other  Claims. 

1.  A  mortgagee  takes  subject  to  all  bottomry  bonds  and 
maritime  liens  which  have  attached  on  the  ship  before  its 
arrestment.     Boyal  Arch,  Sw.  269,  282. 

But  he  has  priority  over  all  claims  which  arise  only  on  the 
institution  of  the  suit.  Troubadour,  L.  R.  1  A.  &  E.  302; 
Scio,  L.  R.  1  A.  &  E.  353 ;  Two  Ellens,  L.  R.  3  A.  &  E.  345 ;  4  P. 
C.  161. 
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The  master's  lien  for  wages  is  postponed  to  so  much  of  the 
mortgage  debt  as  the  master  has  personally  guaranteed. 
Bangor  Castle,  74  L.  T.  768. 

2.   Maritime    liens    have    priority    over    a   bottomry    or  2.  Liens  prior 
respondentia  bond,  although  they  attach  on  the  ship  before 
the  date  of  the  bond.     Madonna  d'Idra,  1  Dods.  40 ;   William 
F.  Safford,  Lush.  69;  Union,  Lush.  128;  30  L.  J.  P.   17;  3 
L.  T.  280 ;  Cargo  ex  Galam,  Br.  &  Lush.  167 ;  83  L.  J.  P.  97. 

This  rule  is  subject  to  a  limited  exception.     The  master's  Exception  in 
lien  for  wages  is  postponed  to  a  bottomry  bond  in  cases  where  master's  lien, 
the  master  has  by  the  terms  of  the  bond  bound  himself,  as 
well  as  ship  and  freight,  for  the  payment.     Jonathan  Goodhue, 
Swa.  855 ;  Salaoia,  Lush.  545. 

This  exception  does  not  extend  to  cases  where  the  bond- 
holder would  not  be  prejudiced  by  the  master  being  paid 
before  him,  i.e.  where  the  bond  extends  to  ship,  freight,  and 
cargo,  which  are  together  adequate  to  satisfy  both  claims. 
Edward  Oliver,  L.  E.  1  A.  &  E.  379  ;  Baring,  L.  E.  2  A.  &  E. 
260. 

It  is  immaterial  that  the  owners  of  cargo  have  not  given 
bail.     Eugenie,  L.  E.  4  A.  &  E.  123. 

3.  Maritime  liens  which  have  attached  before  the  possession  3.  Maritime 
arises  under  which  a  common  law  lien  is  claimed  have  priority  ^^  Uens™"'^ 
over  it.    Gusiaf,  Lush.  506  ;  Immacolata  Conoezione,  9  P.  D.  87 ; 
Tergeste,  [1903]  P.  26. 

Thus,  seamen's  wages  earned  before  the  shipwright's  lien 
arises  (including  their  viaticum  and  costs)  have  priority  over 
the  shipwright's  lien ;  but  wages  earned  subsequently  are 
postponed  to  it.     Cases  supra. 

Maritime  liens  have  priority  over  the  solicitor's  statutory  Solicitor's 
lien  for  costs.     Livietta,  8  P.  D.  209. 

But  the  master's  lien  for  wages  has  been  postponed  where 
he  was  a  part  owner  and  had  instructed  the  solicitor  to  defend 
the  suit.     Heinrieh,  8  P.  D.  209. 

A  lien  for  wages  has  priority  over  a  claim  for  light  and  Light  and 
dock  dues.     Andalina,  12  P.  D.  1. 

Light  and  dock  dues  have  priority  over  a  bottomry  bond 

A.M.  2  p 
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(St.  Lawrence,  5  P.  D.  250),  and,  in  some  cases,  over  a  lien  for 

wages  {mnilie  Millon,  [1905]  2  K.  B.  817). 
Mortgage  The  master's  lien  for  wages  does  not  take  priority  over  a 

by  master,      mortgage  which  the  master  has  personally  guaranteed  to  the 

mortgagee  :  Bangor  Castle,  74  L.  T.  768. 
Marshalling.         The  Court  will  not  marshal  the  assets  in  favour  of  a  claim 

for  necessaries  against  ship  and  freight  as  against  the  holders 

of  a   bottomry  bond  on  ship,  freight,  and  cargo; 

[1898]  P.  1. 
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CHAPTEE  LII. 

DETEKMINATION   OF   THE   INCUMBEANCE. 

A.  Deteemikation  by  Payment. 

A  SECUEITY  is  discharged  by  payment  of  what  is  due  to  its 
holder  on  the  security.  Payment  not  only  discharges  the 
debt  but  determines  the  rights  of  the  incumbrancer  over  the 
incumbered  property. 

The  mere  giving  of  a  cheque  is  not  conditional  payment 
so  as  to  release  the  security,  even  if  the  payee  indorses  the 
cheque;  In  re  J.  Befries  &  Sons,  Limited,  [1909]  2  Oh.  423. 

If  the  mortgagee  procures  payment  by  means  of  his  personal 
remedy,  he  cannot  enforce  his  mortgage  title ;  and,  if  he 
obtains  payment  by  means  of  his  mortgage  title,  he  cannot 
afterwards  enforce  his  personal  remedy.  Taylor  v.  Waters,  1 
My.  &  Or.  267 ;  Lockhart  v.  Hardy,  9  B.  349. 

But  if  the  mortgagee   obtains   only  part  payment  by  his  Effect  of  part 
personal  remedy,  he  may  go  on  with  his  ibreclosure  suit,  and,  '^^^^'^^  • 
giving  credit  in  account   for  what  he  has  recovered,  he  may 
foreclose   for   non-paymont    of    the    remainder.      Loelchart   v. 
Hardy,  9  B.  349  ;  Palmer  v.  Hendrie,  27  B.  349. 

The  employment  of  a  person  to  bring  a  notice  demanding  Authority  to 
payment  of  the  mortgage  money  does  not  give  him  an  implied  payrnent 
authority  to  receive  it.     Toms  v.  Wilson,  4  B.  &  S.  442,  455 ; 
32  L.  J.  Q.  B.  33,  382. 

Authority  to  receive  interest  on  a  mortgage  does  not  imply 
an  authority  to  receive  the  principal.  Wilkinson  v.  Gandlish, 
5  Ex.  91 ;  Kent  v.  Thomas,  1  H.  &  N.  473. 

Payment  to  the  mortgagee's  solicitor,  who  keeps  the  title- 
deeds  in  his  possession  but  has  no  authority  to  receive  the 
principal,  is  ineffectual ;   Jared  v.    Walke,   18  T.   L.  E.   569. 
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And  if  the  solicitor  has  handed  over  the  title-deeds  with  a 
forged  reconveyance,  the  mortgagee  is  entitled  to  have  the 
deeds  delivered  up  with  a  declaration  that  the  reconveyance 
was  a  forgery  ;  ihid. 
Conveyanc-  The  Conveyancing  Act,  1881,  provides  in  effect  (sect.  61) 

mg  c  ,  s.  .  ^j^^^  where,  in  a  mortgage  or  transfer,  the  sum  advanced  is 
expressed  to  be  advanced  by  more  persons  than  one  out  of 
money  belonging  to  them  on  a  joint  account,  or  the  mortgage 
or  transfer  is  made  to  more  persons  than  one  jointly  and 
not  in  shares,  the  receipt  in  writing  of  the  survivors  or  last 
survivor  of  them,  or  of  the  personal  representatives  of  the 
last  survivor,  shall  be  a  complete  discharge  for  all  money  or 
money's  worth  for  the  time  being  due,  notwithstanding  any 
notice  to  the  payer  of  a  severance  of  the  joint  account. 

This  section  only  applies  so  far  as  a  contrary  intention  is 
not  expressed,  and  only  applies  to  a  mortgage  or  transfer  made 
after  the  31st  of  December,  1881. 

At  law,  payment  to  one  of  several  co-obligees  or  co-creditors 
has  always  been  a  defence  to  an  action  on  the  debt  by  the 
others.      Wallace  v.  Kelsall,  7  M.  &  W.  264;  Steeds  v.  Steeds, 
"I'l  Q.  B.  D.  537.     But  in  equity  where  mortgaged  property  is 
vested  in  two  persons  as  joint  tenants,  payment  of  the  mort- 
gage money  to  one  does  not  discharge  the  estate  unless  that 
one   had  a  special   authority   from   the   other  to  receive  it. 
Foicell  V.  Brodhurst,  [1901]  2  Ch.  160.     In  rs  Careu;  4  Ir.  Oh. 
112 ;  Matson  v.  Dennis,  4  D.  J.  &  S.  345. 
Payment  into        The  Mortgage  Act,  1733  (7  Geo.  II.  c.  20),  provides  (sect.  1) 
7  Geo.  11.       that  in  any  action  on  a  bond  given  to  secure  the  mortgage 
"■  ^^-  debt,  or  in  ejectment  to  recover  the  mortgaged  premises,  no 

suit  then  depending  to  foreclose  or  redeem  the  mortgage, 
payment  by  a  defendant  pending  the  action  to  the  mortgagee 
or,  in  case  of  his  refusal,  into  Court  of  principal,  interest, 
and  costs,  shall  be  a  full  satisfaction  and  discharge  of  the 
mortgage. 

Payment  to  the  attorney  of  the  mortgagee  in  an  action 
brought  to  recover  the  mortgage  money  discharges  the  mort- 
gagor.    Bourton  v.  Wtlliatns,  5  Ch.  655. 
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The  Act  only  applies  to  cases  in  which  it  would  be  equitable  When  Act 
1  ■  ,  1  „       .      .      ,    .  T  does  not 

to  relieve  the  mortgagor  on  payment  ot  principal,  interest,  and  apply. 

costs  of  suit.  It  does  not  apply,  therefore,  where  the  mort- 
gagee has  taken  possession  or  attempted  to  exercise  his  power 
of  sale.  Sutton  v.  BawUngs,  3  Ex.  407  ;  Dowle  v.  Neale,  10 
W.  E.  627. 

Sect.  3  excludes  the  operation  of  the  Act,  (1)  where  the  7  Geo.  il. 
mortgagee  gives  notice  to  the  mortgagor's  solicitor  before  the  •  '  ■  ' 
money  is  brought  into  Court,  insisting  either  that  the  mort- 
gagor has  not  a  right  to  redeem  or  that  the  premises  are 
charged  with  other  principal  sums  than  the  mortgagor  admits  ; 
or  (2)  where  the  right  of  redemption  is  controverted  as 
between  different  defendants. 

These  sections  are  in  effect  reproduced  by  sects.  219,  220 
of  the  Common  Law  Procedure  Act,  1852  (1.5  &  16  Vict. 
c.  76). 

As  to  what   notice   is  sufQcient,  see  Goodtitle  d.  Leon  v.  Notice. 
Lonsdown,   8  Anst.  937 ;    Doe  d.  Harrison  v.  Loueh,  6  D.  & 
L.  270. 

The  Act  applies  where  the  mortsragee  has  transferred  his  Transfer  after 

-11   action 

security,  after  action  brought,  to  persons  who  would  be  entitled  brought. 
to  consolidate  as  against  the  mortgagor.     Matthew  v.  Antrohus, 
49  L.  J.  Ch.  80. 

Under  the  Conveyancing  Act,  1881,  sect.  5,  the  Court  may,  Gonveyanc- 
where  land  is  sold  subject  to  an  incumbrance,  on  the  applica- 
tion of  any  party  to  the  sale,  direct  or  allow  payment  into 
Court  of  an  amount  sufficient,  in  case  of  an  annual  sum 
charged  on  the  land,  or  of  a  capital  sum  charged  on  a  deter- 
minable interest  in  the  land,  to  keep  down  or  provide  for  the 
charge,  and,  in  any  other  case  of  capital  money  charged  on  the 
land,  to  meet  the  incumbrance  and  interest,  together  with  a 
further  sum  in  either  case  to  cover  contingencies. 

Thereupon  the  Court  may  declare  the  land  to  be  freed  from 
the  incumbrance,  and  make  any  order  for  conveyance  or 
vesting  order  proper  for  giving  effect  to  the  sale  [sect.  5,  (2)]. 
Sect.  5,  (3),  enables  the  Court  to  deal  with  the  money  in 
Court.  See  Milford  Haven  Bij.  Go.  v.  Moivatt,  28  Ch.  D.  402. 
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The  section  probably  does  not  apply  to  a  rent-charge 
secured  on  land  by  statute.  In  re  G.  N.  By.  Go.  &  Saunderson, 
25  Ch.  D.  788. 
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B.  Detekmination  by  Accoed  and  Satisfaction. 

At  law,  a  specialty  debt  cannot  be  discharged  except  by 
payment  or  by  contract  under  seal,  but  it  may  in  equity. 
Webh  V.  Hewitt,  3  K.  &  J.  438 ;  Steeds  v.  Steeds,  22  Q.  B.  D. 
537. 

Payment  of  a  smaller  sum  on  or  after  the  day  cannot  be 
satisfaction  of  a  larger  sum.  Pinnel's  Gase,  5  Eep.  117a;  Fitch 
V.  Sutton,  5  East,  230 ;  Foalces  v.  Beer,  11  Q.  B.  D.  221 ;  9 
App.  Ca.  605. 

The  rule  does  not  apply  where  the  demand  is  unliquidated. 
Adams  v.  TaioUng,  4  Mod.  88 ;  Gooper  v.  Parker,  15  C.  B.  822. 

The  rule  is  subject  to  the  following  exceptions : — 

1.  Where  the  matter  given  and  accepted  in  satisfaction  of 
a  debt  certain  may  by  any  possibility  be  more  beneficial  to  the 
creditor  than  his  debt,  it  is  accord  and  satisfaction.  The  Court 
does  not  inquire  into  the  adequacy  of  the  consideration. 

Thus,  the  gift  of  a  horse,  hawk,  or  robe  (Pinnel's  Case, 
supra),  the  payment  of  a  smaller  sum  before  the  day  (Pinnel's 
Gase,  supra),  or  the  gift  of  a  cheque  or  promissory  note  for 
a  smaller  amount,  whether  made  by  the  debtor  or  a  third 
person  (Siliree  v.  Tripp,  15  M.  &  W.  23 ;  Gurleiris  v.  Glari, 
3  Ex.  37.=i ;  Goddard  v.  O'Brien,  9  Q.  B.  D.  37 ;  Bidder  v. 
Bridges,  37  Ch.  D.  406),  is  a  sufficient  new  consideration  to 
support  a  plea  of  accord  and  satisfaction. 

2.  An  agreement  by  any  one  creditor  of  a  debtor  to  accept 
a  smaller  sum  in  satisfaction  of  his  demands  is  a  sufficient 
consideration  to  support  a  similar  agreement  by  any  other 
creditor.  Good  v.  Gheesman,  2  B.  &  Ad.  328;  Norman  v. 
Thompson,  4  Ex.  755;  Goulderi/  v.  Bart  rum,  19  Ch.  D.  394; 
Societe  Generate  de  Paris  v.  Geen,  8  App.  Ca.  606. 

Accord  and  satisfaction  is  equivalent  to  payment  for  all 
purposes.     If  the  debt  is  secured,  the  extinction  of  the  debt 
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by  accord  and  satisfaction  determines  the  security.  Where 
part  of  the  debt  is  extinguished,  the  security  can  only  stand 
for  the  residue. 

Thus,  a  creditor  whose  debt  has  been  satisfied  under  a 
composition  cannot,  as  against  the  debtor,  retain  a  security 
which  he  held  for  the  debt,  unless  he  entered  into  the  com- 
position, to  the  knowledge  of  the  other  creditors,  on  the  terms 
of  retaining  it.  Ctdlingworth  v.  Loyd,  2  B.  385 ;  see  Soeiete 
GenSrale  de  Paris  v.  Geefi,  8  App  Ca.  606. 

C.  Determination  by  Kelease. 

A  release  of  a  debt  without  consideration  is  binding  if 
under  seal.     FoaJces  v.  Beer,  9  App.  Ca.  605,  612. 

A  release,  though  general  in  terms,  is,  both  at  law  and  in  Beiease 
equity,  limited  in  operation  to  matters  known  to  and  con-  matters  in 
templated  by  the  parties  at  the  time  of  its  execution.     Solly  opntempia- 
V.  Forhes,  2  Brod.  &  B.  38 ;  Lindo  v.  Lindo,  1  B.  496 ;  Squire  parties. 
V.  Ford,  9  Ha.  47 ;  Lyall  v.  Edwards,  6  H.  &  N.  337 ;  Turtier  v. 
Turner,  14  Ch.  D.  829. 

A  delivery  of  the  mortgage  deed  by  the  mortgagee  to  the  Delivery  of 
mortgagor  with  the  intention  of  releasing  the  mortgage  debt  3^°^  to^*^ 
does  not  release  it.     The  debt  would  be  released  if  the  mort-  mortgagor. 
gagee  at  the  same  time  declared   himself  a  trustee  of  the 
mortgaged  premises  for  the  mortgagor.     Re  Haneoclc,  57  L. 
J.  Ch.  793 ;  59  L.  T.  197 ;  Edwards  v.  Walters,  [1896]  2  Ch. 
157.     Bichards  v.  Syms  (2  Eq.  Abr.  617)  is  apparently  no 
longer  law. 

A  power  given  to  a  majority  of  debenture-holders  to  bind  Eeiease  by 
the  minority  is   not   determined   by  the   dissolution   of  the  holders. 
company.      Sneath   v.    Valley   Gold,   Limited,    [1893]    1    Ch. 
477. 

A  power   to   sanction   any  modification  of  the  rights  of  Power  to 
debenture-holders  includes  a  power  to  accept  fully  paid  shares  ™°  '  ^ 
in  a  different  company  in  lieu  of  their  debentures  (a),  to  let  in 
new  debentures  to  rank  pari  passu  (b),  to  let  in  a  charge  in 
priority  to  the  debentures  (e),  or  to  convert  redeemable  stock  into 
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irredeemable  stock  (d).  (a)  Mercantile  Investment  Co.  v.  Biver 
Plate  Trust  Co.,  [1894]  1  Ch.  578 ;  In  re  Lahuan  &  Borneo, 
Limited,  18  T.  L.  R.  216.  (h)  Walker  v.  Elmore  s  German  Metal 
Co.,  85  L.  T.  767 ;  In  re  Kent  Collieries,  Limited,  23  T.  L.  E. 
407,  559.  (c)  In  re  Dominion  of  Canada  Tiinber  Co.,  55  L.  T. 
347  ;  Follit  v.  Mdijstone  Granite  Quarries,  [1892]  3  Ch.  75. 
[d)  In  re  Joseph  Stocks  &  Co.,  26  T.  L.  R.  41. 

A  power  to  sanction  any  compromise  of  the  rights  of 
debenture-holders  does  not  arise  unless  those  rights  are  in 
controversy,  or  there  is  a  difficulty  in  enforcing  them.  Mer- 
cantile Investment  Co.  v.  International  Go.  of  Mexico,  [1893]  1 
Ch.  484  n. ;  Sneath  v.  Valleij  Gold,  Limited,  [1893]  1  Ch.  477 ; 
Mercantile  Investment  Co.  v.  Biver  Plate  Trust  Co.,  [1894]  1 
Ch.  578,  596. 

A  power  to  release  the  mortgaged  premises  does  not  give 
power  to  release  the  liability  of  the  company  to  pay  principal 
and  interest.  Mercantile  Investment  Co.  v.  International  Go.  of 
Mexico,  [1893]  1  Ch.  484  n. 

A  clause  in  a  debenture  trust-deed,  providing  that  a  resolu- 
tion of  a  majority  of  debenture-holders  shall  bind  all  the 
holders  "  as  effectually  as  if  all  such  holders  were  competent 
to  consent  and  had  consented  thereto  in  writing  for  valuable 
consideration,"  does  not  enable  a  majority  to  apply  a  fund  set 
apart  under  the  trust-deed  for  the  payment  of  interest  on  the 
debentures  in  the  payment  of  other  debts  of  the  company. 
Eaij  V.  Swedish  &  Nortvegian  By.  Go.,  5  T.  L.  R.  460. 


Payment  by 
mortgagor. 


D.  Determination  by  Merger. 

Where  a  person  entitled  to  the  equity  of  redemption  pays 
off  a  mortgage,  the  question  arises,  whether  the  charge  is 
extinguished. 

Where  a  mortgagor  or  other  person  personally  liable  to  pay 
the  mortgage  debt  pays  off  a  mortgage  or  purchases  the  mort- 
gaged property  on  a  sale  by  the  mortgagee  under  his  power, 
the  mortgage  is  necessarily  extinguished,  and  the  mortgagor 
cannot  set  it  up  against  a  subsequent  incumbrance  created  by 
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him.     Otter  v.  Ycrnx,  2  K.  &  J.  650 ;  6  D.  M.  &  G.  638 ;  Piatt 
T.  Mendel,  27  Oh.  D.  246,  251. 

Where  the  creator  of  successive  mortgages,  who  has  sold 
the  equity  of  redemption,  and  who  has  been  discharged  by 
bankruptcy  from  his  personal  liabilities  under  the  mortgages, 
subsequently  purchases  the  first  mortgage,  he  can  hold  it  as 
against  the  puisne  mortgages,  although  he  repurchases  the 
equity  of  redemption.  In  re  Howard's  Estate,  29  L.  E. 
Ir.  266. 

Where  a  person  interested  in  the  equity  of  redemption.  Payment  by 
but  not  personally  liable  for  the  mortgage  debt,  pays  off  a  personally 
mortgage,  there  is  no  rule  of  law  that  the  mortgage  is  extin-  ^^   **• 
guished.     The  question  whether  it  is  or  is  not,  is  a  question 
of  intention.    Mackenzie  v.  Gordon,  6  CI.  &  F.  875,  883  ;  Adams 
V.  Angell,  5  Ch.  D.  634 ;  Minter  v.  Garr,  [1894]  3  Ch.  498 ; 
Thome  v.  Gann,  [1895]  A.  C.  11 ;  Butler  v.  Rice,  [1910]  2  Ch. 
277. 

The  second  ground  upon  which  the  decision  in  Toulmin  v. 
Steere  (3  Mer.  210,  223)  was  based  is  no  longer  law.  Cases 
supra. 

Where  a  person  entitled  to  the  equity  of  redemption  in  A. 
pays  off  a  mortgage  on  A.  and  B.,  the  mortgage,  though  it 
may  determine  as  to  A.,  will  be  kept  alive  as  to  B.  Tmrs  v. 
Enowles,  [1891]  2  Q.  B.  564,  572. 

Where  a  trustee  in  bankruptcy  acquires  a  mortgage  on  Tcustee  in 

,.  .11  111-  ii      bankruptc}'. 

property  of  the  bankrupt,  he  is  entitled  to  hold  it  to  the 
extent  of  the  amount  secured  for  the  benefit  of  the  creditors. 
Squire  v.  Ford,  9  Ha.  47,  60 ;  Adams  v.  Angell,  5  Ch.  D.  634, 
647 ;  Graehnall  v.  Janson,  6  Ch.  D.  735 ;  Bell  v.  Sunderland 
Building  Society,  24  Ch.  D.  618. 

Where  a  purchaser  of  the  equity  of  redemption  subsequently  Purchaser  of 
pays  off  a  charge,  the   question  whether  the   charge  is  kept  redemption. 
alive  or  not  is  a  question  of  intention.     In  re  Gorlc  Earlmir 
Bocks  Go.,  17  L.  E.  Ir.  515;  GoJmldoss  Go^Mtldoss  v.  Buimlux 
Seochand,  11  Ind.  Ap.  126  ;  Thome  v.  Gatm,  [1895]  A.  C.  11. 

The  same  rule  applies  where  the  payment  of  the  charge  is 
contemporaneous  with  the  purchase  of  the  equity  of  redemption, 
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or  where  the  purchaser  of  the  equity  of  redemption  is  himself 
entitled  to  the  charge.  Watts  v.  Symea,  1  D.  M.  &  G.  240; 
Eatjden  v.  Kirlqxitrich,  34  E.  645.  Toulmin  v.  Steere  (3  Mer. 
210),  so  far  as  it  decides  the  contrary,  is  no  longer  lav?, 

Toulmin  v.  Steere  can  only  be  supported  on  the  ground  that 
the  purchasers  of  the  equity  of  redemption  did  not  in  fact 
intend  to  keep  alive  the  mortgages  which  were  paid  off  out 
of  the  purchase-money,  or  that,  if  they  did  so  intend,  the 
language  of  the  purchase-deed  prevented  effect  being  given 
to  their  intention,  Adams  v.  Angell,  5  Ch.  D.  684,  645 ; 
Thome  v.  Cann,  [1895]  A.  C.  11,  16,  18. 

The  intention  to  keep  alive  or  to  extinguish  a  charge  may 
be  gathered  from  the  language  of  the  deed  and  from  the 
circumstances  attending  the  transaction.  Adams  v.  Angell,  5 
Ch.  D.  634;  Thome  v.  Cann,  [1895]  A.  C.  11 ;  CrosUe-EillY. 
Saijer,  [1908]  1  Ch.  866. 

In  certain  cases  the  language  of  the  deed  purporting  to 
extinguish  a  charge  has  been  held  to  outweigh  all  indications 
of  a  contrary  intention  to  be  gathered  from  surrounding 
circumstances,  or  to  be  presumed  from  the  interest  which  the 
person  paying  the  charge  had  in  keeping  it  alive.  Parry  v. 
Wrif/hf,  1  Si.  &  St.  869;  5  Euss.  142;  Broivii  v.  Stead,  5  Sim. 
535 ;  Smith  v.  Phillips,  1  Kee.  694 ;  Medley  v.  Horton,  14  Sim. 
222,  226. 

Subsequent  dealings  may  help  to  show  an  intention  to 
prevent  merger.     Lea  v.  Thursby,  [1904]  2  Ch.  57. 

If  the  person  entitled  to  the  land  and  also  to  the  charge 
devises  (a)  or  mortgages  the  land  (b)  without  mentioning 
the  charge  there  is  merger.  («)  Tyler  v.  Lahe,  4  Sim.  351. 
(i)  In  re  Gihhon,  [J  909]  1  Ch.  367. 

As  between  vendor  and  purchaser,  where  the  vendor  agrees 
to  sell  an  estate  free  from  incumbrances,  the  purchaser  can 
insist  on  having  the  incumbrances  kept  on  foot  for  his  benefit. 
Barry  v.  Eardiiuj,  1  -T.  &  Lat.  475 ;  Glarh  v.  May,  16  B.  273 ; 
Goojier  v.  Gartwriyht,  Job.  679. 

The  intention  to  keep  a  charge  alive  will  be  presumed  when 
it  is  for  the  benefit  of  the  person  paying  it  off  or  otherwise 
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acquiring  it  that  it  should  be  kept  alive,  and  this  presumption 
may  countervail  language  in  the  deed  pointing  to  an  extinction 
of  the  charge.  Irhy  v.  Irhj  (No.  3),  25  B.  632 ;  Adams  v. 
Angell,  5  Ch.  D.  634;  Thome  v.  Gann,  [1895]  A.  C.  11; 
Liquidation  Estates  Purchase  Co.  v.  Willoughhy,  [1898]  A.  C. 
321 ;  Ingle  v.  Yaughan  Jenkins,  [1900]  2  Ch.  368 ;  Capital  & 
Counties  jBanlc  v.  Rhodes,  [1903]  1  Ch.  631 ;  Croshie-Hill  v. 
Sayer,  [1908]  1  Ch.  866,  877. 

1.  Where  tenant  for  life  pays  off  or  becomes  entitled  to  a  Tenant  for 
charge  on  the  fee,  the  presumption  is  that  he  intended  the  or  becoming 
charge  to  be  kept  alive  as  against  the  inheritance.     Morgan  v.  entitled  to 
Jones,  1  B.  C.  C.  206  ;  Shreivsbury  v.  Shrewsbury,  1  Ves.  J.  227 ; 

Burrell  v.  Egremont,  7  B.  205,  232 ;  Morley  v.  Morley,  5  D.  M. 

&  G.  610,  620 ;  Pitt  v.  Pitt,  22  B.  294 ;  Lindsay  v.    WicMoiv, 

I.  R.  7  Eq.  192  ;  In  re  Harvey,  [1896]  1  Ch.  137  ;  Giffard  v. 

Fitzhardinge,  [1899]  2  Ch.  32. 

There  is,  however,  no  presumption  that  a  tenant  for  life  Tenant  for 

1  ■  f  ,  1  r>  i     life  paying 

paymg  interest  on  a  charge  in  excess  oi  rents  and  pronts  interest  in 

received  by  him  intends  to  make  himself  an  incumbrancer  on  ^^^^  ° 

the   inheritance   in    respect   of   such    excess.      Kensington  v. 

Bouverie,  7  H.  L.  C.  557. 

No  presumption  arises  in  favour  of  merger  although  the 
tenant  for  life  has  also  a  general  power  of  appointment.  Smith 
V.  Smith;  19  L.  E.  Ir.  514. 

The  fact  that  a  person  paying  off  a  charge  upon  an  estate  in  Omission  to 
which  he  has  only  a  partial  interest  has  neglected  to  take  an  ment  to 
assignment  to  a  trustee  for  himself,  is  not  of  itself  sufficient  to  '^  ' 
rebut  the  presumption  that  the  charge  was  intended  to  be  kept 
alive.     Redington  v.  Bedington,  1  Ba.  &  Be.  131,  142 ;  Morley 
V.  Morley,  5  D.  M.  &  G.  610,  619. 

2.  (a)  Where  tenant  in  tail  in  possession  pays  off"  a  charge.  Tenant  in  tail 

,  ^  .        .       ,         ,      paying  or 

or  a  charge  devolves  upon  him,  the  presumption  is  that  he  becoming 

intended  the  charge  to  sink  for  the  benefit  of  the  fee.     Jones  charge. 

V.  Morgan,  1  B.  C.  C.  206 ;   Ware  v.  Polhill,  11  Ves.  257,  277  ; 

Gi-ice  v.  Shaiv,  10  Ha.  76. 

(h)  Where  tenant  in  tail  in  remainder,  subject  to  limitations 

which    may  defeat   his    estate    tail,  pays   off   a  charge,  and 
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subsequently  becomes  entitled  in  possession,  no  presumption 
arises  that  he  intended  to  exonerate  the  estate.  Wigsell  v. 
Wigsell,  2  Si.  &  St.  364 ;  Eorton  v.  Smith,  4  K.  &  J.  624. 

(c)  Where  a  person  upon  whom  the  benefit  of  a  charge  has 
devolved  subsequently  becomes  entitled  to  an  estate  tail  in 
possession  in  the  property  subject  to  the  charge,  the  presump- 
tion arises  that  he  intended  the  charge  to  sink.  Eorton  v. 
Smith,  4  K.  &  J.  624. 

The  presumption  in  favour  of  merger  in  the  case  of  a  tenant 
in  tail  is  based  upon  his  power  at  any  time  to  make  himself 
owner  of  the  fee.  It  does  not  arise,  therefore,  where  the 
tenant  in  tail  is  an  infant  (Ware  v.  Polehill,  11  Ves.  257,  277  ; 
Alsop  V.  Bell,  24:  B.  451,  467),  or  restrained  from  barring  his 
estate  tail  (Shrewsbury  v.  Shrewsbury,  1  Ves.  J.  227). 
Tenant  m  fee        3_  t(f\  Where  a    tenant  in  fee  in    possession  pavs  off  or 

paying  or  '         _  •*  -^    • 

becomes  entitled  to  a  charge,  the  presumption  is  that  he 
intends  the  charge  to  merge  in  the  fee.  Price  v.  Gibson,  2 
Ed.  115 ;  Hood  v.  Phillips,  3  B.  513  ;  Swabey  v.  Sivabey,  15 
Sim.  106,  502 ;  Pitt  v.  Pitt,  22  B.  294 ;  Swinfen  v.  Swinfen,  29 
B.  199;  Tyrivhitt  v.  Tyrwhitt,  32  B.  244;  In  re  Freneli- 
Brewster's  settlements,  [1904]  1  Ch.  713. 

(b)  Where  a  person  having  a  contingent  interest  in  an 
estate  pays  off  a  charge  on  the  estate,  and  subsequently 
becomes  entitled  to  the  fee,  no  presumption  arises  in  favour 
of  merger.     Trevor  v.  Trevor,  2  My.  &  K.  675. 

(c)  Where  a  person  entitled  to  the  benefit  of  a  charge 
subsequently  becomes  tenant  in  fee  of  the  estate  subject  to 
the  charge,  the  presumption  is  that  the  charge  is  intended  to 
merge  in  the  fee.  Bonisthorpe  v.  Porter,  2  Ed.  162 ;  Tyler  v. 
Lake,  4  Sim.  351. 

The  presumption  in  favour  of  merger  only  arises  where 
the  person  entitled  both  to  the  charge  and  to  the  estate  has  no 
interest  to  keep  the  charge  subsisting. 

No  presumption,  therefore,  arises  in  favour  of  merger  where 
a  charge  is  paid  off  by  a  tenant  in  fee  with  an  executory  devise 
over  (Brinkwat<;r  v.  Combe,  2  iSi.  &  St.  340),  or  by  a  tenant 
in  fee  whose  title  is  disputed  (In  re  Pride,  [1891]  2  Ch.  135). 


Merger  not 
presumed 
contrary  to 
interest  of 
party. 
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No  presumption  in  favour  of  merger  arises  where  the  effect 
of  a  merger  would  be  to  give  priority  to  intervening  incum- 
brancers. Forhes  v.  Moffat,  18  Ves.  384;  Clarendon  v.  JBarham, 
1  Y.  &  C.  C.  688 ;  Davis  v.  Barrett,  14  B.  54:^ ;  Grice  v.  Shaw, 
10  Ha.  76 ;  see  Johnson  v.  IVehter,  4  D.  M.  &  G-.  474,  488. 

The  doctrine  that  a  charge  devolving  upon  an  infant  tenant 

in  fee  did  not  merge  was  based  upon  the  ground  that  it  was 

for  the  infant's  benefit  to  swell  his  personal  estate,  over  which 

he  had  (before  the  "Wills  Act)  a  power  of  disposition  while 

under  age.     Thomas   v.    Kemeys,   2    Vern.    348 ;    Compton  v. 

Oxenden,  2  Ves.  J.  261. 

The  intention  to  keep  a  charge  alive  or  to  extinguish  it  is  Intention  to 

•i-iiiiifi  •         •     keep  charge 

not  finally  ascertained  till  the  death  ot  the  person  paying  it  alive  or  not, 

off.    Evidence  of  intention  may  be  gathered  from  the  will.  tlinecT^^^^' 

Bedington  v.  Bedington,  1  Ba.  &  Be.  131, 142 ;  Hood  v.  Phillips, 

3  B.  513 ;  Pitt  v.  Pitt,  22  B.  294 ;  Swinfen  v.  Swinfen  (No.  3), 

29  B.   199;  In   re  Nimn's  Estate,  23    L.   R.   Jr.    286;  In   re 

Simmons,  87  L.  T.  594;  In  re  Lloyd's  Estate,  [1903]  1  I.  R. 

144. 

Where  a  tenant  for  life  pays  off  a  charge  on  the  inheritance 
with  the  intention  of  extinguishing  it,  it  would  appear  that 
he  cannot  subsequently  set  it  up.  Morley  v.  Morley,  5  D.  II. 
&  G.  610,  626. 

At  any  rate,  this  rule  does  not  apply  to  a  tenant  for  life 

who  acquires  a  charge  under  a  will  or  as  next  of  kin.     In  re 

Godley's  Estate,  [1896]  1  I.  R.  45. 

The  fact  that  the  person  paying  the  charge  has  it  assigned  Assignment 
'■  L    J      d  o  ^  <-^  qJ  charge  to 

to  a  trustee   for  his  benefit   is  evidence   of  an  intention   to  trustee. 

keep  it  alive,  but  is  not  of  itself  conclusive.     Buchinghamshire 

V.  Eobart,  3  Sw.  186,  199;  Hood  v.  Phillips,  3  B.  513;  Gunter 

V.  Gunter,  23  B.  571 ;   TyrivMtt  v.  Tyrivhitt,  32  B.  244 ;  In  re 

Lloyd's  Estate,  [1903]  1  I.  R.  144;  In  re  Gibbon,  [1909]  1  Ch. 

367. 

Declarations  of  the  person  paying  the  charge  are  also 
admissible  as  evidence  of  intention.  Astley  v.  Milles,  1  Sim. 
298,  327. 

The  presumption  in  favour  of  merger  does  not  arise  unless  Absolute 
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interest  in  the  absolute  interest  ia  the  charge  and  in  the  estate  subject 
estate^must  *o  *^^  charge  unite  in  the  same  person  during  his  life.  Thus, 
unite  during  qq  presumption  arises  where  the  estate  in  fee  of  the  person 
entitled  to  the  charge  is  subject  to  limitations  which  only 
become  incapable  of  taking  effect  by  his  death  (a),  or  where 
the  owner  of  the  estate  charged  has  during  his  life  merely  a 
reversionary  interest  in  the  charge  (&).  (a)  Wyndham  v.  Egre- 
mont,  Ambl.  753;  (&)  Wilhes  v.  Gollin,  8  Eq.  338. 

But  an  owner  in  fee  entitled  to  a  contingent  interest  in  a 
charge  upon  the  fee  may  declare  an  intention  that  the  charge 
shall  merge  if  his  interest  hereafter  becomes  absolute.  Johi- 
son  V.  Webster,  4  D.  M.  &  G.  474 ;  see  Pears  v.  Weightman,  '1 
Jur.  N".  S.  586. 

The  Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  enacts— 

Sect.  25,  (4).  There  shall  not,  after  the  commencement  of 
this  Act,  be  any  merger  by  operation  of  law  only  of  any  estate 
the  beneficial  interest  in  which  would  not  be  deemed  to  be 
merged  or  extinguished  in  equity. 

Equity  has  not  been  guided  as  to  merger  by  the  rules  of 
law.  The  question  whether  a  charge  is  extinguished  or  pre- 
served depends  upon  the  intention  of  the  party  in  whom  the 
charge  and  the  estate  subject  to  the  charge  are  united.  Bonis- 
thorpe  V.  Porter,  2  Ed.  162;  Forhes  v.  Moffatt,  18  Ves.  384; 
Astley  V.  Milles,  1  Sim.  298,  340. 

Where  a  tenant  in  tail  (erroneously  believing  himself  to  be 
tenant  in  fee)  paid  off  a  portion  secured  by  a  term,  with  the 
intention  of  extinguishing  the  charge,  it  was  held  that  the 
term  still  subsisted  for  his  benefit.  Bucldnghamsliire  v.  Eobavt, 
3  Sw.  186. 


Judicature 
Act,  18Y3, 
s.  25,  (4). 


Companies 
(Consolida- 
tion) Act, 
1908,  s.  120. 


E.    Determination  under  Statutory  Provisions. 

The  Companies  (Consolidation)  Act,  1908  (8  Edw.  7,  c.  69), 
sect.  120  (corresponding  to  the  Joint  Stock  Companies  Arrange- 
ment Act,  1870  (33  &  34  Vict.  c.  104),  sect.  2),  provides  in 
effect  that,  where  any  compromise  or  arrangement  is  proposed 
between  a  company  liable  to  be  wound  up  under  the  Act,  and 
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its  creditors  or  any  class  of  them,  the  Court  may  order  a 
meeting  of  the  creditors  or  class  of  creditors  to  be  summoned, 
and  if  a  majority  in  number  representing  three-fourths  in 
value  of  the  creditors  or  class  of  creditors  present  either  in 
person  or  by  proxy  at  the  meeting,  agree  to  any  arrangement 
or  compromise,  the  arrangement  or  compromise  shall,  if 
sanctioned  by  the  Court,  be  binding  on  all  the  creditors  or 
the  class  of  creditors,  as  the  case  may  be,  and  also  on  the 
company,  or  in  the  case  of  a  company  in  the  course  of  being 
wound  up,  on  the  liquidator  and  contributories  of  the  company. 

Secured  creditors  are  within  the  Act,  and  the  Court  has  Secured 

.,.,.,  , .  .  ,  .   1    creditors  arc 

jurisdiction  to  sanction  an  arrangement  or  compromise  which  within  Act. 
affects  their  security.   Li  re  Alahama  By.  Co.,  [1891]  1  Ch.  213. 

Compromises  have  been  sanctioned  which  provided  for  What  com- 
debenture-holders  giving  up  their  security  on  payment  of  sanctioned. 
less  than  was  actually  due  upon  it  (Re  Madras  Irrigation  Go., 
Buckley  on  Companies  Act,  9th  ed.  p.  271),  or  in  exchange 
for  paid-up  shares  in  the  new  company  {Slater  v.  Darlaston 
Steel  Co.,  (1877)  W.  N.  139,  165 ;  In  re  Empire  Mining  Co.,  44 
Ch.  D.  402). 

'•■  Three-fourths  in  value  "  means  three-fourths  in  value  of  "  Three- 
creditors  present  at  the  meeting.     In  re  Bessemer  Steel  Co.,  1  °^q  .?  ^^ 
Ch.  D.  251. 

The  proxy  must  be  authorized  to  act  by  an  instrument  in  Proxy, 
writing,  but  the  Court  may  dispense  with  the  production  of 
the  proxy  paper  at  the  meeting.     In  re  English,  Scottish  and 
Australian  Chartered  Baiih,  [1893]  3  Ch.  385. 

The  holders  of  debentures  to  bearer  are  not  entitled  to  vote  Holders  of 
unless  they  produce  their  debentures  at  or  before  the  meeting.  bea,™i.""^^  ° 
In  re  Wedgwood  Coal  Co.,  6  Ch.  D.  627. 

The  order  in  which  the  sanctions  required  by  the  Act  are  Order  of 
given  is  immaterial.     In  re  Dynover  Collieries  Co.,  11   Ch.  D. 
605. 

The  Court  will  not  sanction  a  scheme,  although  the  formal  Majority 
provisions  of  the  Act  have  been  complied  with,  unless  it  is  bona  fide. 
satisfied,  (1)  that  the  majority  has  acted  hona  fide,  and  without 
regard  to  interests  which  they  may  have  other  than  as  creditors. 
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(2)  that  the  scheme  is  reasonable  and  represents  a  fair  com- 
promise between  conflicting  interests.  In  re  Wedgwood  Coal 
Co.,  6  Ch.  D.  697;  In  re  Alabama  Ey.  Co.,  [1891]  1  Oh.  2]3; 
III.  re  English,  Scottish  and  Australian  Chartered  Bank,  [1893]  3 
Ch.  385;  In  re  London  Chartered  Banh  of  Australia,  [1893]  3 
Ch.  540. 
Railway  The  Railway  Companies  Act,  1867  (30  &  31  Vict.  c.  127) 

AcriSOT^^  provides  (sect.  6)  that  where  a  company  are  unable  to  meet 
their  engagements  with  their  creditors,  the  directors  may  pre- 
pare a  scheme  of  arrangement  between  the  company  and  their 
creditors,  and  file  the  same  in  the  Court  of  Chancery. 

The  scheme  is  to  be  deemed  to  be  assented  to  by  each  of 
the  following  classes  when  it  is  assented  to  in  writing  by  three- 
fourths  in  value  of  such  class  : — 
What  assents  (1)  Holders  of  mortgages,  bonds,  or  debenture  stock  (sect, 
are  rectmred.  -j^Q) ;  (2)  holders  of  any  rent-charge  or  other  payment  charged 
on  receipts  of,  or  payable  by  the  company  in  consideration  of 
the  purchase  of  the  undertaking  of  another  company  (sect. 
11);  (3)  guaranteed  or  preference  shareholders  (sect.  12); 
(4)  holders  of  mortgages,  bonds,  and  debenture-stock,  and 
guaranteed  or  preference  shareholders  of  the  leasing  company, 
if  the  arranging  company  are  lessees  of  a  railway  (sect.  14). 

The  scheme  is  to  be  deemed  to  be  assented  to  by  the 
ordinary  shareholders  of  the  company,  or  of  the  leasing 
company,  when  it  is  assented  to  at  an  extraordinary  general 
meeting  of  such  company  specially  called  for  that  purpose 
(sects.  13,  14). 
When  assent  The  assent  of  a  class  or  company  is  not  requisite  in  case 
not  required,  ^j^g  scheme  does  not  prejudicially  affect  any  right  or  interest 

of  such  class  or  company  (sect.  15). 
Confirmation  T'l'^  directors  may,  within  a  prescribed  time,  apply  to  the 
of  scheme.  Court  for  confirmation  of  the  scheme  (sect.  16) ;  and  the  Court, 
after  hearing  the  directors,  and  any  creditors,  shareholders,  or 
other  parties  whom  the  Court  thinks  entitled  to  be  heard,  may, 
if  satisfied  that  the  scheme  has  been  assented  to  within  the 
prescribed  time,  and  that  no  sufficient  objection  to  it  has  been 
established,  confirm  the  scheme  (sect.  17). 
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The  scheme  when  confirmed  shall  be  enrolled  in  the  Court,  Effect  of 
and  thenceforth  the  same  shall  be  binding  and  effectual  to  all  ""'^  ^™*  ^°^' 
intents,  and  the  provisions  thereof  shall,  against  and  in  favour 
of  the  Company  and  all  parties  assenting  thereto  or   bound 
thereby,  have  the  like  effect  as  if  they  had  been  enacted  by 
parliament  (sect.  18). 

The  Court  has  power  to  confirm  a  scheme  which  converts 
mortgages  and  bonds  of  the  company  into  irredeemable  de- 
benture-stock. In  re  Irish  North  Western  By.  Co.,  I.  E.  2  Eq. 
425;  3Eq.  190. 

As  to  what  companies  are  within  the  Act,  see  pp.  328,  329. 

A  debenture-holder  who  has  obtained  judgment  is  still  a  Debenture- 
debenture-holder,  and  is  bound  by  the  assent  of  the  requisite  ^"i^^"^- 
majority  of  debenture-holders.    Potteries,  Shrewsbury  and  North 
Wales  By.  Go.  v.  Minor,  6  Ch.  621. 

A  "  preferred   ordinary "  shareholder   is   not   a   preferred  Preferred 
shareholder  within  the  Act.     In  re  Brighton  and  Dyke  By.  Co.,  shareholder. 
44  Ch.  D.  28. 

The  assent  of  a  class  is  required  if  any  existing  right  or 

interest  of  the  class  is  prejudicially  affected  by  the  scheme. 

Their  assent  cannot  be  dispensed  with  on  the  ground  that  the 

scheme,  as  a  whole,  is  beneficial  to  them.     In  re  Neath  and 

Brecon  By.  Co.,  [1892]  1  Ch.  349. 

Unpaid  vendors  of  land  and  outside  creditors  are  not  bound  Unpaid  ven- 

•T-Tii  •  T  dors,  outside 

by  the  scheme  unless  they  individually  assent  to  it.     In  re  creditors. 

Cambrian  By.  Co.'s  Scheme,  3  Ch.  278 ;  In  re  East  and  West 

Junction  By.  Co.,  8  Eq.  87 ;  Stevens  v.  Mid-Hants  By.  Co.,  8  Ch. 

1064. 

The  rights  of  an  outside  creditor  who  has  not  assented  can 
neither  be  prejudiced  nor  improved  by  a  scheme.  He  does 
not  by  virtue  of  a  scheme  gain  any  priority  over  secured 
creditors,  the  nature  of  whose  securities  is  altered  by  it. 
Stevens  v.  Mid-Hants  By.  Co.,  8  Ch.  1064 ;  In  re  Navan  By. 
Co.,  17  L.  E.  Ir.  398. 

The  Court  will  not  confirm  a  scheme  which  in  terms  purports 

to  bind  outside  creditors  or  unpaid  vendors  of  land  without 

their  consent.     In  re  Bristol  and  North  Somerset  By.  Co.,  6  Eq. 

AM.  2  Q 
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448 ;  In  re  Somerset  and  Dorset  By.  Go.,  18  W.  E.  332 ;  In  re 
East  and  West  India  Dock  Co.,  44  Ch.  D.  38,  64. 

A  scheme  will  not  be  sanctioned  which  deprives  outside 
creditors  of  a  reasonable  prospect  of  payment.  In  re  East  and 
West  Junction  By.  Go.,  8  Eq.  87 ;  In  re  East  and  West  India 
Bock  Go.,  44  Ch.  D.  38. 


Surety 
mortgaging 
property  as 
security. 


1.  Surety 
contracting 
as  principal 
flebtor. 


2.  Creditor 
becoming 
aware  of 
suretyship 
after  con- 
tract. 


3.  Joint  prin- 
cipal debtor 
afterwards 
becoming 
surety. 


F.  Detekmination  as  against  a  Sdeety. 

A  consideration  of  the  circumstances  under  which  a  surety 
is  released,  wholly  or  partially,  belongs  to  the  law  of  principal 
and  surety.  Some  points  specially  bearing  on  mortgages  may 
here  be  noticed. 

Where  a  surety  not  only  covenants  to  pay  a  debt,  but  also 
mortgages  property  of  his  own  to  secure  it,  any  conduct  on  the 
part  of  the  creditor  which  discharges  the  personal  liability  of 
the  surety  also  releases  the  security  which  he  has  given.  Hodg- 
son V.  Hodgson,  2  Kee.  704;  Bolton  v.  Salmon,  [1891]  2  Ch.  48. 

The  obligations  of  the  creditor  to  the  surety,  by  the  breach 
of  which  the  surety  is  or  may  be  discharged,  are  not  confined 
to  cases  where  the  surety  enters  into  the  contract  as  a  surety, 
and  is  known  to  be  such  to  the  creditor. 

1.  The  fact  that  the  surety  purports  to  contract  as  a  principal 
debtor  does  not  affect  his  rights  as  against  the  creditor  if  the 
creditor  is  aware  that  he  is  merely  a  surety.  Pooley  v.  Harra- 
dine,  7  E.  &  B.  431. 

2.  Although  the  creditor  believes  at  the  time  of  the  contract 
that  he  is  contracting  with  two  principal  debtors,  yet  if  he 
afterwards  learns  that  one  of  them  is  a  surety,  he  is,  as  from 
that  time,  affected  with  all  equities  in  favour  of  the  surety. 
Hollier  v.  Eyre,  9  CI.  &  F.  1 ;  Overend,  Guerney  &  Go.  v. 
Oriental  Financial  Gorporution,  L.  K.  7  H.  L.  348  ;  Duncan, 
Fox  &  Go.  V.  North  &  South  Wales  Bank,  6  App.  Ca.  1,  12. 

3.  Where  a  creditor  has  two  joint  principal  debtors,  who 
subsequently  agree  between  themselves  to  stand  in  the  re- 
lation of  principal  and  surety,  the  creditor  is  affected  by  the 
ao-reement  if  he  becomes  aware  of  it,  and  cannot,  after  such 
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knowledge,  give  time  to  the  principal  debtor  without  releasing 
the  surety.  Oaheley  v.  Pasheller,  4  01.  &  F.  207  ;  10  Bli.  N.  S. 
548 ;  Mainguij  v.  Lewis,  I.  E.  5  C.  L.  229  ;  Bouse  v.  Bradford 
BanJmig  Co.,  [1894]  2  Oh.  32,  A.  C.  586,  overrding  Stvire  v. 
Bedman,  1  Q.  B.  D.  536. 

A  surety  who  has  mortgaged  property  to  secure  a  debt  Assignment 
is  not   released  if  the   creditor   assigns   the    debt   with    the  securities. 
securities  for  the  same.     Wheatley  v.  Bastow,  7  D.  M.  &  Gr. 
261. 

A  release  of  the  principal  debtor  releases  the  surety.     The  Release  of 
creditor  cannot  release  the  principal  debtor  and  reserve  his  debto?*^ 
rights  against  the  surety.     The  debt  is  gone  by  the  release. 
Webh  V.  Hewitt,  3  K.  &  J.  438  ;  Commercial  Bank  of  Tastnania 
V.  Jones,  [1893]  A.  C.   313 ;  In  re  E.   W.  A.,  [1901]  2  K.  B. 
642. 

But  where  the  surety  expressly  contracts  that  the  creditor 
may  compound  with  the  principal  debtor,  the  surety  is  not 
released  by  a  composition ;  Cowper  v.  Smith,  4  M.  &  W. 
519 ;  Union  Bank  of  Manchester  v.  Beech,  3  H.  &  C.  672 ; 
Perry  v.  National  Provincial  Bank  of  England,  [1910]  1 
Ch.  464. 

If  the  creditor  takes  out  execution  against  the  principal 
debtor  and  waives  it,  he  discharges  the  surety.  Mayhew  v. 
Crickett,  2  Sw.  185 ;  Newton  v.  Ghorlton,  10  Ha.  646,  660. 

A  release  of  the  principal  debtor  by  operation  of  law,  e.g.  Beiease  of 
by  a  composition  in  bankruptcy  or  under  section  120  of  the  operation  of 
Companies  (Consolidation)  Act,  1908,  or  by  the  dissolution  of  ^'^^• 
the  Company,  does  not  release  the  surety.     Andrew  v.  Macklin, 
6  B.  &  S.  201 ;  Megrath  v.  Gray,  L.  R.  9  C  P.  216 ;  Ex  parte 
Jacobs,  10  Ch.  211 ;  In  re  London  Chartered  Bank  of  Australia, 
[1893]  3  Ch.  540 ;  In  re  Fitageorge,  [1905]  1  K.  B.  462. 

xiny  agreement  between  the  creditor  and  principal  debtor.  Alteration  of 
without  the  consent  of  the  surety,  which  alters  the  terms  of  original 
the  original  contract,  discharges  the  surety,  unless  it  is  without  "o^^^^""^- 
inquiry  evident  that  the  alteration  is  unsubstantial  or  must 
be  beneficial  to  the  surety.     Neivton  v.  Ghorlton,  10  Ha.  646, 
653  ;  Holme  v.  Brunskill,  3  Q.  B.  D.  495. 
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Agreement  to        Thus,  the  surety  is  released  if  the  creditor,  without  his 
give  time.  .      i     i  i  n 

consent,  agrees  to  give  time  to  the  principal  debtor.     oainueU 

Y.  Eowarth,  3  Mer.  272 ;  Bavies  v.  Stainhanh,  6  D.  M.  &  G. 
679 ;  Bolton  v.  BucMngham,  [1891]  1  Q.  B.  278. 

It   is  not    clear  whether  an  agreement    by   a   surety  to 
give  time  to  the  debtor  discharges  a  co-surety ;  Greenwood  v. 
Francis,  [1899]  1  Q.  B.  312. 
Eeservation  But  the  surety  will  not  be  released  if  the  creditor,  while 

against  agreeing  to   give   time   to   the    principal    debtor,   expressly 

sure  y.  reserves  his  rights  against  the  surety.     Boulibee  v.  Stubbs,  18 

Ves.  20 ;  Em  parte  Glendinning,  Buck,  517 ;  Owen  v.  Homan,  4 
H.  L.  C.  997 ;  Well  v.  Hewitt,  3  K.  &  J.  438. 
Release  An  instrument  by  which  the  creditor  purports  to  release 

agreement      the   principal   debtor,    and  reserves    his   rights    against  the 
not  to  sue.      surety,  will  sometimes,   in   order  to   make   the   two   clauses 
consistent,  be  construed  as  merely  an  agreement  not  to  sue 
the  principal  debtor.     Solly  v.  Forbes,  2  Brod.  &  B.  38 ;  Green 
V.  Wynn,  7  Eq.  28 ;  4  Ch.  204. 

A  surety  is  not  discharged  by  an  agreement  to  give  time 
to  the  debtor,  where  the  surety  has  agreed  not  to  require  the 
debtor  to  relieve  him  until  the  debtor  was  himself  sued. 
Bouse  V.  Bradford  Banking  Co.,  [1894]  2  Ch.  32.  See,  how- 
ever, S.  C.  in  H.  L.,  [1894]  A.  G.  586,  593,  599. 
Inaction  by  Mere  inaction  on  the  part  of  the  creditor  does  not  discharge 

creditor.  ^^q  surety.     Eyre  v.  Everett,  2  Euss.  381 ;  Creighton  v.  Banhin, 

7  CI.  &  E.  325,  346  ;  Mayor  of  Durham  x.  Fowler,  22  Q.  B.  D. 
394. 
Eelease  of  A  release  of  one  of  two  or  more  sureties  who  have  con- 

sureties.^^^'^^  tracted  jointly  or  severally  releases  the  others.  Bonser  v. 
Gox,  4  B.  379 ;  Ward  v.  National  Banlc  of  New  Zealand,  8 
App.  Ca.  755,  764 ;  Mercantile  Bank  of  Sydney  v.  Taylor, 
[1893]  A.  C.  317;  Ellesmere  Brewery  Co.  v.  Cooper,  [1896] 
1  Q.  B.  75. 

But  where  two  or  more  sureties  are  severally  liable,  a 
release  of  one  does  not  necessarily  release  the  others.  It 
will  only  release  another  several  surety,  to  the  extent  to 
which  that  other  has   been  deprived   by  the  release   of   his 
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right  to   contribution  from   the    surety  released.      Ward  y. 
National  Bank  of  New  Zealand,  8  A  pp.  Oa.  755. 

By  virtue  of  the  Mercantile  Law  Amendment  Act,  1856  Mercantile 
(19  &  20  Vict.  c.  97),  sect.  5,  every  surety  for  the  debt  of  ment  Aot,^ 
another  who  pays  such  debt  is  entitled  to  have  assigned  to  '^^  ^' 
him,  or  to  a  trustee  for   him,  every  judgment,  specialty,  or 
other  security  which  shall  be  held  by  the  creditor  in  respect 
of  such  debt.      This  enactment   only  declared  the   existing 
law. 

The  section  does  not  apply  to  a  surety  who  joins  in  a  mort- 
gage to  convey  his  interest  in  the  property,  but  does  not 
covenant  to  pay  the  mortgage  debt.  Cooper  v.  JenJdns,  32 
B.  337. 

It  follows  that  a  creditor  who  by  his  laches  allows  the  Creditor 
security  or  part  of  it  to  be  destroyed  releases  the  surety  pro  geo^t'y  to 
tanto.     Pearl  v.  Deacon,  24  B.   186 ;    1  De   G.    &   Jo.   461 ;  Pi^rish. 
Strange  v.  Fooks,  4  Giff.  408 ;  Wulff  v.  Jay,  L.  E.  7  Q.  B.  756 ; 
Taylor  v.  Bank  of  New  South  Wales,  11  App.  Ca.  596. 

And  where  a  creditor,  after  taking  a  security  from  the 
debtor,  subsequently  releases  part  of  the  property  comprised 
in  the  security,  the  surety  is  altogether  discharged.  Polak  v. 
Everett,  1  Q.  B.  D.  669. 

These  rules  apply  only  to  securities  taken  on  the  occasion.  Securities 
and  as  part  of  the  original  contract  under  which  the  surety  takenTy'^  ^ 
is  liable.  creditor. 

Although  the  surety  is  entitled  on  paying  off  the  creditor 
to  securities  subsequently  given  to  him  for  the  original  debt, 
it  has  been  held  that  the  creditor  is  under  no  obligation  to 
the  surety  to  preserve  such  securities  for  his  benefit,  and  that 
he  does  not  release  the  surety  by  dealing  with  them  to  his 
prejudice.  Wade  v.  Goope,  2  Sim.  155  ;  Newton  v.  Ghorlton,  10 
Ha.  646 ;  Polak  v.  Everett,  1  Q.  B.  D.  669,  676. 

G.    MoBTGAGE  Insurance  Policies. 

There   is  some  uncertainty  whether  a  mortgage  insurance  Uberrima 
policy  is  a  contract  of  suretyship  or  of  insurance.      Shaw  v.-'* 
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Boyoe,  Limited,  [1911]  1  Ch.  138.  But  in  any  case  it  is  a 
contract  in  which  uherrima  fides  is  required  on  the  part  of 
the  person  insured,  and  accordingly  concealment  of  material 
facts  affords  a  good  defence  to  an  action  on  the  policy. 
Seaton  v.  Heath,  [1899]  1  Q.  B.  782  (reversed  on  other  grounds, 
sub  vom.  Seaton  y.  Burnand,  [1900]  A.  C.  135).  Eomer,  L.J., 
declined  to  draw  a  hard  and  fast  line  between  contracts  of 
insurance  and  contracts  of  guarantee  for  the  purpose  of  the 
question  of  uherrima  fides ;  [1899]  1  Q.  B.,  p.  792. 
Indemnity.  The    same    uncertainty    makes    it    doubtful    whether   a 

mortgage   insurance    policy   operates    as    a    contract   of   in- 
demnity. 

The  mortgage    insurance   policy   under   consideration   in 
In  re  Benton's   Estate,  [1904]   2    Ch.    178,  was  held  by  the 
C.  A.  to  be  a  contract  of  suretyship  and  not  of  indemnity. 
In  Bane  v.  The  Mortgage  Lisuranee  Corp.,  [1894]  1  Q.  B.  54, 
Lord  Esher  and  Lopes,  L.J.,  held  that  a  policy  insuring  re- 
payment of   money  deposited  in   a  bank  was  a  contract   of 
indemnity,  and  Kay,  L.J.,  declined  to  decide  whether  it  was 
one  of  suretyship  or  insurance.     In  Finlay  t.  Mexican  Corp. 
[1897]  1  Q.  B.   517,    Charles,   J.,  held  that   a  mortgage  in- 
surance policy  is  both  a  contract  of  insurance  and  a  contract 
of  indemnity,  and  that  insurers  who  pay  a  debenture-holder 
any  principal  money  secured  by  a  debenture  and  guaranteed 
by  them  are  entitled  to  be  subrogated  to  his  rights  against 
the  debtor  company.      See  further  Shaw   v.    Boyce,   Limited, 
[1911]  1  Ch.  138. 
Subrogation.         Where  a  mortgage   deed   contained   a  joint    and   several 
covenant   for  payment   by  the  mortgagor,   and  A.  (who,  as 
between  himself  and  the  mortgagor,  was  a  surety  only),  and 
a  mortgage  insurance  policy  was  effected  whereby  the  insurers 
agreed  that  if  the  mortgagee  should  become  entitled  under 
the  power  in  the  mortgage  to  sell,  and   should  give  notice 
thereof  to  the  insurers,  the  latter  would,  six  months  after  the 
notice,  pay  the  principal  and  interest,  it  was  held  that  the 
insurers  were  not  co-sureties  with  A.,  but  were  guarantors  to 
the  mortgagee  against  the  default  of  both  the  mortgagor  and 
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A.,  and  having  paid  the  principal  were  entitled  to  be  subro- 
gated to  the  rights  of  the  mortgagee.  In  re  Denton's  Estate, 
[1904]  2  Oh.  178.  See,  too,  Parr's  Bank  v.  Albert,  5  Oomm. 
Gas.  116. 

A  guarantee  giren  to  a  debenture-holder  by  a  surety  for  interest, 
the   regular    payment   of  interest   payable   in   respect    of  a 
debenture   until   the   repayment   by   the   Companies    of   the 
principal  is  not  determined  by  the  dissolution  of  the  Company ; 
In  re  Fitzgeorge,  [1905]  1  K.  B.  462. 

An  insurance  policy  guaranteeing  to  the  debenture-holder  Alteration 
due  payment  of  the  principal  secured  by  the  debenture  if  the  maturity. 
Company  should  make  default  for  more  than  three  months  in 
payment  of  any  principal  "  due  under  the  debenture  "  entitles 
the  debenture-holder  to  sue  on  the  policy  if  the  principal  is 
not  paid  three  months  after  the  date  fixed  in  the  debenture, 
although  by  a  special  resolution  of  the  debenture-holders,  the 
date  for  payment  is  postponed.  Finlay  v.  Mexican  Insurance 
Corp.,  [1897]  1  C.  B.  517.  But  see  Mortgage  Insurance  Corp. 
V.  Pound,  65  L.  J.  Q.  B.  129  (H.  L.). 

Although  a  guarantee  given  by  an  individual  may  be  con-  poUcy 
strued  as  personal  only  and  not  assignable  (Sheers  v.  Thimhlehy  assignable. 
&  Son,  76  L.  T.  709),  a  guarantee  policy  issued  by  a  company 
whose  business  is  to  issue  mortgages  would,  it  is  conceived,  be 
held  to  be  assignable. 
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The  rights  of  the  incumbrancer  as  a  creditor  in  respect  of 
his  loan,  and  his  rights  in  respect  of  the  property  subject  to 
his  security,  are  not  interdependent.  The  determination  of 
his  rights  over  the  incumbered  property  does  not  affect  his 
right  to  recover  the  debt,  to  secure  which  the  incumbrance 
was  created. 

Thus,  tender,  though  it  may  discharge  a  pledge  or  lien.  Tender, 
does  not  discharge  the  debt  in  respect  of  which  the  pledge 
or  lien  arose.     Batdiff  v.   Davis,  Yelv.    178 ;  Eider,    [1893] 
P.  119. 

A  foreclosure  order  does  not  discharge  the  mortgage  debt  Foreclosure 
of  a  puisne  incumbrancer  even  though  he  consents  to  an  order 
not  allowing  him  time  to  redeem  the  first  mortgagee ;    Worth- 
ington  &  Go.  v.  Ablott,  [1910]  1  Ch.  588. 

As  to  the  stamps  on  discharge  of  a  mortgage,  see  below.  Stamps. 
p.  691. 

A.  Merger  of  the  Debt. 

"  It  is  a  general  rule  of  lavr  that  a  party,  by  taking  or 
acquiring  a  security  of  a  higher  nature  in  legal  operation 
than  the  one  he  already  possesses,  merges  and  extinguishes 
his  legal  remedies  upon  the  minor  security  or  cause  of  action, 
that  is  to  say,  the  taking  a  bond  or  covenant,  or  the  acquiring 
a  judgment  for  a  simple  contract  debt  merges  and  extinguishes 
the  simple  contract."  Per  Truro,  C,  in  Owen  v.  Homan,  3 
Mac.  &  G-.  378,  407. 

There  will  be  no  merger  unless  the  remedy  on  the  higher  No  merger 
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unless  security  is  co-extensive  with  the  remedy  on  the  lower  one. 

remedies  are      ,       „         „ 

co-extensive.    Ansell  v.  BaJcer,  15  Q.  B.  20 ;  Sharps  v.  Gibhs,  16  C.  B.  N.  S. 

527 ;  Boalei-  v.  Mayor,  19  C.  B.  N.  S.  76 ;  Bell  v.  Banks,  3 

Man.  &  Gr.  258 ;   Westmoreland  Slate  Go.   v.  Feilden,  [1891] 

3  Ch.  15 ;  Ghetivynd  v.  Allen,  [1899]  1  Ch.  353. 

No  merger  A  simple  contract  debt  will  not  be  merged  in  a  specialty 

where  express      i  i  •  o  r  j 

contract.        where  the  parties  expressly  contract  that  no  merger  shall  take 

place.     Twopenny  v.  Young,  3  B.  &  C.  208  ;  Boaler  v.  Mayor,  19 

C.  B.  N.  S.  76 ;  Commissioners  of  Stamps  v.  Hope,  [1891]  A.  C. 

476. 

Judgment  A  judgment  only  merges  the  particular  cause  of  action  ia 

merge  coila-    which  it  is  recoyered,  and  does  not  affect  any  collateral  remedy 

terai  remedy,  ^j^i^h  the  judgment  Creditor  may  have.     Brake  v.  Mitchell,  3 

East,  251 ;   Wegg  Prosser  v.  Evans,  [1894]  2  Q.  B.  101 ;  [1895] 

1  Q.  B.  108. 

Judgment  A  judgment  does  not  extinguish  a  simple  contract  debt  for 

merge  debt     ^^^  purpose  of  bankruptcy  proceedings.     Such  a  debt  is  still 

ru^to"^'^'         available  as  a  petitioning  creditor's  debt.     Bryant  y.  Withers, 

pi^po^es.        2  M.  &  S.  123 :  Em  parte  Griffiths,  3  D.  M.  &  G.  174 ;  In  re 

King  &  Beesley,  [1895]  1  Q.  B.  189. 

When  Where  there  is  a  covenant  for  the  payment  of  a  principal 

interest' is  ""^   Sum,  and  a  judgment  has  been  obtained  upon  the  covenant  for 

merged  in       that  sum,  the  Covenant  is  merged  in  the  judgment,  and,  if 
judgment  for  .  .  °  .... 

principal.       there  is  a  covenant  to  pay  interest  which  is  merely  incidental 

to  the  covenant  to  pay  the  principal  debt,  that  covenant  also 

is  merged  in  a  judgment  on  the  covenant  to  pay  the  principal 

debt.     Ex  parte  Fewings,  25  Ch.  D.  338. 

A  covenant  to  pay  interest,  so  long  as  the  principal  or  any 
part  thereof  shall  remain  unpaid,  is  merged  in  a  judgment  on 
the  covenant  to  pay  the  principal.  Florence  v.  Jenings,  2  0. 
B.  N.  S.  454 ;  Ex  parte  Fewings,  supra ;  Arluthnot  v.  Bunsilall, 
62  L.  T.  234. 

When  there  is  merely  a  covenant  to  pay  interest  until  the 
date  when  the  principal  is  made  repayable,  so  that  interest 
thereafter  could  only  be  recoyered  as  damages,  no  claim  can  be 
made  for  interest  or  damages  after  judgment  recoyered  on  the 
covenant.     In  re  European  Central  By.  Co.,  4  Oh.  D.  33. 
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AA'^here,  during  the  pendency  of  an  action  by  the  creditor,  When 
there  is  a  fresh  contract  between  debtor  and  creditor  for  the  interest  is 
continuance  of  the  loan  at  the  old  rate  of  interest,  judgment  °°*  ™^'^g®'^- 
recovered  in  the  action  does  not  affect  the  creditor's  rights 
under  the  new  contract.     In  re  Agriculturist  Cattle  Insurance 
Co.,  4  Oh.  D.  34  n. 

Although  the  personal  remedy  on  the  coyenant  merges  in 
a  judgment  and  the  judgment  carries  interest  at  4  per  cent, 
only,  the  mortgagee  is  entitled  to  retain  his  security  until  he 
has  been  paid  the  principal  and  also  interest  at  the  rate  fixed 
in  the  mortgage ;  ISconomic  Life  Assurance  v.  Ushorne,  [1902] 
A.  C.  147.  See,  too,  Popple  v.  Sylvester  (22  Ch.  D.  98)  where 
the  headnote  is  misleading.  The  creditor's  claim  was  not  in 
an  action  of  debt  but  in  an  action  to  realize  the  security  (see 
25  Ch.  D.  845,  346,  350).  See  also  Loivnj  v.  Williams,  [1895] 
1 1.  E.  274. 


B.  Limitations  on  the  Eecovery  op  a  Debt. 

The  Real  Property  Limitation  Act,  1874  (37  &  38  Vict.  c.  EeaiProperty 
57),  which  came  into  operation  (sect.  12)  on  the  1st  of  January,  ^^^  ^g^^^ 
1879,  enacts—  =*•  ^■ 

Sect.  8.  No  action  or  suit  or  other  proceeding  shall  be 
brought  to  recover  any  sum  of  money  secured  by  any  mort- 
gage, judgment,  or  lien,  or  otherwise  charged  upon  or  payable 
out  of  any  land  or  rent,  at  law  or  in  equity,  or  any  legacy, 
but  within  twelve  years  next  after  a  present  right  to  receive 
the  same  shall  have  accrued  to  some  person  capable  of 
giving  a  discharge  for  or  release  of  the  same,  unless  in  the 
mean  time  some  part  of  the  principal  money,  or  some  interest 
thereon,  shall  have  been  paid,  or  some  acknowledgment  of  the 
right!  thereto  shall  have  been  given  in  writing  signed  by  the 
person  by  whom  the  same  shall  be  payable,  or  his  agent,  to 
the  person  entitled  thereto,  or  his  agent ;  and  in  such  case 
no  such  action  or  suit  or  proceeding  shall  be  brought  but 
within  twelve  years  after  such  payment  or  acknowledgment. 
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Action  to 
recover  legacy 
charged  on 
laud. 


Judgments 
are  within 
section. 


Actions  on 
covenant  or 
bond  are 
vpithin 
section. 


or  the  last  of  such  payments  or  acknowledgments,  if  more 
than  one,  was  given. 

This  section  replaces  sect.  40  of  the  Real  Property  Limi- 
tation Act,  1833  (3  &  4  Wm.  IV.  c.  27). 

The  section  extends  (sect.  10)  to  sums  of  money  or  legacies 
secured  by  an  express  trust. 

An  action  to  recover  a  legacy  charged  on  land  is  within 
this  section,  and  not  within  sects.  1  and  2,  the  only  remedy  of 
the  legatee  being  to  have  his  legacy  raised  by  sale  or  mort- 
gage of  the  land.     In  re  Owen,  [1894]  3  Oh.  220. 

A  mortgage  of  a  reversionary  interest  in  the  proceeds  of 
land  .devised  in  trust  for  sale  is  within  sect.  8,  the  mortgage 
debt  being  "  charged  upon  or  payable  out  of  land,"  and  the 
fact  that  the  subject-matter  of  the  mortgage  is  reversionary, 
and  has  not  fallen  into  possession  does  not  prevent  the  statute 
from  running ;  Kirkland  v.  Peatfield,  [1903]  1  K.  B.  756. 

A  charge  of  debts  on  land  is  not  rendered  nugatory  by 
the  Land  Transfer  Act,  1897,  sect.  2,  sub-sect.  3,  but  has  the 
effect  of  bringing  the  debts  within  sect.  8 ;  In  re  Balls, 
[1909]  1  Ch.  791. 

Judgments  are  within  this  section  although  they  are  no 
longer  charges  on  land.  Therefore,  a  judgment  cannot  be 
enforced,  even  as  against  the  personal  estate  of  a  judgment 
debtor,  after  twelve  years.  Watson  v.  Birch,  15  Sim.  523; 
HebUeihivaite  v.  Peever,  [1892]  1  Q.  B.  124 ;  Jay  v.  Johnstone, 
[1893]  1  Q.  B.  25,  189. 

Section  8  of  the  Eeal  Property  Limitation  Act,  1874,  governs 
not  only  the  remedy  against  the  land,  but  also  the  personal 
remedy  against  the  mortgagor  on  the  covenant  in  the  mort- 
gage deed  or  on  a  collateral  bond  given  by  him  to  secure  the 
mortgage  debt.  Doe  v.  Williams,  5  Ad.  &  E.  291,  296 ;  Sutton 
V.  Sutton,  22  Ch.  D.  511 ;  Fearnside  v.  Flint,  22  Ch.  D.  579 ; 
In  re  England,  [1895]  2  Ch.  820.  Similarly,  sect.  1  of  the  Act 
of  1874  governs  not  only  the  remedy  against  the  land  but  also 
that  on  the  personal  covenant;  Shaw  v.  Crompton,  [1910]  2 
K.  B.  370. 

But  sect.  8  does  not  enlarge  the  time  within  which  an 
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action  must  be   brouglit  to   recover  a  simple  contract   debt 
charged  on  land ;  Barnes  v.  Glenton,  [1899]  1  Q.  B.  885. 

The  better  opinion  appears  to  be  that  the  section  is  con- 
fined to  proceedings  against  the  mortgagor,  i.e.  the  person 
whose  land  is  charged,  and  those  claiming  under  him. 

This  formed  the  ground  of  the  judgment  of  Kay,  L.J.  (then  Action 
Kay,  J.),  and  Bowen,  L.J.,  in  In  re  Frisby  (43  Ch.  D.  106),  surety! 
where  the  action  was  against  a  surety  on  his  covenant  con- 
tained in  the  mortgage  deed.     Cotton,  L.J.,  appears  to  have 
been  of  the  contrary  opinion  (p.  116). 

In  In  re  Powers  (30  Ch.  D.  291)  it  was  held  that  the  section 
did  not  apply  to  an  action  against  sureties  on  a  bond  by  them 
conditioned  to  be  void  if  the  mortgagor  should  pay  the  debt 
and  interest  according  to  his  covenant  in  the  mortgage  deed. 

Even  if  the  section  applies  to  such  a  bond,  the  remedy  on 
it  will  not  be  barred  so  long  as  the  mortgage  subsists  which 
it  is  given  to  secure.  In  re  Powers,  supra  ,-  and  see  the  obser- 
vations of  Kay,  J.,  in  In  re  Frisbtj,  43  Ch.  D.  106,  111. 

Payment  more  than   twelve   years  after   cause   of  action  "in  the 
accrued  but  less  than  twelve  years  before  action  brought  is  a  ™^^"*i™s-" 
payment  "  in  the  meantime  "  ;  In  re  Clifden,  [1900]  1  Ch.  774. 

A  present  right  to  receive  arises  when  the  charge  comes  "  Present 
into  present  operation,  although  the  amount  receivable  has  receive." 
not  been  ascertained.     Hornsey  Local  Board  v.  Monarch  Build- 
ing Society,  24  Q.  B.  D.  1. 

The  expression  "  capable  of  giving  a  discharge,"  is  intended  "  Capable  of 
to  exclude  persons  under  a  legal  incapacity,  such  as  infants  discharge." 
and  lunatics.    Hornsey  Local  Board  v.  Monarch  Building  Society, 
24  Q.  B.  D.  1. 

The  words,  "  by  the  person  by  whom  the  same  shall  be  Payment. 
payable,  or  his  agent,"  refer  to  the  payment  as  well  as  to  the 
signature  of  the  acknowledgment.  Bradshaw  v.  Widdrington, 
[1902]  2  Ch.  430,  explaining  Harloch  v.  Ashherry,  19  Ch.  D. 
589.  See  also  Chinnery  v.  Evans,  11  H.  L.  C.  115,  134;  In  re 
Frisly,  43  Ch.  D.  106,  pp.  116,  117. 

Payment  is  not  confined  to  payment  by  the  person  against 
whom  or  whose  representatives  the  action  is  brought.     Payment 
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made    by  any   person  liable  to  pay  keeps  the  debt  alive  as 
against  any  other  person  liable.    In  re  Frishy,  43  Ch.  D.  106. 

So,  too,  execution  against  one  of  two  co-debtors  keeps  a 
judgment  debt  alive  against  the  other;  Breiv  v.  Brew,  [1899] 
2  I.  E.  163. 

Payments  made  by  a  mortgagor  who  has  sold  the  equity  of 
redemption  in  one  of  the  mortgaged  estates  keep  the  debt 
alive  as  against  the  purchaser  of  that  estate.  Chinnery  v. 
Evans,  11  H.  L.  0.  115. 

Payments  made  by  a  receiver  appointed  by  the  Court  under 
the  Irish  statute,  11  &  12  Geo.  Ill,  c.  10,  are  payments  within 
the  section.     Ghdnnery  v.  Evans,  11  H.  L.  C.  115. 

So,  too,  under  the  Limitation  Act,  1623  (21  Jac.  I.  e.  16), 
a  receiver  and  manager  of  a  business  appointed  by  the  mort- 
gagee under  a  power  in  the  mortgage  after  the  death  of  the 
mortgagor  is  the  agent  of  the  mortgagor's  executor  to  the 
extent  of  the  assets,  and  a  payment  by  him  of  an  instalment 
of  an  unsecured  debt  contracted  by  the  mortgagor  in  con- 
nexion with  the  business  will  prevent  the  debt  from  becoming 
statute-barred ;  In  re  Hale,  [1899]  2  Ch.  107. 

Payments  by  a  mortgagor  after  he  has  assigned  the  equity 
of  redemption,  subject  to  the  mortgages  and  charges  thereon, 
do  not  keep  the  mortgage  debt  alive  as  against  the  assignee. 
Newbould  V.  Smitli,  29  Ch.  D.  882 ;  33  Ch.  D.  127 ;  14  App. 
Ca.  423,  where  the  Lords  reserved  their  opinion  upon  the 
point. 

Payment  by  one  of  several  devisees  under  a  will  does  not 
keep  the  debt  alive  as  against  the  other  devisees.  Dickenson 
V.  Teasdale,  31  B.  511 ;  1  D.  J.  &  S.  52,  62. 

Payment  of  interest  by  a  continuing  trustee  will  not 
prevent  the  statute  from  running  in  favour  of  a  retired 
trustee ;  Barnes  v.  Glenton,  68  L.  J.  Q.  B.  502  (not  reported 
on  this  point  in  L.  E.). 

Where  the  mortgage  comprises  land  and  a  policy  of 
assurance  on  the  mortgagor's  life,  payment  to  the  mortgagee 
of  the  surrender  value  of  the  policy  by  the  insurance  office 
does  not  keep  the  debt  alive ;  In  re  Glifden,  [1900]  1  Ch.  774. 
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An  acknowledgment  by  trustees  of  an  estate  devised  in  trust  Aoknow- 
for  payment  of  debts  keeps  a  debt  alive  against  the  parties 
beneficially   interested.      St.  John  v.  Boughton,  9  Sim.  219  ; 
Toft  V.  Stephenson,  1  D.  M.  &  G.  28. 

A  statutory  declaration  made  by  the  mortgagor  on  a 
summons  for  directions  in  proceedings  in  the  mortgagee's 
lunacy  is  not  an  acknowledgment  made  "  to  a  person  entitled 
thereto  or  his  agent " ;  Herveij  v.  Wynn,  22  T.  L.  E.  93. 

Time  does  not  run  under  the  statute  so  long  as  the  same  Time  does 
person  is  both  liable  to  pay  and  entitled  to  receive  interest.  game\and 
In  reBrax,  [1903]  1  Ch.  781,  pp.  787,  792.  andto?ef 

Thus,  the  statute  does  not  run  during  the  life  of  a  tenant  ceive. 
for  life  or  a  tenant  in  common  for  life  who  is  absolutely  entitled 
to  a  mortgage  or  charge  upon  the  settled  estates  {Burrell  v. 
Egremont,  7  B.  205,  234;  Wymie  v.  St^jan,  2  Ph.  303),  or 
during  the  life  of  a  tenant  for  life  who  has  a  life  interest  in 
the  mortgage  debt,  although  there  are  trustees  both  of  the 
settled  land  and  of  the  mortgage  debt  (Topham  v.  Booth,  35 
Ch.  D.  607). 

So,  where  a  wife  is  beneficially  entitled  to  the  mortgage 
debt,  and  the  husband  liable  to  pay  interest  to  her  trustee, 
time  does  not  run  while  husband  and  wife  are  living  together. 
In  re  Eawes,  62  L.  J.  Ch.  463. 

A  devisee  in  fee  is  only  accountable  to  creditors  of  his 
testator  to  the  extent  of  the  value  of  the  devised  estate,  and 
not  for  any  interest  received  by  him  before  the  issue  of  the 
writ.  Therefore,  where  a  devisee  in  fee  of  an  estate  was  also 
tenant  for  life  of  a  sum  of  money  which  his  testator  had 
charged  on  the  estate,  it  was  held  that  the  receipt  by  the 
-devisee  of  the  rents  and  profits  of  the  estate  was  not  a  pay- 
ment of  interest  within  the  section.  Li  re  England,  [1895]  2 
Ch.  100,  820 ;  In  re  Allen,  [1898]  2  Ch.  499. 

Payment  by  a  specific  devisee  of  land  subject  to  a  mort- 
gage keeps  alive  the  mortgagee's  right  of  action  for  adminis- 
tration of  all  the  testator's  realty  even  as  against  a  specific 
devisee  of  other  land  not  subject  to  the  mortgage ;  In  re  Lacey, 
[1907]  1  Ch.  330. 
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Lord  Tenter-  Cases  not  within  sect.  3  of  the  Limitation  Act,  1623 
'  '  ■  (21  Jac.  I.  c.  16),  or  sect.  8  of  the  Keal  Property  Limitation 
Act,  1874,  are  governed  by  sect.  3  of  the  Civil  Procedure  Act, 
1833  (3  &  4  Wm.  IV.  c.  42),  which  provides  that  all  actions  of 
covenant  of  debt  upon  any  bond  or  other  specialty  shall  be 
commenced  and  sued  within  twenty  years  after  the  cause  of 
such  actions  or  suits. 
g  g  '      Sect.  5  of  the  same  Act  provides  that  if  any  acknowledg- 

ment shall  have  been  made,  either  by  writing  signed  by  the 
party  liable  by  virtue  of  such  specialty,  or  his  agent,  or  by 
part  payment  or  part  satisfaction  on  account  of  any  principal 
or  interest  being  then  due  thereon,  it  shall  be  lawful  for  the 
person  entitled  to  such  actions  to  bring  his  action  for  the 
money  remaining  unpaid  and  so  acknowledged  to  be  due 
within  twenty  years  after  such  acknowledgment  by  writing 
or  part  payment  or  part  satisfaction  as  aforesaid. 
Acknow-  Under  this  section  it  is  not  necessary  that  the  acknow- 

e  gmen  .       ledgment  should  be  made  to  the  party  entitled  to  the  money 
or  his  agent.     Forsyth  v.  Bristowe,  8  Ex.  716. 

An  acknowledgment  within  this  section  need  not  amount 
to  a  promise  to  pay.  A  written  statement,  although  not  made 
to  the  creditor,  that  the  debt  exists  is  sufScient.  Moodie  v. 
Bannister,  4  Drew.  432. 

An  acknowledgment  revives  the  debt,  although  made  after 
the  remedy  is  barred  by  the  Act.  Moodie  v.  Bannister,  4  Drew. 
432.  But  where  the  remedy  against  the  mortgaged  land  has 
been  extinguished  under  sect.  34  of  the  Real  Property  Limi- 
tation Act,  1833  (3  &  4  Wm.  IV.  c.  27),  the  right  under  the 
covenant  contained  in  the  mortgage  cannot  be  revived  by  an 
acknowledgment ;  Beaiuish  v.  Whitneij,  [1909]  1  I.  R.  360. 

An  acknowledgment  by  one  of  several  co-obligors,  or  by 
the  executors  of  one  of  several  co-obligors,  keeps  the  debt 
alive  against  the  others  ;  Bead  v.  Price,  [1909]  2  K.  B.  724. 

The  case  of  Goope  v.  Gresswell  (2  Ch.  112,  124)  suggests 
that  the  effect  of  an  acknowledgment  is  limited  to  the  interest 
of  the  person  making  it.  But  see  the  criticism  of  this  case  by 
the  Court  of  Appeal  in  In  re  Lacey,  [1907]  1  Ch.  330. 
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Payment  by  a  stranger  has  no  effect.  Payment  must  be  Payment. 
made  by  a  person  liable  to  pay.  But,  subject  as  above,  and 
subject  to  the  provisions  of  sect.  14  of  the  Mercantile  Law 
Amendment  Act,  1856  (see  below),  payment  by  any  person 
liable  keeps  the  debt  alive  as  against  any  other  person  liable. 
Boddam  v.  Morleij,  1  De  G.  &  Jo.  1 ;  Pears  v.  Laing,  12 
Eq.  41. 

Payment  by  a  surviving  partner  who  is  also  the  executor 
of  the  deceased  partner  will  not  keep  the  debt  alive  against 
the  estate  of  the  deceased,  if  the  payment  was  made  in  his 
capacity  of  surviving  partner  and  not  of  executor ;  Thompson 
V.  Waithman,  3  Drew.  628. 

The  Mercantile  Law  Amendment  Act,  1856  (19  &  20  Vict.  Mercantile^ 
c.  97),  provides  (sect.   14)  that  no  co-contractor  or  co-debtor  ment^t^'^" 
shall  lose  the  benefit  of  sect.  3  of  the  Act  3  &  4  Wm.  IV.  c.  1856,  s.  u. 
42,  by  reason  only  of  payment  of  any  principal,  interest,  or 
other  money  by  any  other  co-contractor  or  co-debtor. 

This  section  does  not  apply  to  a  personal  action  to  recover 
money  secured  by  a  mortgage  of  land  ;  Baillie  v.  Invin,  [1897] 
2  I.  E.  614. 

During  a  partnership  a  payment  by  one  partner  is  equiva- 
lent to  payment  by  both,  but  after  the  dissolution  of  the 
partnership  such  a  payment  cannot  be  set  up  against  the  other 
partner  {Watson  v.  Woodman,  20 Eq.  12)  unless  the  dissolution 
is  kept  secret  {In  re  Tucker,  [1894]  3  Ch.  429). 

Payment  by  an  assignee  of  the  equity  of  redemption,  or  by  Payment  by 
tenant  for  life  under  a  settlement  made  by  the  covenantor,  enuftTof° 
keeps  the  debt  alive  as  against  the  assets  of  the  covenantor,  redemption 

'^  "  or  by  tenanti 

Forsyth  v.  Bristowe,  8  Ex.  716  ;  Boddam  v.  Morley,  1  De  G.  &  for  life. 
Jo.   1 ;  In  re  EolUngshead,  37  Ch.    D.   651 ;  Bibb  v.    Walker, 
[1893]  2  Ch.  429  ;  Leahy  v.  Be  Moleyns,  [1896]  1  I.  E.  206  ; 
In  re  Chant,  [1905]  2  Ch.  225. 

As  to  the  rule  to  be  applied  where  the  person  paying  fills  Payment  by 

..„.,,.  771      7    person  filling 

two  characters,  e.g.,  executor  and  beneficial  devisee,  see  JJora-  two  oapaoi- 
ham  V.    Wallis,  10  Ha.   217 ;  In  re  EolUngshead,  37  Ch.   D.  *^'==- 
651 ;  Bibb  V.  Walker,  [1893]  2  Ch.  429  ;  Shea  v.  Moore,  [1894] 
1  L  E.  158, 171, 

h-M,  ^  ^ 
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s.  42. 


C.  Limitations  on  the  Eecoveey  of  Interest 
IN  Aeeear. 

The  Eeal  Property  Limitation  Act,  1833  (3  &  4  Wm.  IV.  c. 
27),  enacts — 
EealProperty  Sect.  42.  No  arrears  of  rent  or  of  interest  in  respect  of  any 
Aot^^sss'"  sum  of  money  charged  upon  or  payable  out  of  any  land  or 
rent,  or  in  respect  of  any  legacy,  or  any  damages  in  respect 
of  such  arrears  of  rent  or  interest,  shall  be  recovered  by  any 
distress,  action,  or  suit,  but  within  six  years  next  after  the 
same  respectively  shall  have  become  due,  or  next  after  an 
acknowledgment  of  the  same  in  writing  shall  have  been  given 
to  the  person  entitled  thereto,  or  his  agent,  signed  by  the 
person  by  whom  the  same  was  payable,  or  his  agent :  Provided, 
nevertheless,  that  where  any  prior  mortgagee  or  other  incum- 
brancer shall  have  been  in  possession  of  any  land,  or  in  the 
receipt  of  the  profits  thereof,  within  one  year  next  before  an 
action  or  suit  shall  be  brought  by  any  person  entitled  to  a 
subsequent  mortgage  or  other  incumbrance  on  the  same  land, 
the  person  entitled  to  such  subsequent  mortgage  or  incum- 
brance may  recover  in  such  action  or  suit  the  arrears  of 
interest  which  shall  have  become  due  during  the  whole  time 
that  such  prior  mortgagee  or  incumbrancer  was  in  such  posses- 
sion or  receipt  as  aforesaid,  although  such  time  may  have 
exceeded  the  said  term  of  six  years. 

This  section  is  extended,  by  sect.  10  of  the  Real  Property 
Limitation  Act,  1874  (37  &  38  Vict.  c.  57),  to  sums  of  money 
or  legacies  secured  by  an  express  trust. 

This  section  must  be  read  in  connection  with  sect.  3  of  the 
Civil  Procedure  Act,  1833  (3  &  4  Wm.  IV.  c.  42).  See  above, 
p.  608. 

The  result  is  that,  in  an  action  brought  by  the  mortgagee 
for  foreclosure,   six   years'   arrears   of  interest   only   can  be 
in  action  on    claimed,  although  the  mortgagor  has  covenanted  or  entered 

covenant ;         .  i   i         n    ,. 

into  a  collateral  bond  for  payment  of  the  mortgage  money. 
Hunter  v.  Nocholds,  1  Mac.  &  G.  640,  overruling  Bu  Vigier  v. 
Lee,  2  Ha.  326.     But  where  the  mortgagee  brings  an  action 


Arrears  in 
foreclosure 
action  and 
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on  the  covenant  or  bond,  he  can,  by  virtue  of  sect.  3  of  3  &  4 
Wm.  IV.  c.  42,  recover  twenty  years'  arrears.  Strachan  v. 
Thomas,  12  Ad.  &  E.  586  ;  Hughes  v.  Kelly,  3  D.  &  War.  482 ; 
Shaw  V.  Johnson,  1  Dr.  &  Sm.  412 ;  Lewis  v.  Dunoomhe,  29  B. 
175;  Bound  v.  Bell,  31  L.  J.  Ch.  127. 

The  doctrine  that  the  mortgagee  in  a  personal  action 
against  the  mortgagor  may  recover  twenty  years'  arrears  is 
inconsistent  with  the  reasoning  in  Sutton  v.  Sutton  (22  Ch. 
D.  511),  although  Hunter  v.  NocJwlds  (1  Mac.  &  G.  640)  may 
be  distinguished  on  the  ground  mentioned  by  Cotton,  L.J., 
in  22  Ch.  D.  p.  518. 

In  a  redemption  action  the  mortgagor  must  pay  all  arrears  i^  i-edemp- 
of  interest;  Bingleij  v.  Go2}pen,  [1899]  1  Ch.  726.  See,  too, 
Edmunds  v.  Waugli,  1  Eq.  418,  and  In  re  Marshfield,  34  Ch. 
I).  721.  In  Mvij  V.  Nortvood  (5  De  G.  &  Sm.  240),  it  was  held 
that  where  there  was  a  bond  or  covenant  the  heirs  of  the  mort- 
gagor could  redeem  on  the  terms  of  paying  twenty  years' 
arrears,  the  mortgagee  being  entitled  to  tack  the  covenant  as 
against  the  lien  of  the  covenantor.     See  p.  357,  above. 

The  mortgagee  is  entitled  to  retain  as  against  the  mortgagor,  in  action 
out  of  the  proceeds  of  sale  of  the  mortgaged  property,  all  arrears  proceeds  of 
due  though  exceeding  six  years.     Edmunds  v.  Waicgh,  1  Eq.  ^'^^^■ 
418;  In  re  Marshfield,  34  Ch.  D.  721,  not  following  Mason  v. 
Broadhent,  33  B.  296;  see  Archdall  v.  Anderson,  25  L.  R  Ir. 
433. 

Edmunds  v.  Waugh  was  explained  in  In  re  Stead's  Mortgaged 
Estates  (2  Ch.  D.  713,  p.  717),  as  based  on  the  principle  of 
retainer. 

On  summons  or  petition  by  a  mortgagee  for  payment  out  in  petition 

1        /  n  ,        T     1  fo"^  payment 

of  Court  of  proceeds  of  sale  of  mortgaged  land  the  mortgagee,  out  of  Court. 

unless  sect.  34  of  the  Eeal  Property  Limitation  Act,  1833  (see 

below,  p.  619),  applies,  is  entitled  to  full  arrears  of  interest ; 

In  re  Lloyd,  [1903]  1  Ch.  385,  overruling  In  re  Slater  s  Trusts, 

11  Ch.  D.  227.     But  where  the  proceedings  are  in  the  nature 

of  an  action  by  the  mortgagee  to  raise  his  money  only  six  years 

arrears  will  be  given  ;  In  re  Owen  Lewis'  Estate,  [1903]  1 1.  R. 

348. 
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But  if  the  mortgagee's  title  is  extinguished  by  sect.  34  of 
the  Real  Property  Limitation  Act,  1833  (see  below,  p.  620),  the 
mortgagor  is  entitled  to  have  the  fund  paid  out  to  him  in  full ; 
In  re  Eazledine's  Trusts,  [1908]  1  Oh.  34 ;  Beamisli  v.  Whitney, 
[1908]  1  I.  R.  38. 
"Money  Money  secured  by  mortgage  of  a  reversionary  interest  in 

land?'  real  estate  devised  upon  trust  for  sale  is  charged  upon  land 

within  the  section.     Bowyer  v.  Woodman,  3  Eq.  313. 

But  a  mortgage  of  the  reversionary  interest  of  the  mort- 
gagor in  a  residue  of  personalty  which  happens  at  the  time  of 
the  mortgage  to  be  invested  in  a  mortgage  of  land  is  not  within 
the  section.     Smith  v.  Rill,  9  Ch,  D.  143. 

A  conveyance  of  land  to  trustees  for  a  term  of  years  to  raise 

specific  sums  of  money  is  an  express  trust  within  sect.  10  of  the 

Act  of  1874  ;   Williams  v.  Williams,  [1900]  1  Oh.  152. 

Mortgages  of         The  section  does  not  extend  to  mortgages  of  personal  estate. 

estate^not       Therefore,  in  an  action  for  foreclosure  of  a  reversionary  interest 

within  in  personalty,  the  mortgagee  is  entitled  to  full  arrears.     Smith 

V.  Hill,  9  Oh.  D.  148 ;  Mellersh  v.  Brown,  45  Ch.  D.  225.     So, 

too,  in  the  case  of  a  vendor's  lien  for  unpaid  purchase  money 

as  a  sale  of  personal  estate  ;  In  re  Stucley,  [1906]  1  Ch.  67. 

GlarJcson  v.  Henderson  (14  Ch.  D.  348)  was  also  a  case  of 

personalty,  but  it  seems  to  have  been  decided  on  the  ground 

that  the  mortgage  contained  a  provision  capitalizing  interest 

in  arrear. 

Efiect  of  '^^^  proviso  at  the  end  of  sect.  42  does  not  apply  to  the 

proviso.  case  of  a  purchaser  in  possession  who,  on  the  occasion  of  his 

purchase,   has    had  various  old   incumbrances   assigned   to  a 

trustee  for  him.     Ghinnery  v.  Evans,  11  H.  L.  C.  115. 

Mortgage  of  '^^^  section  runs  against  the  mortgagee  of  a  reversionary 

reversionary    interest  in  land  during  the  tenancy  for  life  to  which  it  is 
interest  in  ,  .  , 

land.  subject.      Vincent  v.  Goimj,  1  J.  &  Lat.  697  ;  Sinclair  v.  Jack- 

son, 17  B.  405 ;  Boivyer  v.  Woodman,  3  Eq.  313 ;  Smith  v.  Hill, 
9  Ch.  D.  143,  not  following  Wheeler  v.  Howell,  3  K.  &  J.  198. 
Where  a  mortgage  of  a  reversionary  share  in  the  proceeds 
of  sale  of  realty  and  in  personalty  in  Court  in  an  administra- 
tion action  contained  a  proviso  for  reconveyance  by  the 
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mortgagee,  if  the  mortgagor  should,  on  or  before  the  death  of 
the  tenant  for  life,  pay  the  principal  sum  "  with  interest  for  the 
same  in  the  meantime,"  and  also  a  covenant  by  the  mortgagor 
for  payment  of  interest  half-yearly,  it  was  held,  on  the  mort- 
gagor's application  for  payment  out  in  the  administration 
action,  that  the  mortgagee  was  entitled  to  all  interest  unpaid. 
In  re  Turner,  43  W.  E.  153. 

The  ratio  decidendi  was  that  the  mortgagee  could  not  fore- 
close till  the  death  of  the  tenant  for  life,  whether  interest  was 
paid  or  not,  and  that,  therefore,  no  interest  could  be  in  arrear 
till  then. 

An  acknowledgment  under  this  section  is  only  available  Aoknow- 
as  against  the  person  by  whom  it  was  given.     Therefore,  an  ^ 
acknowledgment   by  the  mortgagor  does  not  enable  a  first 
mortgagee  to  recover  more  than  six  years'  arrears  as  against 
a  second  mortgagee.     Bolding  v.  Lane,  1  D.  J.  &  S.  122. 

An  acknowledgment  by  one  of  two  executors  and  devisees 
in  trust  against  the  wishes  of  the  other  is  not  a  good  acknow- 
ledgment as  regards  the  real  estate;  Asibury  v.  Asthury,  [1898] 
2  Ch.  111. 

It  has  been  held  in  Ireland  that  an  acknowledgment  by 
the  tenant  for  life  of  a  settled  estate  as  to  an  arrear  of  interest 
due  under  a  mortgage  of  the  fee  was  binding  on  the  remainder- 
man.    In  re  Fitzmaurice' s  Minors,  15  Ir.  Ch.  445. 


Digitized  by  Microsoft® 


Digitized  by  Microsoft® 


615 


CHAPTER   LIV. 

DISCHARGE    OF   THE   INOUMBEEED   PBOPEETY. 

The  extinction  (otherwise  than  by  payment  or  its  equivalent) 
of  a  secured  debt  does  not  determine  the  right  of  the  in- 
cumbrancer to  realize  his  security. 

A  mortgagee  is  entitled  to  realize  his  security  (a),  and  in  Security  can 
the  case  of  personal  property  to  foreclose  (b),  and  a  solicitor  although  debt 
to  retain  papers  over  which  he  has  a  lien  (c),  although  the  baoedT" 
debt  is  barred  by  the  Statute  of  Limitations,     (a)  Seager  v. 
Aston,   26   L.   J.   Ch.  809.     {h)  London  &  Midland  Bank  v. 
MHohell,  [1899]  2  Ch.  161 ;  In  re  Eancocit,  57  L.  J.  Ch.  793. 
(c)  In  re  Garter,  55  L.   J.   Ch.  230;  Curwen  v.  Milhurn,  42 
Ch.  D.  424. 

So,  too,  in  the  case  of  a  mortgage  of  a  reversionary  interest 
in  land  the  mortgagee  may  foreclose  (provided  he  brings  his 
action  within  twelve  years  after  the  reversionary  interest  falls 
into  possession)  notwithstanding  that  the  debt  itself  is  barred ; 
In  re  Gonlan's  Estate,  29  L.  R.  Ir.  199,  209. 

A  solicitor,  who  has  taken  a  mortgage  from  his  client  for 
costs,  is  entitled  to  foreclose,  although,  an  order  for  taxation 
having  been  obtained  against  him  and  no  bill  delivered,  sect. 
37  of  the  Solicitors  Act,  1843  (6  &  7  Vict.  c.  73),  prevents 
him  from  suiug.     Thomas  v.  Gross,  18  W.  E.  166. 

A  mortgagee  is  entitled  to  realize  his  security  (a),  and  a  or  merged  in 
solicitor  to  enforce  his  lien  on  a  fund  recovered  (b),  although  J'^'^S'^s'^*- 
he  has  obtained  judgment  for  his  debt  and  taken  the  debtor 
in  execution,     (a)  O'Brien  v.  Leivis,  4  Giff.  396 ;  3  D.  J.  &  S. 
606 ;  Ex  parte  Sheil,  4  Ch.    D.   789.     (5)  Lloyd  v.  Maso7i,  4 
Ha.  132 ;  O'Brien  v.  Lewis,  supra. 
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Partnership 
Act,  1890, 
s.  3. 


A  solicitor  does  not  lose  his  lien  on  deeds  by  obtaining 
judgment  for  his  costs  (a),  or  by  getting  an  order  charging 
them  with  interest  on  stock  standing  in  the  client's  name  (b). 
(a)  In  re  Aikln's  Estate,  [1894]  1  I.  E.  225 ;  (6)  Be  Lumley,  37 
Sol.  J.  83. 

Sect.  3  of  the  Partnership  Act,  1890  (53  &  54  Vict.  c.  39), 
provides  in  effect  that  a  lender,  under  a  written  contract 
signed  by  or  on  behalf  of  all  the  parties,  to  a  person  in 
business  at  a  rate  of  interest  varying  with  the  profits,  shall 
not  be  entitled  to  recover  anything  in  respect  of  his  loan  if 
the  borrower  is  adjudged  a  bankrupt,  enters  into  a  composition 
with  his  creditors,  or  dies  insolvent,  until  the  claims  of  the 
other  creditors  for  value  of  the  borrower  have  been  satisfied. 

This  section,  though  differing  in  language  from  the  corre- 
sponding section  of  Bovill's  Act  (28  &  29  Vict.  c.  ^6),  is 
probably  intended  to  have  the  same  effect  as  that  section, 
under  which  it  has  been  held  that,  where  such  a  loan  is 
secured  by  mortgage,  the  right  of  the  lender  to  realize  his 
security  is  not  affecied  by  the  Act.  Ex  parte  Sheil,  4  Ch. 
D.  789;  Badeley  v.  Consolidated  Bank,  34  Ch.  D.  536;  38 
Ch.  D.  238. 

The  circumstances  which  determine  the  incumbrancer's 
rights  over  the  property  secured  differ  according  as  his 
incumbrance  is  a  mortgage,  equitable  charge  or  lien,  pledge, 
or  common  law  lien. 


A.    MOETGAGES. 

Tender,  In  the  case  of  a  mortgage,  whether  of  land  or  chattels,  a 

tender,  properly  made  and  improperly  rejected,  neither 
extinguishes  the  mortgage  debt  nor  determines  the  mort- 
gagee's property  in  the  security.  Bank  of  New  South  Wales 
V.  O'Connor,  14  App.  Ca.  273;  Johnson  v.  Bip-ose,  [1893]  1 
Q.  B.  512. 

BealProperty        The  Real  Property  Limitation  Act,  1874  (37  &  38  Vict. 

^™it^tK>n     0  57-)^  enacts— 

i3- 1-  Sect.  1.     After  the  commencement  of  this  Act  no  person 
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shall  make  an  entry  or  distress,  or  bring  an  action  or  suit, 
to  recover  any  land  or  rent,  but  within  twelve  years  next 
after  the  time  at  which  the  right  to  make  such  entry  or 
distress,  or  to  bring  such  action  or  suit,  shall  have  first 
accrued  to  some  person  through  whom  he  claims ;  or  if  such 
right  shall  not  have  accrued  to  any  person  through  whom  he 
claims,  then  within  twelve  years  next  after  the  time  at  which 
the  right  to  make  such  entry  or  distress,  or  to  bring  such 
action  or  suit,  shall  have  first  accrued  to  the  person  making 
or  bringing  the  same. 

An   advowson  is   not   land  within  the  Acts  of  1833  and  Land. 
1874.     But  the  equitable  doctrine  of  staleness  of  demand  is 
applicable  to  a  foreclosure  action  by  the   mortgagee   of  an 
advowson ;  Brooks  v.  MuoMeston,  [1909]  2  Oh.  519. 

Rent  here  includes  rent-charge  and  rent-seek  (a),  but  not  Bent. 
rent  service,  i.e.  rent  reserved  in  consideration  of  a  demise  (6). 
(a)  James  v.  Salter,  3  Bing.  N.  C.  544 ;  Irish  Land  Commission 
V.  Grant,  10  App.  Ca.  14;  Paine  v.  Esdaile,  13  App.  Oa.  613; 
Howitt  V.  Harrington,  [1893]  2  Oh.  497;  Jones  v.  Withers,  74 
L.  T.  572.     (&)  Grant  v.  Ellis,  9  M.  &  W.  113. 

This  section  applies  to  actions  of  foreclosure,  whether  the 
mortgage  is  legal  or  equitable,  but  not  to  actions  for  raising 
a  sum  of  money  charged  on  land  by  sale  or  mortgage  of  the 
land.  Wrixon  v.  Vize,  3  D.  &  War.  104 ;  In  re  Owen,  [1894] 
3  Ch.  220. 

Sect.  2  provides  as  to  when  the  right  to  recover  any  land  when  right 
or  rent  shall  be  deemed  to  liave  first  accrued  in  the  case  of  ^^^^  ^j  future 
an  estate  or  interest  in  reversion  or  remainder,  or  other  future  estate. 
estate  or  interest. 

The  right  of  an  equitable  mortgagee  of  a  reversionary 
interest  in  land  first  accrues  when  the  reversionary  interest 
falls  into  possession.  Hiigill  v.  Wilkinson,  38  Ch.  D.  480 ; 
In  re  Gonlan's  Estate,  29  L.  R.  Ir.  199 ;  Barcroft  y.  Murphy, 
[1896]  1  I.  E.  590. 

Sects.  3,  4,  and  5  provide  for  the  disabilities  of  infancy,  Disabilities. 
coverture,  idiocy,  lunacy,  or  unsoundness  of  mind. 

The  Real  Property  Limitation  Act,  1833  (3  &  4  Wm.  IV. 
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EeaiProperty  c.  27),  enacts  (sect.  3)  that  when  the  person  claiming  such 
Act  1833,  i&T^i  or  rent,  or  the  person  through  whom  he  claims,  shall  have 
^'  ^-  become  entitled  by  reason  of  any  forfeiture  or  breach  of  con- 

dition, then  such  right  shall  be  deemed  to  have  first  accrued 
when  such  forfeiture  was  incurred  or  such  condition  was  broken. 
The  right  to  bring  an  action  for  foreclosure  accrues,  under 
this  section,  on  breach  of  the  condition  contained  in  the  mort- 
gage-deed for  repayment  of  the  principal.  Wrixon  v.  Vize,  3 
D.  &  War.  104 ;  Heath  v.  Pugh,  6  Q.  B.  D.  345,  363 ;  EihUe 
V.  Fairtliorne,  [1895]  1  Ch.  219. 
Time  ceases  Time  ceases  to  run  against  a  mortgagee,  whether  legal  or 

mortgagee  on  equitable,  when  he  issues  a  writ  in  an  action  for  foreclosure. 
issue  of  writ.  ^  mortgagee  acquires  a  new  title  to  the  mortgaged  land  by 
virtue  of  the  order  for  foreclosure  absolute,  and  he  may  bring 
an  action  to  recover  the  land  within  twelve  years  frota  that 
date.     Eeaili  v.  Pugli,-Q  Q.  B.  D.  345 ;  7  App.  Ca.  235. 
The  Real  Property  Limitation  Act,  1833,  enacts — 
EeaiProperty        Sect.  14.   When  an  acknowledgment  of  the  title  of  the 
AT\'a3^'^      person  entitled  to  any  land  or  rent  shall  have  been  given  to 
s.  14.  him  or  his  agent  in  writing  signed  by  the  person  in  possession 

or  in  receipt  of  the  profits  of  such  land  or  in  receipt  of 
such  rent,  then  such  possession  or  receipt  of  or  by  the 
person  by  whom  such  acknowledgment  shall  have  been 
given  shall  be  deemed,  according  to  the  meaning  of  this  Act, 
to  have  been  the  possession  or  receipt  of  or  by  the  person 
to  whom  or  to  whose  agent  such  acknowledgment  shall  have 
been  given  at  the  time  of  giving  the  same,  and  the  right  of 
such  last-mentioned  person,  or  any  person  claiming  through 
him,  to  make  an  entry  or  distress  or  bring  an  action  to 
recover  such  land  or  rent  shall  be  deemed  to  have  first 
accrued  at  and  not  before  the  time  at  which  such  acknow- 
ledgment, or  the  last  of  such  acknowledgments,  if  more  than 
one,  was  given. 
EeaiProperty        rphe  Eeal  Property  Limitation  Act,  1837  (7  Wm.  IV.  &  1 

J-iimitation  l        J  '  \ 

Act,  1837,  s.  1.  Vict.  c.  28,  as  altered  by  the  Real  Property  Limitation 
Act,  1874,  sect.  9),  enacts  (sect.  1)  that  it  shall  be  lawful  for 
any  person  entitled  to  or  claiming  under  any  mortgage  of 
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land  ...  to  make  an  entry  or  bring  an  action  at  law  or  suit 
in  equity  to  recover  such  land  at  any  time  within  twelve  years 
next  after  the  last  payment  of  any  part  of  the  principal  money 
or  interest  secured  by  such  mortgage. 

These  Acts  apply  not  only  as  between  mortgagor  and 
mortgagee,  but  also  as  between  the  mortgagee  and  a  stranger. 
Accordingly,  the  mortgagee's  right  to  bring  an  action  within 
twelve  years  is  not  defeated  by  the  fact  that  a  stranger  has 
acquired  a  title  by  the  statutes  of  limitations  against  the 
mortgagor ;  LudbrooJc  v.  Ludbrook,  [1901]  2  K.  B.  96. 

The  payment  referred  to  in  sect.  1  of  the  Act  of  1837  must  Payment. 
be  on  account  of  principal  or  interest.     Payment  of  rent  by  a 
tenant  of  the  mortgaged  land  is  not  payment  within  the  section. 
EarlocJc  v.  Ashherrij,  19  Ch.  D.  539. 

A  payment  not  professedly  made  on  account  of  principal 
or  interest  cannot  be  ratified  by  the  mortgagor.  HarlocJc  v. 
Ashberry,  19  Ch.  D.  539. 

The  payment  must  be  made  by  a  person  liable  to  pay  Payment  by 

any  person 

principal  or  interest,  but  it  is  not  necessary  that  the  payment  liable  keeps 
should  be  made  by  the  party  sought  to  be  charged  in  the  ^  foredose. 
suit  or  by  his  agent.  Hence,  payments  made  by  a  principal 
debtor  keep  alive  the  right  to  foreclose  a  mortgagor  surety. 
Ghinnery  v.  Evans,  11  H.  L.  0.  115 ;  HarlocJc  v.  Ashberry,  19 
Ch.  D.  539;  Lewin  v.  Wilson,  11  App.  Ca.  639.  See,  too, 
Bradshaw  v.  Widdrington,  [1902]  2  Ch.  430. 

Payments  made  by  a  mortgagor,  who  has  sold  the  mort- 
gaged estate,  keep  the  right  alive  as  against  the  purchaser. 
In  re  Musherry,  9  Ir.  Ch.  94. 

Payment  must  be  made  to  the  person  entitled  to  receive  the  Payment 

1  •  (.1  1  must  be  to 

money.     Where  the  administrator  oi  the  mortgagee,  who  was  person 
also  one  of  several  residuary  legatees,  had  appropriated  the  ®°  '  ®  • 
mortgage  in  satisfaction  of  his  share  of  the  residue,  it  was 
held  that  the  debt  was  kept  alive  by  payment  to  his  executrix. 
Barclay  v.  Owen,  60  L.  T.  220. 

Time  does  not  run  against  the  mortgagee  while  the  person 

,'  entitled  to  receive  interest  on  the  mortgage  debt  is  tenant  for  life 

/  of  the  mortgaged  property.    Garhery  v.  Preston,  13  Ir.  Eq.  455. 

Digitized  by  Microsoft® 


620 


DISCHARGE    OF   THE   INCUMBERED    PROPERTY. 


Extinction  of 

mortgagee's 

title. 


Payment 
after  title 
extinguished 
has  no  effect. 


Mortgage  of 
personalty. 


Stale 
demand. 


Sect.  34  of  the  Act  of  1833  provides  that,  at  the  determina- 
tion of  the  period  limited  by  the  Act  to  any  person  for  making 
an  entry  or  distress,  or  bringing  any  writ  of  quare  impedit 
or  other  action  or  suit,  the  right  and  title  of  such  person  to 
the  land,  rent,  or  advowson  for  the  recovery  whereof  such 
entry,  distress,  action,  or  suit  respectively  might  have  been 
made  or  brought  within  such  period,  shall  be  extinguished. 
See  Baivlclns  v.  Penrhyn,  4  App.  Ca.  51. 

The  right,  as  well  as  the  remedy,  of  an  equitable  mortgagee 
is  barred  under  this  section,  although  there  is  a  prior  out- 
standing legal  estate.     Eihhle  v.  Fairthorne,  [1895]  1  Ch.  219. 

When  the  right  of  action  of  a  mortgagee  has  accrued,  the 
possession  of  the  land  by  a  prior  mortgagee  does  not  suspend 
the  running  of  the  statute  against  the  subsequent  mortgagee ; 
S.  Johnson  &  Sons,  Urn.  v.  Brooh,  [1907]  2  Ch.  533. 

A  payment  or  acknowledgment  made  by  the  mortgagor 
after  the  mortgagee's  title  is  extinguished  by  virtue  of  sect. 
34  has  no  effect.  In  re  Alison,  11  Ch.  D.  284;  Sanders  v. 
Sanders,  19  Ch.  D.  373;  Beeher  v.  Delacour,  11  L.  R.  Ir.  187; 
Kibble  v.  Fairthorne,  [1895]  1  Ch.  219 ;  Beamish  v.  Whitney, 
[1909]  1  I.  R.  360.  Stansfield  v.  Hobson  (8  D.  M.  &  C.  690), 
so  far  as  contra,  is  overruled. 

There  is  no  statute  of  limitations  applicable  to  foreclosure 
of  a  mortgage  of  personalty ;  London  &  Midland  Bank  v. 
Mitchell,  [1899]  2  Ch.  161.  The  fact  that  the  debt  itself  is 
barred  by  statute  does  not  deprive  the  lender  of  his  remedy 
against  the  property  :  ibid. 

In  cases  not  within  any  Statute  of  Limitations  the  equitable 
doctrine  of  stale  demand  may  defeat  the  mortgagee's  claim  for 
foreclosure.  Thus,  an  equitable  mortgagee  of  an  advowson  in 
gross  whose  mortgage  was  created  in  1860,  and  who  had  made 
no  claim  for  either  principal  or  interest,  and  had  received  no 
payment  or  acknowledgment,  but  brought  a  foreclosure  action 
in  1908,  failed  in  his  claim  on  the  ground  of  the  staleness  of 
his  demand ;  Broohs  v.  MueMestone,  [1909]  2  Ch.  529. 
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B.     Equitable  Charges  and  Liens. 

Au  equitable  charge  on  property  may  be  merged  in  a  Merger  of 
mortgage  of  the  property.  Thus,  where  a  policy  of  insurance  mortfage. 
was  deposited  to  secure  an  amount  then  due  to  the  depositee, 
and  the  depositor  afterwards  executed  a  formal  mortgage  of 
the  policy  to  secure  further  advances  only,  it  was  held  that 
the  depositee  had  no  right  to  retain  the  policy  after  the  mort- 
gage was  satisfied.     In  re  Annesleij,  2  Eq.  Eep.  1257. 

Where  a  company  had  a  lien  under  its  articles  on  the  Company's 
shares  of  a  member  for  debts  due  from  him,  with  a  power  of  sj^^res^ 
selling  the  shares  fourteen  days  after  notice  to  the  share- 
holder, and  a  member  who  was  indebted  to  the  company  gave 
them  his  promissory  note  for  the  amount  of  the  debt,  and 
transferred  certain  of  the  shares  to  a  trustee  for  the  company 
with  power  of  selling  immediately  on  default,  it  was  held  that 
the  lien  under  the  articles  on  all  the  shares  was  not  extin- 
guished. Bank  of  Africa  v.  Salisbunj  Gold  Mining  Go.,  [1892] 
A.  C.  281. 

A  vendor  of  land  does  not  as  a  rule  lose  his  lien  for  the  Unpaid  veu- 

.  T  ,  1       J    1  •  1  • ,  dor  of  land. 

unpaid  purchase-money  by  taking  a  personal  security,  e.g.,  a 
bond  (a),  bill  of  exchange  (5),  or  promissory  note(c),  from  the 
purchaser,  (a)  Saunders  v.  Leslie,  2  Ba.  &  Be.  509 ;  Winter 
V.  Lord  Anson,  3  Euss.  488 ;  see  Mackreth  v.  Symmons,  15 
Ves.  329.  (&)  Grant  v.  Mills,  2  V.  &  B.  306  ;  Ex  parte  Peahe 
1  Madd.  346,  356 ;  Teed  v.  Garrutliers,  2  Y.  &  C.  C.  31,  40. 
(c)  Hughes  v.  Kearney,  1  Sch.  &  L.  132 ;  Ex  parte  Loaring,  2 
Rose,  79. 

Where  a  vendor  took  a  mortgage  for  part  of  the  purchase- 
money  and  a  note  for  the  balance,  it  was  held  that  his  lien 
was  lost  as  to  both  amounts.     Bond  v.  Kent,  2  Vern.  381. 

The  vendor  does  not  lose  his  lien  as  against  a  railway  com- 
pany by  accepting  a  deposit  in  the  names  of  trustees  in  lieu 
of  the  statutory  deposit.  Walker  v.  Ware  &  Buntingford  By. 
Co.,  1  Eq.  195. 

A  vendor's  lien  on  personal  estate  is  not  subject  to  any  Unpaid 
Statute  of  Limitations ;  Li  re  Stucley,  [1906]  1  Ch.  67.  personalty. 
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Delivery  of 
pledge  to 
agent. 


Tender  of 
amount  due. 


Tenderor 
must  keep 
money  ready. 


Coin,  bank- 
notes. 


C.  Pledges. 

A  pledge  is  not  determined  by  delivery  of  the  article 
pledged  to  an  agent,  either  for  safe  custody  or  for  sale, 
although  that  agent  be  the  pledgor.  North  Western  Bank  v. 
Poynter,  Son,  &  Macdonalds,  [1895]  A.  C.  56,  68. 

But  where  the  pledgor  has  by  fraud  got  possession  of  the 
pledge  from  the  pledgee,  the  latter  cannot  maintain  trover 
against  a  hand  fide  purchaser  or  pledgee  from  a  fraudulent 
pledgor.  Sahcock  v.  Lawson,  4  Q.  B.  J).  394 ;  5  Q.  B.  D. 
L>84. 

A  pledge  is  determined,  and  the  special  property  of  the 
pledgee  divested  by  a  proper  tender  of  the  amount  due. 
luttcliffe  V.  Davis,  Yelv.  178;  Coggs  v.  Bernard,  1  Smi.  L.  C. 
201,  214;  nonald'y.  Suckling,  L.  E.  1  Q.  B.  585,  610;  Burdiek 
V.  Seivell,  10  Q.  B.  D.  363,  367 ;  Bank  of  New  South  Wales 
V.  ffGonnor,  14  App.  Ca.  273. 

A  pledgor  who  has  committed  an  act  of  bankruptcy,  of 
which  the  pledgee  has  notice,  cannot  make  a  good  tender ; 
Ponsford,  Baker,  &  Go.  v.  Union  of  London  and  Smith's  Bank, 
[1906]  2  Ch.  444,  overruling  In  re  Lawford  &  Lawrence,  [1902] 
2  K.  B.  445. 

The  person  tendering  must  not  only  make  the  tender,  but 
he  must  keep  the  money  ready  to  pay  over  to  the  tenderee. 
Gyles  V.  Hull,  2  P.  W.  378;  Dixon  v.  Glark,  5  C.  B.  365; 
Kinnaird  v.  Trollope,  42  Ch.  D.  610. 

The  creditor,  to  do  away  with  the  effect  of  a  tender,  must 
demand  only  the  sum  previously  tendered.  Spjhey  v.  Hide,  1 
Gamp.  181 ;  Rivers  v.  Griffiths,  5  B.  &  A.  630. 

A  plea  of  tender  at  common  law  must  be  accompanied  with 
payment  into  Court  of  the  amount.  Dixon  v.  Glark,  5  C.  B. 
365. 

As  to  what  coin  is  legal  tender,  see  The  Coinage  Act,  1870 
(33  Vict.  c.  10),  sect.  4. 

By  the  Bank  of  England  Act,  1833  (3  &  4  Wm.  IV.  c.  98), 
sect.  6,  notes  of  the  Bank  of  England  are  made  a  legal  tender 
except  by  the  Bank. 
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Tender  by  cheque  is  good  if  the  creditor  does  not  object  on  Cheque. 
that  ground  at  the  time.     Folglass  v.  Oliver,  2  C.  &  J.   15 ; 
Jones  V.  Arthur,  8  Dowl,  P.  C.  442. 

Bat  tender  by  cheque  to  the  mortgagee's  agent  is  not 
good  unless  the  agent  has  authority  to  receive  the  cheque. 
Blumherg  v.  Life  Interests  Corporation,  [1897]  1  Oh.  171  ;  affd. 
on  the  facts,  [1898]  1  Oh.  27. 

To  constitute  a  valid  tender  at  law,  there  must  be  either 
production  or  a  waiver  of  production.  Douglas  v.  PatrieJc, 
3  T.  E.  683. 

A  waiver  of  production  is  not  equivalent  to  tender,  unless  Waiver  of 
the    debtor    has  the    money  ready  and   offers  to  produce  it.  ^'^° 
Bicliinson  v.  Shee,  -1  Esp.  68 ;  Glasscott  v.  Bay,   5  Esp.  48  ; 
Thomas  v.  Evans,  10  East,  101  ;  Ex  parte  Danhs,  2  D.  M.  &  G. 
936,  945. 

A  mere  assertion  by  the  pledgee  that  the  goods  are  his  Waiver  of 
own  does  not  amount  to  a  waiver  of  tender  or  determine  the 
special   property   of  the   pledgee ;   Yungmann  v.   Briesemann, 
67  L.  T.  642. 

A  mere  demand  of  more  than  is  due  does  not  dispense  with  Demand  of 

,.,,,.,  .„...  ,  more  than 

production  {a),  but  it  does,  ii  it  is  m  such  terms  as  to  show  that  is  due. 
the  creditor  would  not  accept  any  smaller  sum,  if  offered  (b). 
(a)  Scarf e  v.  Morgan,  4  M.  &  W.  270  ;  Allen,  v.  Smith,  12  0.  B. 
N.  S.  638.  (&)  Wallis  v.  Glynn,  19  Ves.  380  ;  Ex  parte  Banls, 
2  D.  M.  &  G.  936 ;  Kerford  v.  Mondel,  28  L.  J.  Ex.  303 ;  Weels 
V.  Goode,  6  0.  B.  N.  S.  367 ;  Norway,  Br.  &  Lush,  377,  396 ; 
404,  409 ;  3  Moo.  P.  0.  N".  S.  245,  266. 

Where  the  debt  is  an  unliquidated  demand,  a  refusal  to  Eefusai  to 
state  the  amount  dispenses  the  debtor  from  making  a  tender,  due. 
Ashmole  v.  Wainwright,  2  Q.  B.  845 ;  Watson  v.  Pearson,  9  Jur. 
N.  S.  501 ;  Norway,  Br.  &  Lush.  377,  396. 

A  tender  of  more  than  is  due  is  good,  if  the  creditor  has  Tender  of 
only  to  select  the  amount  of  his  debt  {a) ;  it  is  bad,  where  the  jg  ^ue. 
creditor   is  required   to   make   change  (&).     {a)   Wade's   Case, 

5  Eep.  114 ;   Wathins  v.  Bohb,  2  Esp.  710 ;  Bean  v.  James,  4  B. 

6  Ad.  546 ;  Sevan  v.  Bees,  5  M.  &  W.  306.     (&)  Betterbee  v. 
Bavis,  3  Oamp.  70 ;  Bobinson  v.  GooJc,  6  Taunt.  336. 
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If  a  debtor  tenders  more  than  is  due  in  a  form  which 
requires  change  to  be  given,  the  tender  is  good  if  the  creditor 
does  not  take  objection  on  that  account.  Douglas  v.  Patrick, 
3  T.  E.  683  ;  Black  v.  Smith,  Peake,  88  ;  CadiiMii.  v.  Lubbock, 
5  D.  &  Ey.  289. 
Conditional  A  conditional  tender  is   bad.     A  conditional  tender  is  a 

tender  made  on  such  terms  that  the  creditor,  by  accepting  it, 
acknowledges  that  he  has  received  payment  in  full.  Evans  v. 
Judkins,  4  Camp.  156  ;  Glascott  v.  Day,  5  Esp.  48 ;  Griffith  v. 
Hodges,  1  C.  &  P.  419  ;  Cheminant  v.  Thornton,  2  C.  &  P.  50  ; 
Strong  v.  Harvey,  3  Bing.  304  ;  Mitchell  v.  King,  G  C.  &  P.  237  ; 
Hough  V.  May,  4  Ad.  &  E.  954;  Sutton  v.  Hawkins,  8  C.  &  P. 
259  ;  Hastings  v.  Thorley,  8  C.  &  P.  573  ;  Ford  v.  Noll,  2  Dowl. 
N.  S.  617. 

The  old  cases  which  decided  that  a  tender,  with  a  demand 
for  a  stamped  receipt,  was  conditional  and  had  cannot  be 
considered  law,  having  regard  to  sect.  103  of  the  Stamp  Act, 
1891. 

And  it  would  seem  that  a  tender  by  a  mortgagor  who 
requires  the  contemporaneous  handing  over  of  the  mortgage 
deed  with  an  endorsed  reconveyance  executed  by  the  mort- 
gagee is  a  good  tender.  Bourke  v.  Bobinson,  [1911]  1  Ch. 
480. 

An  allegation,  by  the  person  making  the  tender,  that  no 
more  is  due  does  not  make  the  tender  conditional.  It  merely 
expresses  what  is  implied  in  every  tender.  It  does  not  pre- 
clude the  creditor  from  recovering  the  residue,  if  due.  Henwood 
V.  Oliver,  1  Q.  B.  409 ;  Bull  v.  Parker,  2  Dowl.  N.  S.  345 ; 
Bowen  v.  Owen,  11  Q.  B.  130;  Jones  v.  Bridgman,  39  L.  T.  500. 
Tender  under  A  tender  under  protest  is  good.  Manning  v.  Lunn,  2  C.  & 
protest.  -g-_  jg .  fj^Q^.pe  v_  Burgess,  8  Dowl.  P.  C.  603 ;  Scott  v.  Uxbridge 

and  Bickmansworth  By.  Go.,  L.  E,  1  C.  P.  596 ;  Siveny  v.  Smith, 
7  Eq.  324 ;  Greenwood  v.  Sutcliffe,  [1892]  1  Ch.  1. 

Thus,  a  tender  is  good  which  reserves  to  the  person  who 
made  it  the  right  to  tax  the  mortgagees'  costs  and  to  review 
their  account.     Greenwood  v.  Sutcliffe,  [1892]  1  Ch.  1. 

Tender  after         If  money  is  tendered  after  it  became  due  and  the  creditor 

default. 

Digitized  by  Microsoft® 


DISOHARGB    OP    PLBDaB.      TENDBE.  625 

accepts  it,  his  acceptance  is  a  waiver  of  the  objection.     Norton 
V.  Wood,  1  E.  &  M.  178. 

Where  a  tender  is  insufficient  to  cover  the   whole   of  a  Tender  where 
claim  made  up  of  several  items,  it  is  (in  the  absence  of  express  of  ifeSs^^  ^^ 
appropriation  by  the  debtor)  insufficient  to  cover  any  specific 
part.    Mardingham  v.  Allen,  12  Jur.  584. 

Tender  by  an  agent  is  good,  although  of  a  larger  sum  than  Tender  by 
he  was  authorized  to  offer.     Bead  v.  Goldring,  2  Mau.  &  S.  86.  ^^^^  ' 

Tender  is  good  if  made  to  an  agent  who  is  authorized,  Tender  to 
either  expressly  or  by  implication,  to  receive  payment  (a),  or  if '^^'^'^ ' 
made  to  a  person,  whose  agency  the  principal  by  las  conduct 
has  estopped  himself  from  denying,  e.g.  a  person  found  in  his 
place  of  business  and  apparently  entrusted  with  its  conduct  (&). 
(«)  Goodland  v.  Blewith,  1  Camp.  477;  FinA  v.  Boiling,  4 
0.  P.  D.  143.  (b)  Barrett  v.  Deere,  1  M.  &  M.  200;  Wihnott 
V.  Smith,  1  M.  &  M.  238 ;  3Ioffat  v.  Parsons,  5  Taunt.  307 ; 
Kirton  v.  Braithivaite,  1  M.  &  W.  310. 

Where  the  person  to  whom  the  tender  is  made  disclaims  Apparent 
authority  to  receive  it,  the  tender  is  made  at  the  risk  of  the  ofaiming" 
maker  (a) ;  but  a  mere  statement  by  a  clerk  in  the  principal's  authority, 
office  that  he  has  no  instructions  is  not  such  a  disclaimer  (b). 
(a)   Watson  v.  Hetherington,  1  0.  &  K.  36 ;  Bingham  v.  Allport, 
1  Nev.  &  M.  398.     (5)  Finoh  v.  Boning,  4  C.  P.  D.  143. 

A  sale  by  the  pledgee  of  the  chattel  pledged,  unauthorized  ^^l^;  ™^- 
by  the  terms  of  the  contract  of  pledge,  a  sub-pledge  for  more  assertion  of 
than  the  amount  due  on  the  original  pledge,  or  an  assertion  by 
the  pledgee  that  he  is  absolute  owner  of  the  chattel  pledged, 
does  not  determine  the  pledge.  Johnson  v.  Stear,  15  C.  B. 
N.  S.  330 ;  Bonald  v.  Suckling,  L.  R.  1  Q.  B.  585  ;  Halliday  v. 
Holgate,  L.  R.  3  Ex.  299  ;  Yungmann  v.  Briesemann,  67  L.  T. 
642;  Neihram  Dobay  v.  Bank  of  Bengal,  19  Ind.  Ap.  60. 


D.  Common  Law  Liens. 


Loss  of 


a.  A  possessory  lien  is  lost  by  voluntary  parting  with  the  "■■ 

r  J  ■'  J    1  a  possession, 

possession,  e.g.  by  a  sale.    Ex  parte  Shank,  1  Atk.  284 ;  Kruger  when  deter- 
v.  Wilcox,  Ambl.  252 ;  Ex  parte  Bland,  2  Rose,  91 ;  Jacobs  v.  ° 


A.M.  '* 


Digitized  by  Microsoft® 


626 


DISCHARGE   OF   THE   INCUMBERED    PROPERTY. 


Pledge  for 
more  than 
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agent. 


Change  of 
capacity  in 
which  pro- 
perty is  held, 


Lion  of  un- 
paid vendor 
of  goods. 


Latour,  5  Bing.  130 ;  Clark  v.  Gilbert,  2  Bing.  N.  C.  343 ; 
Mulliner  v.  Florence,  3  Q.  B.  J).  484  ;  In  re  Burrowes'  Estate, 
I.  E.  1  Eq.  445. 

But  it  is  not  lost  where  the  person  claiming  it  is  wrongfully 
deprived  of  possession.     Dica^  v.  Stocldey,  7  G.  &  P.  587. 

Thus,  the  lien  of  a  firm  of  solicitors  on  the  deeds  is  not 
destroyed  if  a  retiring  partner  takes  them  away  without  the  con- 
sent of  the  continuing  partners.    In  re  Carter,  5.j  L.  J.  Oh.  230. 

But  a  solicitor's  lien  may  be  lost  by  handing  over  title- 
deeds  to  a  purchaser  without  stipulating  with  the  vendor  for 
the  retention  of  the  benefit  of  the  lien ;  In  re  Safety  Explo- 
sives Co.,  [1904]  1  Oh.  -126. 

A  pledge  of  the  goods  for  more  than  the  amount  in  respect 
of  which  the  lien  exists  determines  the  lien.  Daubigny  v. 
Duval,  5  T.  E.  604 ;  M'Combie  v.  Ihivies,  7  East,  5. 

The  benefit  of  a  lien  may  be  transferred  to  a  third  person 
with  notice  of  the  lien,  he  being  treated  as  the  servant  of  the 
person  originally  entitled.     M'Conibie  v.  Bavies,  7  East,  5. 

Where  A.,  solicitor  of  a  mortgagor,  sent  the  engrossment  of 
a  re-conveyance  of  the  mortgaged  property  to  B.,  the  mort- 
gagee's solicitor,  requesting  B.  to  hold  it  on  his  account  as  he 
had  a  lien  upon  it,  and  the  mortgagee  executed  the  re-convey- 
ance, it  was  held  that  A.  retained  his  lien  on  the  executed  deed. 
Watson  V.  Lijon,  7  D.  M.  &  G.  288. 

Where  a  client  deposited  title-deeds  with  his  solicitor  for 
the  purpose  of  preparing  a  mortgage,  aud  the  solicitor  con- 
tinued to  hold  the  title-deeds  as  solicitor  for  the  mortgagee, 
it  was  held  that  his  lien  subsisted  as  against  the  mortgagor. 
In  re  Messenger,  3  Ch.  D.  317 ;  Be  Walker,  68  L.  T.  517 ;  see, 
however,  Ex  parte  Quinn,  53  L.  J.  Ch.  302. 

The  loss  of  the  lien  of  the  unpaid  vendor  of  goods  is  now 
regulated  by  the  Sale  of  Goods  Act,  1893  (56  &  57  Vict, 
c.  71),  which  provides — 

Sect.  43  (1).  The  unpaid  seller  of  goods  loses  his  lieu  or 
right  of  retention  thereon — 

(«)  When  he  delivers  the  goods  to  a  carrier  or  other  bailee 
or  custodier  for  the  purpose  of  transmission  to  the 
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buyer  without  reserving  the  right  of  disposal  of  the 
goods ; 

(b)  When  the  buyer  or  his  agent  lawfully  obtains  posses- 
sion of  the  goods ; 

(o)  By  waiver  thereof. 

(2)  The  unpaid  seller  of  goods,  having  a  lien  or  right  of 
retention  thereon,  does  not  lose  his  lien  or  right  of  retention 
by  reason  only  that  he  has  obtained  judgment  or  decree  for 
the  price  of  the  goods. 

The  right  of  stoppage  in  transitu  is  regulated  by  sects.  44 
to  46  of  the  Act. 

As  to  the  effect  of  a  sub-sale  or  pledge  by  the  buyer,  see 
sects.  47  &  48. 

Sects.  492  to  499  of  the  Merchant  Shipping  Act,  1894  (57  Master's  lien 
&  58  Vict.  c.  60),  which  correspond  to  sects.  66  to  76  of  the 
repealed  Merchant  Shipping  Act,  1862  (25  &  26  Vict.  c.  63), 
provide,  (1)  for  enabling  the  owner  of  any  ship  arriving  from 
foreign  parts  to  land  the  goods  on  a  wharf  or  in  a  warehouse 
(sect.  493) ;  (2)  for  preserving  his  lien  for  freight  and  other 
charges  on  the  goods  so  landed  (sect.  494) ;  (3)  for  the  dis- 
charge of  this  lien,  either  by  the  production  of  a  receipt  or 
release  from  the  shipowner,  or  by  a  deposit  by  the  owner  of 
the  goods  of  the  amount  claimed  for  freight  and  other  charges 
(sect.  495) ;  (4)  for  the  payment  by  the  warehouseman  to  the 
shipowner  of  the  whole  deposit  in  fifteen  days,  if  there  is  no 
dispute  between  the  shipowner  and  the  owner  of  the  goods  as 
to  the  amount  properly  payable,  and  for  the  payment  to  the 
shipowner  of  so  much  of  the  deposit  as  is  admitted  by  the 
owner  of  the  goods,  and  for  returning  the  balance  to  the  owner 
of  the  goods,  unless  the  shipowner  shall  within  thirty  days 
take  pioceedings  to  recover  the  amount  in  dispute  from  the 
owner  of  the  goods  (sect.  496) ;  (5)  for  the  sale  of  the  goods  by 
the  warehouseman,  if  the  lien  is  not  discharged  and  no  deposit 
is  made  as  aforesaid  (sect.  497),  and  for  the  application  of  the 
proceeds  of  sale  (sect.  498)  ;  and  (6)  for  giving  the  wharfinger 
or  warehouseman  a  lien  on  the  goods  for  the  rent  and  expenses 
(sect.  499). 
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lien  on 
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On  these  sections,  see  Miedhrodt  v.  Fitzsimon,  L.  E.  6  P.  C. 
306 ;   White  &  Co.  v.  Furness,  Withy  &  Co.,  [1895]  A.  C.  40. 

On  section  494,  see  Smailes  &  Son  v.  Hans  Bessen  &  Co., 
94  L.  T.  492. 

Apart  from  these  sections,  a  master  landing  goods  would 
not  lose  his  lien  if  he  placed  them  in  a  warehouse  over  which 
he  or  the  consignee  of  the  ship  had  exclusive  control.  Mors- 
le-Uanch  v.  Wilson,  L.  E.  8  C.  P.  227. 

A  lien  on  sub  freight  given  to  a  ship-owner  by  a  charter- 
party  is  determined  as  soon  as  the  sub-freight  is  paid  to  the 
charterer  of  the  ship  or  his  agent;  Tagart,  Beaton,  &  Go.  v 
James  Fisher  &  Sons,  [1903]  1  K.  B.  391. 

Where  a  lien  is  waived  by  giving  up  possession,  it  does  not 
revive  if  the  person  who  had  the  lien  recovers  possession  of 
the  goods.     Jones  v.  Pearle,  1  Stra.  557. 

Where  a  ship  is  captured,  the  master's  lien  for  freight 
revives  upon  its  recapture.     Em  parte  Gheesman,  2  Ed.  181. 

I.  A  possessory  lien  is  discharged  by  tender.  See  Eider, 
[1893]  P.  119. 

A  lien  on  goods  is  determined  by  a  refusal  to  deliver  them 
up  on  some  groimd  inconsistent  with  the  existence  of  the 
lien.  Boardman  v.  Sill,  1  Camp.  410  n. ;  White  v.  Gainer,  2 
Bing.  23 ;  Birlcs  v.  Richards,  4  Man.  &  Gr.  574 ;  Yungmann  v. 
Briesemann,  67  L.  T.  642. 

c.  Whether  a  lien  is  waived  or  not  by  taking  a  security 
depends  upon  the  nature  of  the  lien.  Different  considerations 
apply,  for  instance,  to  an  innkeeper's,  a  banker's,  and  a  solicitor's 
lien.     In  re  Taylor,  Stileman,  &  Underwood,  [1891]  1  Ch.  590. 

An  insurance  broker  was  held  to  have  waived  his  lien  by 
taking  a  bill  of  exchange  at  twelve  months.  Hewison  v.  Guthrie, 
2  Bing.  N.  C.  755. 

Where  a  solicitor  takes  a  substantial  security,  e.g.  a  bond 
or  promissory  note,  whether  payable  on  demand  or  at  a  future 
time,  the  presumption  is  that  he  intends  to  waive  his  lien, 
and  the  presumption  is  still  stronger,  if  the  security  bears 
interest.  Goiuell  v.  Simpson,  16  Ves.  275  ;  Balch  v.  Symes, 
T.  &  E.  87 ;  Boharts  v.  Jefferys,  8  L.  J.  0.  S.  Oh.  137 ;  Hanson 


Digitized  by  Microsoft® 


DISCHARGE   OP    COMMON   LAW   LIEN.  629 

V.  Nicholl,  Coop.  P.  Gas.  493 ;  Brownloiv  v.  Keatinge,  2  Ir.  Eq. 
243 ;  Willens  v.  Tandy,  5  Ir.  Bq.  1 ;  Kehoe  v.  Hales,  5  Ir.  Eq. 
597  ;  In  re  Taylor,  Stileman,  &  Underwood,  [1891]  1  Oh.  590 ; 
Bissell  V.  Bradford  Tramways  Co.,  9  T.  L.  R.  837  ;  (1893) 
W.  N".  44 ;  In  re  Aildn's  Estate,  [1894]  1  I.  E.  225 ;  In  re 
Douglas,  Norman,  &  Co.,  [1898]  1  Oh.  199. 

If  a  solicitor  takes  a  security  for  his  general  costs,  he  must, 
in  order  to  retain  his  lien,  give  the  client  express  notice  of  his 
intention  to  preserve  the  lien,  but  the  taking  security  for 
particular  costs  does  not  affect  the  lien ;  In  re  Morris,  [1908] 
1  K.  B.  473.  See  Buckley,  L.J.'s  criticism,  ibid.,  p.  478,  of 
the  headnote  to  In  re  Taylor,  Stileman,  &  Underwood,  supra. 

Taking  a  promissory  note  would  apparently  not  amount  to  Taking 
waiver  of  a  lien,  if  the  note  was  dishonoured  before  the  claim  note  which  is 
made  to  enforce  the  lien.     Stevenson  v.  Blaheloch,  1  M.  &  S.  dishonoured. 
535,   544;    WatsOn   v.   Lyon,   7   D.  M.  &   G.   288,  299;   see 
Brydges  v.  Brydges,  4  Ha.  135  n. 

Where  a  solicitor  took  a  security  for  part  of  his  claim,  it  Taking 
was  held  that  he  could  enforce  his  lien  in  respect  of  the  other  pa^t. 
part.     Ennishillen  Raihvay  Co.  v.  Collum,  29  L.  R.  Ir.  421. 

The  acceptance  by  an  innkeeper  of  a  security  from  his  innkeeper's 
guest  does  not  of  itself  amount  to  a  waiver  of  the  lien,  unless 
the  terms  of  the  security  are  inconsistent  with  the  enforcement 
of  the  lien.     Angus  v.  MeLaohlan,  23  Oh.  D.  330. 

A  warehouseman's  lien  is  displaced  by  the  warehouseman  Warehouse- 
acting  on  a  delivery  order  inconsistent  with  the  lien.     ILill  v. 
London  Central  Markets,  &o..  Limited,  102  L.  T.  715. 
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OHAPTEE   LV. 

DETEEMINATION    OF    THE    MORTGAGOR'S    RIGHTS. 

A.  Kelease  op  the  Equity  of  Redemption. 

A  release  of  the  equity  of  redemption  by  mortgagor  to 
mortgagee  for  valuable  consideration  stands  on  the  same 
footing  as  any  other  sale,  and  can  only  be  set  aside  on  grounds 
which  would  justify  rescission  as  between  an  ordinary  vendor 
and  purchaser.  Knight  v.  Marjoribanhs,  2  Mac.  &  G.  10; 
Melbourne  Banking  Corporation  v.  Brougham,  7  App.  Ca. 
307. 

The  fact  that  the  mortgagor  is  given  a  right  of  repurchase  Qualified 
in  certain  events  or  on  certain  conditions  does  not  invalidate  repurchase, 
the  transaction.     Ensworth  v.  Griffiths,  5  B.  P.  C.  184;  Sevier 
Y.  Greenway,  19  Ves.  412  ;    Williams  v.  Owen,  5  My.  &  Or.  303  ; 
Ogden   v.  Battams,   1   Jur.   N.  S.    791  ;    Gossip  v.    Wright,  32 
L.  J.  Ch.  648 ;  affd.  in  H.  L.  17  W.  R.  1137. 

A  release  in   consideration    of   the  mortgage  debt  is  for  what  is 
valuable  consideration.     Knight  v.  Marjoribanhs,  2  Mac.  &  G-.  oon^idera- 
10  ;  Melbourne  Banhing  Corporation  v.  Brougham,  7  App.  Ca.  *^°°- 
307. 

The  burden  of  proof  rests  on  the  party  seeking  to  impeach 
the  release,  and  mere  inadequacy  of  price  is  not  a  sufficient 
ground  for  setting  it  aside.     Cases  supra. 

Releases  of  the  equity  of  redemption  have  been  set  aside  When  release 
where  the  consideration  was  nominal,  and  the  releasee  treated 
the  mortgage  as  subsisting  [Vernon  v.  Bethell,  2  Ed.  110), 
where  there  was  pressure  and  inequality  of  position  {Ford  v. 
Olden,  3  Eq.  461),  where  the  mortgagee  was  a  solicitor  and 
the  mortgagor  a  labourer,  acting  without  independent  advice 
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(Frees  v.  GoJce,  6  Ch,  645).  See  Kevans  v.  Joyce,  [1896]  1 
I.  E.  442. 

In  Rushhrook  v.  Lawrence  (8  Eq.  25 ;  5  Ch.  3)  it  was  held 
that  there  was  no  binding  agreement  for  sale. 

A  release  of  the  equity  of  redemption  to  a  mortgagee  does 
not  necessarily  extinguish  the  mortgage.  It  is  a  question  of 
intention  whether  it  is  extinguished  or  not.  There  is  a  pre- 
sumption that  it  is  not  extinguished,  if  it  is  for  the  mort- 
gagee's benefit  to  keep  it  alive.  Hayden  v.  Kh-Jcpatrich,  34  B. 
645 ;  Adams  v.  Angell,  5  Ch.  D.  684. 

Thus,  where  a  first  mortgagee  purchased  the  equity  of 
redemption  from  the  trustee  in  bankruptcy  of  the  mortgagor 
in  consideration  of  1380L  retained  by  the  first  mortgagee  in 
full  satisfaction  of  the  mortgage  debt,  from  which  he  released 
the  trustee  and  the  bankrupt,  and  of  201.  paid  to  the  trustee, 
it  was  held  that,  having  regard  to  the  surrounding  circum- 
stances, the  first  mortgage  was  kept  alive  as  against  a  second 
mortgagee,  subject  to  whose  claim  the  equity  of  redemption 
was  conveyed.     Ada7ns  v.  Angell,  5  Ch.  D.  634. 

Smith  V.  Phillips  (1  Kee.  694),  where,  under  similar  circum- 
stances, the  first  mortgage  was  held  to  be  merged,  would 
probably  not  now  be  followed. 

Where  mortgagees  of  a  term  vested  in  a  trustee  for  them 
took  a  conveyance  of  the  fee  simple,  which  was  not  subject 
to  the  mortgage,  from  the  assignees  in  bankruptcy  of  the 
mortgagor,  and  released  them  from  the  mortgage  debt,  it  was 
held  that  they  could  avail  themselves  of  the  term  against  the 
right  of  the  mortgagor's  widow  to  dower.  Anderson  v.  Pignet, 
8  Ch.  180. 


B.  Okdee  foe  Fokeclosuee  Absolute. 

The  effect  of  an  order  for  foreclosure  absolute  is  to  vest  the 
ownership  of,  and  the  beneficial  title  to,  the  land  in  respect  of 
which  it  is  obtained  in  the  person  who  previously  was  a  mere 
incumbrancer.  The  equitable  estate  of  the  mortgagor  is 
transferred  to  the  mortgagee  as  effectually  as  if  it  had  been 
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conveyed  or  re-leased.  Casborne  v.  Soarfe,  1  Atk.  603 ;  2  J. 
&  W.  194 ;  SilherscMIdt  v.  ScMott,  3  V.  &  B.  45 ;  Le  Gros  v. 
Cockerell,  5  Sim.  384;  Heath  v.  Pugh,  6  Q.  B.  D.  345,  360. 

If,  after  the  order  of  foreclosure  absolute,  the  mortgagee  Suing  mort- 

,1  ;  1  ■  ,111  g^^gor  after 

sues  the  mortgagor  on  his  covenant  or  bond,  the  mortgagor  foreclosure. 
acquires  a  new  right  to  redeem,  even  though  he  has  parted 
with  the  equity  of  redemption.  Perry  v.  Barker,  8  Ves.  527  ; 
13  Ves.  198;  Lochhart  v.  Hardy,  9  B.  349;  Palmer  v. 
Eendrie,  27  B.  349  ;  28  B.  341 ;  Kinnaird  v.  Trollope,  39  Ch. 
D.  636. 

Even  apart  from  this  case,  the  Court  will  give  the  mort-  Opening 
gagor  a  new  right  of  redemption  wherever  it  appears  equitable 
t(j  do  so.  Jones  v.  Creswiche,  9  Sim.  304 ;  Ford  v.  WasteJl,  6 
Ha.  229 ;  2  Ph.  591 ;  ThornUll  v.  Manning,  1  Sim.  N.  S.  451 ; 
Patch  V.  Ward,  3  Ch.  203  ;  Campbell  v.  Holyland,  7  Ch.  D.  166 ; 
Ingham  v.  Sutherland,  63  L.  T.  614. 

A  sale  by  the  mortgagee  after  the  order  for  foreclosure  Sale  after 
absolute  to  one  of  the  persons  entitled  to  redeem  at  a  price  °^^°  osure. 
equal  to  the  amount  due  on  the  mortgage,  and  made  payable 
at  the  expiration  of  five  years,  with  interest  meantime  at  a 
lower  rate  than  that  secured  by  the  mortgage,  does  not  open 
the  foreclosure.  In  re  Power  &  Cartons  Contract,  25  L.  R. 
Jr.  459. 

As  to  whether  a  foreclosure  is  opened  by  an  agreement  to 
sell  under  tlje  power  of  sale  in  the  mortgage-deed,  see  Watson 
V.  Marston,  4  D.  M.  &  G.  230,  240;  In  re  Alison,  11  Ch. 
D.  284. 

A  foreclosure  has  been  opened  as  against  a  purchaser  from 
the  mortgagee,  who  contracted  to  purchase  before  the  order 
for  foreclosure  absolute.  Campbell  v.  Holyland,  7  Ch.  D.  166  ; 
see  In  re  Poiver  c&  Cartons  Contract,  25  L.  R.  Ir.  459. 

The  exercise  of  the  power  of  opening  the  foreclosure  is  a 
matter  for  the  discretion  of  the  Court. 

The  mortgagor  must  come  promptly  in  order  to  entitle 
himself  to  this  indulgence.  Thornhill  v.  Manning,  1  Sim. 
N.  S.  451 ;  Campbell  v.  Holyland,  7  Ch.  D.  166. 

The  fact  that  the  mortgagor  has  not  paid  at  the  appointed  Under  what 
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time  by  reason  of  inevitable  accident  [Nan/an  \.  Perkins,  9 
Sim.  308  n. ;  Jones  v.  Cresiricke,  9  Sim.  304 ;  Patch  v.  Ward, 
3  Ch.  20.^,  212),  or  under  the  reasonable  belief  that  the 
mortgagee  wonld  extend  the  time  for  payment  (Thornhill  v. 
Manning!,  1  Sim.  N.  S.  451  ;  Gamfhell  v.  Solyland,  7  Ch.  D. 
166),  that  the  estate  is  much  more  valuable  than  the  mortgage 
debt  {Ford  v.  Wastell,  6  Ha.  229 ;  2  Ph.  291 ;  Campbell  v. 
Eolyland,  7  Ch.  D.  166 ;  Beaton  v.  Boulton,  (1891)  W.  N.  30), 
or  that  it  has  a  special  value  to  the  mortgagor  {Campbell  v. 
Eolyland,!  Ch.  D.  166), are  circumstances  to  induce  the  Court 
to  open  the  foreclosure. 

A  foreclosure  has  been  opened  where  the  mortgagee  received 
rents  between  the  report  and  the  day  fixed  for  redemption 
{Joachim  v.  McDouall,  9  Sim.  314  n.),  but  not  where  a  receiver 
appointed  in  the  action  had  received  rents  for  which  he  had 
not  accounted  {Ingham  v.  Sutherland,  63  L.  T.  614). 

After  the  order  for  foreclosure  absolute  the  mortgagee  is 
entitled  to  treat  the  estate  as  his  own.  The  mortgagor,  there- 
fore, will  only  be  allowed  to  redeem  on  the  terms  of  repaying 
expenditure  incurred  on  the  estate  by  the  mortgagee.  Thorn- 
hill  V.  Manning,  1  Sim.  N.  S.  451,  456. 


C.    Dismissal  of  Eedemption  Action. 

If  a  mortgagor  brings  an  action  for  the  redemption  of  a 
formal  mortgage,  and  it  is  dismissed  for  any  reason,  except  for 
want  of  prosecution,  the  dismissal  operates  as  a  decree  for 
foreclosure  against  him.  Cholmley  v.  Oxford,  2  Atk.  367; 
Bishop  of  Winchester  v.  Paine,  11  Ves.  194;  Hansard  v. 
Hardy,  18  Ves.  455,  460  ;  Inman  v.  Wearing,  3  De  G.  &  Sm. 
729  ;  Marshall  v.  Shrewsbury,  10  Ch.  250. 

This  rule  applies  where  the  mortgage  is  in  the  form  of  a 
conveyance  on  trust  for  sale.  In  re  '^letropolis  and  Counties, 
&c.,  Buihling  Society,  [1911]  1  Ch.  698. 

It  does  not  apply  where  redemption  is  sought  by  an  equi- 
table mortgage  by  deposit  of  title-deeds.  Marshall  v.  Shreios- 
Irnri/,  10  Ch.  250. 
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The  dismissal  of  the  action  operates  as  a  foreclosure  only  Againstwhom 
as  against  the  person  seeking  redemption,  and  not  as  against  operates  as 
a  defendant  to  the  action  who  is  given  a  permissive  right  to  "'^^^  osure. 
redeem  by  the  decree,  or  as  against  a  person  having  a  prior 
right  to  redeem  who  has  waived  his  right  in  favour  of  the 
plaintiff.     Ghapjpel  v.  Bees,  1  D.  M.  &  G.  393  ;  Ex  parte  Paine, 
3  D.  J.  &  S.  458. 


D.     Limitation  ow  Eedemption  Action. 

The  Eeal  Property  Limitation  Act,  1874  (37  &  38  Vict.  Real  Property 
c.  57),  enacts-  ji^l^^^ 

Sect.  7.  When  a  mortgagee  shall  have  obtained  the  posses-  ^-  '^■ 
sion  or  receipt  of  the  profits  of  any  land  or  the  receijjt  of  any 
rent  comprised  in  his  mortgage,  the  mortgagor  or  any  person 
claiming  through  him,  shall  not  bring  any  action  or  suit  to 
redeem  the  mortgage,  but  within  twelve  years  next  after  the 
time  at  which  the  mortgagee  obtained  such  possession  or 
receipt,  unless  in  the  meantime  an  acknowledgment  in  writing 
of  the  title  of  the  mortgagor,  or  of  his  right  to  redemption, 
shall  have  been  given  to  the  mortgagor  or  some  person  claim- 
ing his  estate,  or  to  the  agent  of  such  mortgagor  or  person, 
signed  by  the  mortgagee  or  the  person  claiming  through  him  ; 
and  in  such  case  no  such  action  or  suit  shall  be  brought  but 
within  twelve  years  next  after  the  time  at  which  such  acknow- 
ledgment, or  the  last  of  such  acknowledgments,  if  more  than 
one,  was  given. 

The  section  further  provides  (1)  that  an  acknowledgment 
given  to  one  of  several  mortgagors  shall  be  as  effectual  as  if 
it  had  been  given  to  all,  (2)  that  an  acknowledgment  signed 
by  one  or  more  of  several  mortgagees  shall  be  effectual  only 
as  against  the  signer  or  signers,  and  (3)  that,  where  a  signer 
is  entitled  to  a  divided  part  of  the  land  or  rent  mortgaged, 
and  not  to  any  ascertained  part  of  the  mortgage  money,  the 
mortgagor  may  redeem  the  divided  part  on  payment,  with 
interest,   of  an  amount   bearing  the   same  proportion  to  the 
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whole   of  the  mortgage  money  as  the  value  of  the  divided 
part  bears  to  the  value  of  the  whole  property  in  mortgage. 

This  section  substantially  reproduces  sect.  28  of  the  Eeal 
Property  Limitation  Act,  1833. 

A  mortgage  by  way  of  trust  for  sale  is  a  mere  mortgage, 
and  the  mortgagor's  right  to  redeem  is  barred  by  this  section. 
Locking  v.  ParJcer,  8  Ch.  30 ;  In  re  Alison,  11  Oh.  D.  284 ;  In  re 
Metropolis  and  Counties,  &o.,  Building  Society,  [1911]  1  Ch.  698. 

Where  real  estate  and  a  policy  are  mortgaged  by  one  deed 
to  secure  the  same  debt  and  the  right  to  redeem  the  real  estate 
is  barred,  the  right  to  redeem  the  policy  is  also  barred;  Gharter 
V.  Watson,  [1899]  1  Ch.  175. 

The  statute  runs  from  the  time  when  the  mortgagee  took 
possession  as  mortgagee.  Possession  from  an  earlier  time 
under  another  title  does  not  coalesce  with  the  possession 
as  mortgagee.     Marhwich  v.  Hardingham,  15  Ch.  D.  339,  351. 

Thus,  where  a  mortgagee  takes  possession  as  assignee  of 
a  life  interest  in  the  equity  of  redemption,  time  does  not 
run  against  the  remainderman  until  the  death  of  the  tenant 
for  life.  Gorhett  v.  Barker,  3  Anst.  755 ;  Pi,eeve  v.  Kicks,  2  Si. 
&  St.  403 ;  Raffety  v.  King,  1  Kee.  601. 

The  mortgagor's  title  is  barred  as  to  any  land  of  which  the 
mortgagee  has  been  in  possession  without  acknowledgment 
during  the  statutory  period,  although  the  mortgagor  has  been 
in  possession  within  that  period  of  other  land  comprised  in  the 
mortgage.     Kinsman  v.  Bouse,  17  Ch.  D.  104. 

The  fact  that  when  the  mortgagee  took  possession  the 
mortgagor's  right  to  redeem  had  not  arisen  is  irrelevant;  In 
re  Metropolis  &  Counties,  &c.,  Building  Society,  [1911]  1  Ch. 
698,  706. 

No  allowance  is  made  to  the  mortgagor  for  disabilities 
under  this  section.  Kinsman  v.  Bouse,  17  Ch.  D.  104  (Act 
of  1833);  Forster  v.  Patterson,  17  Ch.  D.  132  (Act  of  1874). 

In  the  case  of  a  Welsh  mortgage,  the  statute  does  not  run 
against  the  mortgagor  until  the  mortgagee  has  paid  himself 
by  perception  of  rents  and  profits.  Yates  v.  Hamhly,  2  Atk. 
360,  362 ;   Walters  v.  Wehb,  5  Ch.  531. 
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The  provisions  as  to  acknowledgment  by  some  of  several  Acknowiedg- 
mortgagees   apply  only  where   they  have  separate  interests  ^TeveLl^^ 
either  in  the  money  or  in  the  land.     An  acknowledgment  by  ^oi^'gi^g^sS' 
one  of  two  joint  mortgagees  who,  on  the  face  of  the  deed,  are 
shown  to   be  trustees,  is  wholly  inoperative.     Biohardson  v. 
Younge,  10  Eq.  275 ;  6  Ch.  478. 

An  entry  in  the   annual  statutory  returns  of   a  building  building 
society  is  not  an   acknowledgment  of  the  mortgagor's  title  ; 
In  re  Metropolis  db  Counties,  &c.,  Building  Society,  [1911]  1  Ch. 
698. 

An  acknowledgment  made  after  the  statute  has  barred  the  after  right 
right  of  redemption  does  not  revive  it.     In  re  Alison,  11  Ch.  ^^    ^"^  ' 
D.  284,296;  Marhwick  v.  Hardingham,  15  Ch.  D.  339,  346; 
Sanders  v.  Sanders,  19  Ch.  D.  373,  not  following  Stansfield  v. 
Robson,  16  B.  236  ;  3  D.  M.  &  G.  620.     Pendleton  v.  Booth  (1 

D.  F.  &  J.  81)  was  decided  upon  the  law  before  the  Act. 

The  decisions  that  an  acknowledgment  made  after  tlie 
statutory  bar  has  accrued  is  ineffectual  may  be  supported 
either  on  the  words  "  in  the  meantime  "  in  sect.  7,  or  on  sect. 
34  of  the  Act  of  1833. 

An  acknowledgment  to  a  bankrupt  mortgagor  has  no  effect,  to  bankrupt 
It  cannot  be  made  use  of  either  by  the  trustee  in  bankruptcy  ^°'^  S'^soi^- 
or  by  the  mortgagor  in  an   action  for  redemption  after  the 
annulment  of  the  bankruptcy.     Marhwicli  v.  Hardingham,  15 
Ch.  D.  339,  352. 

E.  Limitation  of  Eight  to  kecover  Surplus  Peoceeds 

OF  Sale. 

The  mortgagee,  so  far  as  he  is  merely  a  constructive  trustee  where 
of  the  surplus  proceeds,  has  always  been  entitled  to  the  benefit  ^n^stractive* 
of  the  Statutes  of  Limitation.     Therefore,  evidence  cannot  be  trustee. 
brought,  after  the  expiration  of  six  years  from  receipt  of  the 
sale  moneys  by   the  mortgagee,  to   show   that   there    was    a 
surplus,  and  thereby  impose  a  constructive   trust  upon  him. 
Banner  v.  Berridge,  18  Ch.  D.   254,  269.     See  Townshend  v. 
Townshend,  1  B.   C.    C.  550 ;  Bechford  v.   Wade,  17  Ves.   87 ; 
Saar  v.  Ashivell,  [1893]  2  Q.  B.  390. 
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Receipt  of  sale  moneys  by  the  solicitor  employed  by  the 
mortgagee  to  conduct  the  sale  is  receipt  by  the  mortgagee. 
Thome  v.  Heard,  [1893]  3  Ch.  530 ;  [1894]  1  Ch.  599 ;  [1895] 
A.  C.  495. 

Where  two  mortgagees  concur  in  a  sale  and  employ  the 
same  solicitor,  each  is  only  deemed  to  have  received  so  much 
of  the  sale  moneys  as  he  expressly  authorized  the  solicitor  to 
receive.  )Vest  London  Commercial  Bank  v.  Reliance  Building 
Society,  29  Ch.  D.  954. 

Express  trustees  are  now  protected  by  the  Trustee  Act,  1888 
(51  &  52  Vict.  c.  59),  which  (sect.  8)  enables  a  trustee  to  set 
up  the  Statute  of  Limitations  as  if  he  had  not  been  a  trustee, 
except  where  the  claim,  (1)  is  founded  upon  any  fraud  or 
fraudulent  breach  of  trust  to  which  he  was  party  or  privy,  or 
(2)  is  to  recover  trust  property  or  the  proceeds  thereof  still 
retained  by  him,  or  (3)  previously  received  by  him  and  con- 
verted to  his  use.     See  How  v.  Winterton,  [1896]  2  Ch.  626. 

As  to  the  exceptions  in  the  statute,  (1)  is  confined  to  cases 
where  the  trustee  has  personally  participated  in  the  fraud,  and 
(2)  to  cases  where,  at  the  date  of  the  writ,  he  has  the  property 
in  his  hands  or  under  his  control.  Thome  v.  Heard,  [1895] 
A.  C.  495. 

Concealed  fraud,  in  order  to  take  a  case  out  of  the  Statute 
of  Limitations,  must  be  fraud  imputable  to  the  person  who 
seeks  the  protection  of  the  statute.  If  the  fraud  is  committed 
by  his  agent,  the  agent  must  be  acting  within  the  scope  of 
his  authority  and  for  the  benefit  of  the  principal. 

Hence,  where  a  solicitor  employed  by  a  mortgagee  to  sell 
the  mortgaged  property  misapplies  the  surplus  proceeds  of 
sale,  the  cause  uf  action  accrues  to  the  mortgagor  as  against 
the  mortgagee  at  the  time  when  the  misapplication  takes 
place,  and  not  at  the  time  when  it  is  discovered.  TJiorne  v. 
Heard,  [1895]  A.  C.  495,  506. 
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JURISDICTION. 

A.  Proceedings  in  Equity. 
The  Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  assigns  (sect.  Judicature 

^  _        .       Act,  1873, 

34)  to  the  Chancery  Division  of  the  High  Court  oi  Justice  s.  34. 
(subject  to  any  rules  of  Court  or  orders  of  transfer  to  be  made 
under  the  authority  of  the  Act)  all  causes  and  matters  for  the 
redemption  or  foreclosure  of  mortgages,  the  raising  of  portions 
or  other  charges  on  land,  and  the  sale  and  distribution  of  the 
proceeds  of  property  subject  to  any  lien  or  charge. 

As  to  foreclosure  and  redemption  proceedings  in  Chambers 
under  Order  LV.  5a,  see  below,  p.  648.  As  to  Order  XV.  and 
Order  XXX.,  see  below,  p.  656. 

The  jurisdiction  of  the  Chancery  Division  may  be  affected 
by  (i.)  the  local  situation  of  the  property  mortgaged  or  charged, 
(ii.)  the  amount  of  the  debt,  (iii.)  circumstances  relating  to 
the  mortgagor,  or  (iy.)  circumstances  relating  to  the  mortgagee. 

I.  As  to  the  jurisdiction  over  foreign  property — 

1.  Where  movable  property  is  validly  transferred,  either  i.  Movables 
by  way  of  sale  or  charge,  according  to  the  law  of  the  country  jurisdiction. 
where  it  is  situated,  whether  in  pursuance  of  a  contract  made 
in  that  country  or  by  the  judgment  of  a  court  of  law  of  that 
country,  the  transfer  is  valid  everywhere  and  as  against  all 
the  world.  Cammelly.  Seivell,  3  H.  &  N.  617  ;  5  H.  &  N.  728 ; 
Hooper  v.  Gumm,  L.  R.  2  Ch.  282 ;  Gastrique  v.  Imrie,  L.  E.  4 
H.  L.  414 ;  Colonial  Sank  v.  Cadij,  15  App.  Ca.  267 ;  In  re 
Queensland  Mercantile  Co.,  [1891]  1  Ch.  536 ;  [1892]  1  Ch.  219  ; 
Alcock  V.  Smith,  [1892]  1  Ch.  238. 

Where  a  contract  is  entered  into  which  is  valid  according 


^tD 
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2.  Immov- 
ables out 
of  the 
jurisdiction. 


Jurisdiction 
arising  from 
contract. 


Jurisdiction 
arising  from 
fraud. 


to  the  law  of  the  country  in  which  it  is  made,  with  the  inten- 
tion of  transferring  movable  property  in  another  country, 
the  contract  will  be  enforced  as  between  the  parties,  although 
the  transfer  is  invalid  according  to  the  law  of  the  country 
where  the  property  is  situated.  Lee  v.  Abdy,  17  Q.  B.  D.  309 ; 
Colonial  Bank  v.  Cady,  15  App.  Ca.  267. 

2.  The  jurisdiction  of  a  Court  of  Equity  is  exercised  in 
personam.  It  acts  only  upon  the  conscience  of  the  party 
against  whom  relief  is  sought.  Its  authority  over  immov- 
ables out  of  the  jurisdiction  is  based  on  its  authority  over  the 
person  of  a  defendant  within  the  jurisdiction.  Penn  v. 
Baltimore,  1  Yes.  S.  444,  454;  Busliby  v.  Munday,  5  Madd. 
297,  307;  Portarliiigton  v.  Soulhy,  3  My.  &  K.  104,  108; 
British  South  Africa  Co.  v.  Companhia  de  Mozambique,  [1893] 
A.  C.  602,  626. 

(a)  Where  an  agreement  has  been  entered  into  between 
persons  within  the  jurisdiction,  with  the  intention  of  creating 
a  valid  charge  upon  immovables  out  of  the  jurisdiction,  a 
Court  of  Equity  will  enforce  the  charge  as  between  the  parties, 
although  the  agreement  did  not  in  fact  create  a  valid  charge 
under  the  lex  loci  rei  sitse.  Ex  imrte  Pollard,  Blont.  & 
Ch.  239.  In  this  case,  as  has  been  pointed  out  in  the  Bank 
of  Africa,  Limited  v.  Cohen,  [1909]  2  Ch.  129,  according  to  the 
lex  loci  rei  sitse  the  intending  mortgagor  was  personally  bound. 

(h)  Where  a  person  claiming  a  charge  on  immovables  out 
of  the  jurisdiction  has  an  equity  to  enforce  the  charge  against 
a  person  in  possession  of  the  immovables  who  is  within  the 
jurisdiction,  the  Court  will  enforce  the  charge  against  that 
person,  although  there  is  no  direct  contract  between  him  and 
the  person  claiming  the  charge.  Granstown  v.  Johnston,  3 
Ves.  170 ;  Mercantile  Investment  Co.  v.  Biver  Plate  Trust  Co., 
[1892]  2  Ch.  303. 

Thus,  where  a  company  domiciled  in  Connecticut  created 
a  charge  on  land  in  Mexico  for  payment  of  a  debenture  debt, 
which  was  invalid  under  Mexican  law,  and  subsequently  sold 
the  land  to  an  English  company  subject  to  the  charge,  part  of 
the  consideration  for  the  sale  being  the  undertaking  of  the 
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English  company  to  pay  the  debentures,  it  was  held  that  the 
English  company  were  liable  to  the  debenture-holders  for 
proceeds  of  such  land  come  to  their  hands.  Mercantile  Invest- 
ment Go.  T.  River  Plate  Trust  Go.,  [1892]  2  Oh.  303. 

In  the  exercise  of  this  jurisdiction,  the  Court  will  appoint 
a  receiver  or  make  an  order  for  sale  or  foreclosure  of  land  out 
of  the  jurisdiction.  Toller  v.  Gartaret,  2  Vern.  494;  Bechford 
V.  Kemlle,  1  Si.  &  St.  7 ;  Paget  v.  Ede,  18  Eq.  118 ;  In  re 
Longdendale  Gotton  Spinning  Go.,  8  Ch.  D.  150. 

But  except  in  cases  of  contract  or  fraud,  the  Courts  will  not 
entertain  a  claim  depending  on  the  title  to  foreign  immov- 
ables. Norris  v.  Ghambers,  29  B.  246 ;  3  D.  F.  &  J.  583 ;  In 
re  Hawthorne,  23  Ch.  D.  743. 

II.  An  action  cannot  be  brought  in  the  High  Court  to  Jurisdiotion 
enforce  a  charge  for  an  amount  under  101.  Westbury-on-Severn  by  amount] 
Sanitary  Authority  v.  Meredith,  30  Ch.  D.  387.  °*  '^^''*- 

The  County  Courts  Act,  1888  (51  &  52  Vict.  c.  43),  sect.  County 
67,  confers  on  county  courts  all  the  powers  and  authority  of  i888,  s.  67.' 
the  High  Court  in  actions  for  foreclosure  or  redemption,  or 
for  enforcing  any  charge  or  lien,  where  the  mortgage,  charge, 
or  lien  shall  not  exceed  in  amount  the  sum  of  five  hundred 
pounds. 

If  the  amount  originally  secured  exceeds  £500,  but  is 
afterwards  by  payment  reduced  to  £500  or  less,  the  County 
Court  has  jurisdiction;  Shields,  &a..  Building  Society  v. 
Bichards,  84  L.  T.  587. 

Sect.  75  provides  that   proceedings  which  relate  to  the  S.  vs. 
recovery  or  sale  of  any  mortgage,  charge,  or  lien  on  lands, 
tenements,  or   hereditaments,  shall   be    taken   in  that   court 
within  the  districts  of  which  the  lands,  tenements,  or  heredita- 
ments, or  any  part  thereof,  are  situate. 

III.  As  to  the  effect  of  the  mortgagor's  bankruptcy  upon 
the  jurisdiction— 

The  Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  enacts—   Bankruptcy 
Sect.  102,  (1).  Subject  to  the  provisions  of  this  Act,  every  ^toa.^^^' 
court  having  jurisdiction  in  bankruptcy  under  this  Act  shall 
have  full  power  to  decide  all  questions  of  priorities,  and  all 
A.M.  2   T 
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otlier  questions  whatsoever,  whether  of  law  or  fact,  which 
may  arise  in  any  case  of  bankruptcy  coming  within  the 
cognizance  of  the  Court,  or  which  the  Court  may  deem  it 
expedient  or  necessary  to  decide  for  the  purpose  of  doing 
complete  justice  or  making  a  complete  distribution  of  property 
in  any  such  case. 

Provided  that  the  jurisdiction  hereby  given  shall  not  be 
exercised  by  the  County  Court  for  the  purpose  of  adjudicating 
upon  any  claim,  not  arising  out  of  the  bankruptcy,  which 
might  heretofore  have  been  enforced  by  action  in  the  High 
Court,  unless  all  parties  to  the  proceeding  consent  thereto, 
or  the  money,  money's  worth,  or  right  in  dispute  does  not 
in  the  opinion  of  the  judge  exceed  in  value  two  hundred 
pounds. 

The  jurisdiction  conferred  by  this  section  is  identical  with 
that  conferred  by  sect.  72  of  the  Bankruptcy  Act,  1869.  In  re 
Lowenthal,  13  Q.  B.  D.  238. 

There  is  no  similar  jurisdiction  conferred  upon  the  Court 
in  winding-up.     In  re  IlUeij  Hotel  Go.,  [1893]  1  Q.  B.  248. 

1.  Trustee    ;        1.  Where   by  the   operation   of  the   bankruptcy  law  the 
higher  utie.-.  trustee  claims  by  a  higher  and  better  title  than  the  bankrupt, 

where,  for  instance,  a  transaction  is  impeached  as  a  fraudulent 
preference  or  an  act  of  bankruptcy,  the  Court  of  Bankruptcy 
has,  under  this  section,  jurisdiction,  and  ought  to  entertain  it. 
Ex  -parte  JBroim,  11  Ch.  D.  148. 

The  Court  of  Bankruptcy  has  also  jurisdiction  ^here  the 
trustee  seeks  to  set  aside  a  mortgage  made  by  the  bankrupt 
as  fraudulent  under  13  Eliz.  c.  5.  It  is  doubtful  whether, 
if  the  mortgagee  objects,  the  Court  ought  to  exercise  its 
jurisdiction.     Ex  parte  Butters,  14  Ch.  D.  265. 

At  any  rate,  the  County  Court  ought  not  to  exercise  its 
bankruptcy  jurisdiction,  either  in  cases  of  fraudulent  preference 
or  under  13  Eliz.  c.  5,  where  the  mortgagee  objects  on  the 
ground  that  the  amount  at  stake  is  large  and  that  questions 
of  character  are  involved.  Ex  parte  Anidtage,  17  Ch.  D.  13 ; 
Ex  parte  Price,  21  Ch.  D.  553. 

2.  Trustee  2.  Where  the  trustee  claims  only  the  same  right  as  the 
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bankrupt  himself  would  have  had,  the  Court  of  Bankruptcy, '^I'^'i'^^gi'^ 

.      .  ....  .        .  .         same  right  as 

even  if  it  has  jurisdiction,  ought  not  to  exercise  it.     Ellis  v.  bankrupt. 
Siller,  8  Oh.   83 ;  Ex  parte  DicJciii,  8  Oh.  D.  377 ;  Ex  parte 
Musgrave,  10  Oh.  D.  94;  Ex  parte  Brown,  11  Oh.  D.  148;  In 
re  Champagne  (1893),  W.  K  153. 

Where  the  Court  has  jurisdiction,  and  the  only  question 
is  whether  it  ought  to  exercise  it,  the  objection  to  its  exercising 
it  ought  to  be  taken  at  the  earliest  opportunity.  Ex  parte 
Swinhanhs,  11  Ch.  D.  525 ;  Ex  parte  Butters,  14  Ch.  D.  265. 

3.  The  bankruptcy  of  the  mortgagor  does  not  affect  the  ?■  Proceed- 

r     J  no  ^    jjjgg  against 

right  of  the  mortgagee,  whether  legal  or  equitable,  or  of  his  trustee. 
trustee  in  bankruptcy,  to  realize  his  security,  either  by  fore- 
closure or  sale,  in  the  Chancery  Division.  White  v.  Simmons, 
6  Ch.  555 ;  Ex  parte  Paimell,  6  Ch.  D.  335  ;  Waddell  v.  Toleinan, 
9  Ch.  D.  212 ;  Ex  parte  Hirst,  11  Ch.  D.  278 ;  Bankruptcy 
Act,  1883,  sect.  9,  (2). 

By  consent  the  Court  in  Bankruptcy  will  make  an  order 
for  foreclosure  directing  the  usual  accounts ;  In  re  Salmon, 
[1903]  1  K.  B.  147. 

And  where  a  mortgagee  is  willing  to  submit  the  determi- 
urttion  of  his  rights  to  the  Court  in  Bankruptcy,  the  trustee  in 
bankruptcy  ought  not  to  raise  objections.  Ex  parte  Fletclier, 
9  Ch.  D.  381. 

IV.  As  to  the  jurisdiction  over  mortgages  to  building  and 
other  societies — 

1.  The  Building  Societies  Act,  1874  (47  &  48  Vict.  c.  41),  Building 
,  ,        -.  ,,  .        1       T)    -I  1-        societies 

provides  (sect.  2)  that  the  word  "  disputes     m  the  Building  under  the 

Societies  Act,  or  in  the  rules  of  any  society  thereunder,  shall  ^''*  °*  ^^'^*- 

be  deemed  to  refer  only  to  disputes  between  the  society,  and 

a  member,  or  any  representative  of  a  member  ia  his  capacity 

of  a  member  of  the  society,  unless  by  the  rules  for  the  time 

being  it  shall  be  otherwise  expressly  provided ;  and,  in  the 

absence   of  such   express   provision,   shall  not  apply  to   any 

dispute  between    any  such  society  and  any  member  thereof, 

or  other  persons  whatever,  as  to  the  construction  or  effect  of 

any  mortgage  deed,  .  .  .  and  shall  not  prevent  any  society, 

or  any  member  thereof,  or  any  person  claiming  through  or 
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under  him,  from  obtaining  in  the  ordinary  course  of  law  any 
remedy  in  respect  of  any  such  mortgage  ...  to  which  he  or 
the  society  would  otherwise  be  by  law  entitled. 

The  words  "  any  such  mortgage  "  in  the  latter  part  of  the 
section  mean  any  mortgage,  and  not  merely  any  mortgage 
as  to  the  construction  or  effect  of  which  there  is  a  dispute. 
Hence,  a  society  may  bring  an  action  against  a  member  on 
the  covenant  contained  in  his  mortgage,  although  the  rules 
provide  that  any  dispute  arising  between  the  society  and  a 
member  shall  be  referred  to  arbitration.  Western  Suburhaii 
Building  Society  v.  Martin,  17  Q.  B.  D.  609. 

As  to  the  law  before  the  Act,  see  Municipal  Building  Society 
V.  Kent,  9  App.  Ca.  260. 
Building  2.  The  provisions  for  arbitration  made  by  the  Act  6  &  7 

under  the  Wm.  IV.  c.  32,  and  the  Act  10  Geo.  IV.  c.  56,  therewith 
■  incorporated,  apply  only  to  disputes  between  the  society  and 
its  members  as  such,  and  not  to  disputes  arising  oat  of  mort- 
gages made  by  members  of  the  society.  Morrison  v.  Glover,  4 
Ex.  430  ;  Fleming  v.  Self,  3  D.  M.  &  G.  997  ;  Beg.  v.  Trafford, 
4  E.  &  B.  122 ;  Farmer  v.  Giles,  5  H.  &  N.  753 ;  Mulhern  v. 
Lord,  4  App.  Ga.  182. 
Friendly  and  3.  As  to  the  decision  of  disputes  between  friendly  societies 
and  their  members,  see  sect.  68  of  the  Friendly  Societies  Act, 
1896  (59  &  60  Vict.  c.  25). 

As  to  Industrial  and  Provident  Societies,  see  sect.  49  of 
the  Industrial  and  Provident  Societies  Act,  1893  (56  &  57 
Vict.  c.  39). 


B.  Proceedings  in  Admiealty. 

Judicature  The  Judicature  Act,  1873  (sect.  34),  assigns  to  the  Probate, 

^°^^  '  Divorce,  and  Admiralty  Division,  subject  to  any  rules  of 
Court  or  orders  of  transfer  to  be  made  under  the  authority 
of  the  Act,  all  causes  and  matters  which  would  have  been 
within  the  exclusive  cognizance  of  the  High  Court  of  Admiralty 
if  the  Act  had  not  passed. 
Maritime  The  High  Court  of  Admiralty  had  jurisdiction  in  case  of 

liens. 
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maritime  lien.  See,  as  to  seamen's  wages  and  master's  wages 
and  disbursements,  sect.  10  of  the  Admiralty  Court  Act,  1861 
(24  Yict.  c.  10),  as  to  salvage  and  towage,  sect.  6  of  the 
Admiralty  Court  Act,  1840  (3  &  4  Vict.  c.  65),  as  to  damage 
done  by  any  ship,  sect.  7  of  the  Act  of  1861.  See  also,  as  to 
salvage,  sect.  565  of  the  Merchant  Shipping  Act,  1894. 

As  to  restrictions  on  Admiralty  proceedings  for  the  recovery 
of  wages  not  exceeding  fifty  pounds,  see  sect.  165  of  the 
Merchant  Shipping  Act,  1894. 

The  Court  may,  under  sect.  167,  (3)  of  the  Merchant  Ship-  Set-off. 
ping  Act,  1894,  adjudicate  upon  questions  of  set-off  arising 
in  an  Admiralty  proceeding  by  a  master  for  wages  and  dis- 
bursements. 

The  High  Court  of  Admiralty  had  also  jurisdiction,  by  Kegistered 
sect.   11  of  the  Admiralty  Court  Act,   1861,  over  any  claim 
in  respect  of  any  registered  mortgage,  whether  the  ship  or  the 
proceeds  thereof  were  under  arrest  of  the  Court  or  not. 

The  jurisdiction  of  County  Courts  having  Admiralty  juris-  Jurisdiction 
diction  is  determined  by  the  County  Courts  Admiralty  Juris-  Courts. 
diction  Act,  1868  (31  &  32  Vict.  c.  71),  sect.  3,  and  the  County 
Courts  Admiralty  Jurisdiction  Amendment  Act,  1869  (32  &  33 
Vict.  c.  51),  sects.  2,  3,  and  4. 

The  jurisdiction  of  Vice-Admiralty  Courts  is  determined  Vice- 
by  sect.  10  of  the  Vice-Admiralty  Courts  Act,  1863  (26  Vict.  Courts. 
c.  24). 

Where  a  company  is  being  wound  up,  proceedings  to  en- 
force a  maritime  lien  against  a  ship  of  the  company  should 
be  taken  before  the  judge  to  whose  Court  the  winding-up 
is  attached.  In  re  Australian  Steam  Navigation  Go.,  20  Eq. 
325. 

Where  a  ship  is  mortgaged  and  the  mortgagee  is  not  a 
party  to  the  winding  up,  the  person  claiming  a  lien  should 
apply  in  the  winding  up  for  leave  to  proceed  in  Admiralty. 
In  re  Bio  Gratide  do  Sul  Steamship  Co.,  5  Ch.  D.  282. 

As  to  the  Admiralty  jurisdiction  over  bottomry  and  respon-  Bottomryand 
dentia  bonds,  see  Boyal  Arch,  Swa.  269 ;  Helgoland,  Swa.  491 ;  bonds. 
Cargo  ex  Sidtan,  Swa.  504. 
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As  to  the  jurisdiction  in  Chancery,  see  Duncan  v.  McCal- 
mont,  3  B.  409 ;  Glascott  v.  Lang,  2  Ph.  310. 
General  The  lien  for  general  average  was  not  enforceable  in  Ad- 

miralty, but  where  the  cargo  was  in  the  master's  possession 
the  Court  of  Admiralty  would  not  deprive  him  of  possession 
without  satisfying  his  lien.  Constancia,  2  W.  R.  487 ;  North 
Star,  1  Lush.  45 ;  Cargo  ex  Galam,  Br.  &  Lush.  177  ;  Daring, 
L.  E.  2  A.  &  E.  260. 
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Neither  the  mortgagor  nor  any  one  claiming  under  him  can  Mortgagor 
make  a  mortgagee  party  to  any  suit  he  may  entertain  without  mortgagee'^^ 


offering  to  redeem.     Tasker  v.  Small,  3  My.    &   Or.   63,  69 ;  P^^y  without 

°  '  J  '  '  offering  to 

Bolton  V.  Hayter,  7  B.  313,  319  ;  Inman  v.  Wearing,  3  De  Gr.  &  redeem. 

Sm.  729 ;  Gordon  v.  Horsfall,  5  Moo.  P.   0.   393 ;  Knight  v. 

Bowyer,  2  De  G.  &  Jo.  421,  446  ;  Hughes  v.  GooJc,  34  B.  407 ; 

Jefferys  v.  Dickson,  1  Ch.  183,  189. 

The  rule  does  not  apply  to  annuities  charged  upon  an  estate, 
whether  redeemable  or  irredeemable.  Knight  v.  Bounjer,  2  De 
G.  &  Jo.  421,  446. 

The  rale  does  not  apply  where  the  parties  stand  in  other  Mortgagor 
relations  as  well  as  that  of  mortgagor  and  mortgagee.     Thus,  trusts' of^ 
if  the  mortefagee  becomes  party  to  a  deed  whereby  trusts  are  ^IJ^^'y  °}. 

"^   o  r        .;  J  redemption. 

created  affecting  the  equity  of  redemption,  any  person  inte- 
rested in  those  trusts  may  enforce  their  due  performance 
without  offering  redemption.  Jefferys  v.  Dickson,  1  Oh. 
183. 

Where  the  plaintiff  impeaches  the  mortgage  security,  while  Plaintiff 
the  defendant  insists  on  his  rights  as  mortgagee  and  nothing  mortgage  ° 
more,  the  plaintiff  will  not  be  allowed  to  have  a  decree  for  security. 
redemption   on  a  bill  which   disputes   the   existence   of  the 
mortgage  relation,  and  which  contains  no  prayer  for  redemption. 
Martinez  v.  Oooper,  1  Russ.  198,  215 ;  Gordon  v.  Eorsfall,  5 
Moo.  P.  C.  393 ;  Johnson  v.  Fesenmeyer,  25  B.  88,  96 ;  Greiiver 
Mining  Go.  v.  Willyams,  35  B.  353. 

But  where  the  defendant  to  such  an  action  sets  up  a  title 
as  absolute  owner,  the  plaintiff  will  be  allowed  to  redeem  in 
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Application 
under  Order 
LIV.  A.  !•.  1. 


Partition 
action. 


the  same  action.  National  Bank  of  Australasia  v.  United 
Hand-in- Hand,  Co.,  4  App.  Ca.  391. 

Under  Order  LIV.  a.,  rule  1,  a  mortgagor  may  apply  for 
the  determination  of  a  question  of  construction  arising  under 
the  mortgage  deed  without  offering  to  redeem.  In  re  Nobis, 
[1896]  2  Ch.  830. 

A  mortgagee  of  property  held  in  common  cannot,  without 
his  consent,  be  made  party  to  an  action  for  partition  of  the 
equity  of  redemption.  Swan  v.  Swan,  8  Pri.  518 ;  Waite  v. 
Bingley,  21  Ch.  D.  674;  Sinclair  v.  James,  [1894]  3  Ch.  554. 

The  owner  of  an  undivided  share  in  property  who  has 
mortgaged  it  cannot  combine  in  the  same  action  a  claim 
against  his  mortgagee  for  redemption  with  a  claim  for  partition 
against  another  defendant.  Gihhs  v.  Haydon,  30  W.  E.  726; 
Sinclair  v.  James,  [1894]  3  Ch.  554. 

A  prior  incumbrancer  is  not  bound  to  come  in  under  a 
decree  obtained  by  a  puisne  incumbrance)-,  but  may  institute  a 
suit  of  his  own.     Arnold  v.  Bainhrigge,  2  D.  F.  &  J.  92. 

As  to  how  the  action  may  be  commenced.  Order  LV.,  rule 


Commence- 

ment  of  action  5^    provides- 

by  origmatmg       '  ■'■ 

summons. 


Any  mortgagee  or  mortgagor,  whether  legal  or  equitable,  or 
any  person  entitled  to  or  having  property  subject  to  a  legal  or 
equitable  charge,  or  any  person  having  the  right  to  foreclose 
or  redeem  any  mortgage,  whether  legal  or  equitable,  may  take 
out  as  of  course  an  originating  summons,  returnable  in  the 
chambers  of  a  judge  of  the  Chancery  Division,  for  such  relief 
of  the  nature  or  kind  following  as  may  by  the  summons  be 
specified,  and  as  the  circumstances  of  the  case  may  require ; 
that  is  to  say — 

Sale,  foreclosure,  delivery  of  possession  by  the  mortgagor, 
redemption,  re-conveyance,  delivery  of  possession  by  the  mort- 
gagee. 

The  Court  has  no  jurisdiction  to  decide  a  question  of  priority 
between  mortgagees  on  an  originating  summons,  or  to  decide 
on  the  validity  of  a  disputed  mortgage.  See,  on  first  point, 
In  re  Giles,  43  Ch.  D.  391. 
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Parties  to  the  Action. 

An  action  for  redemption  must  be  so  constituted  in  respect 
of  parties  and  otherwise,  and  the  decree  made  in  it  must  be 
such  as  to  enable  the  Court  to  do  complete  justice,  not  only 
to  the  plaintiffs  and  the  incumbrancers  whom  they  seek  to 
redeem,  but  to  all  other  parties  before  or  behind  them,  whose 
redemption  or  foreclosure  may  be  necessary  to  work  out  the 
equities  of  the  case.  Bishop  of  Winchester  v.  Beavor,  3  Ves. 
314 ;  Palh  v.  Clinton,  12  Ves.  48 ;  Henley  v.  Stone,  3  B.  355  ; 
Thorneyeroft  v.  Croekett,  2  H.  L.  0.  239  ;  Anderson  v.  Stather, 
2  Coll.  209 ;  GaddicJc  v.  Goolc,  32  B.  70 ;  Jennings  v.  Jordan,  6 
App.  Ca.  698.  704. 

1.  A  mortgagee   foreclosing  must  foreclose  the  ultimate  Foreclosure 
equity  of  redemption  ;  but  a  puisne  mortgagee  who  brings  an 

action  to  foreclose  subsequent  mortgagees  and  the  mortgagor 
is  not  obliged  at  the  same  time  to  redeem  prior  mortgagees. 

Hence,  prior  incumbrancers  are  not,  but  all  subsequent  in- 
cumbrancers are,  necessary  parties  to  a  foreclosure  action.  Pmsb 
V.  Page,  2  Sim.  471 ;  Brisco  v.  Kenrioh,  1  Coop.  t.  Cott.  371 ; 
Slade  T.  Bigg,  3  Ha.  35,  38 ;  Bichards  v.  Cooper,  5  B.  304. 

In  a  foreclosure  action  by  a  legal  mortgagee  of  a  company 
which,  after  the  mortgage,  issued  debentures  by  way  of  floating 
security,  the  debenture-holders  should  be  added  as  defendants ; 
Wallace  v.  Evershed,  [1899]  1  Ch.  891. 

In  a  debenture-holder's  action,  also,  if  subsequent  in- 
cumbrancers are  known  to  exist,  they  should  be  added  as 
defendants ;  In  re  Wilcox  &  Co.  (1903),  W.  N.  64. 

One  of  several  joint  mortgagees  cannot  foreclose  without  Joint  mort- 
making  the  others  parties.     They  may  be  made  defendants,  necessary 
if  they  are  unwilling  to  be  joined  as  plaintiffs,  or  have  done  P^'^^'^'^^- 
some  act  which  precludes  them  from  being  so  joined.     Lowe 
V.  Morgan,  1  B.  C.  C.  368 ;  Palmer  v.  Carlisle,  1  Si.  &  St.  423 ; 
Davenport  v.  James,  7  Ha.  249  ;  Luhe  v.  South  Kensington  Hotel 
Co.,  11  Ch.  D.  121. 

2.  Where  there  are  several  successive  mortgagees,  the  mort-  Redemption 
gagor  or  a  puisne  mortgagee  can  redeem  the  mortgagee  next 
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Mortgage  of 
two  estates. 


Tenants  in 
common. 


Surety. 


Heir, 
executor. 


before  him  without  redeeming  any  other,  but  if  he  wishes  to 
redeem  any  anterior  mortgagee,  he  must  also  redeem  all  who 
are  between  that  mortgagee  and  himself.  Teevan  v.  Smith,  20 
Ch.  D.  724,  729. 

3.  Where  a  puisne  mortgagee  brings  an  action  for  redemp- 
tion, he  must  also  foreclose  all  persons  between  him  and  the 
ultimate  equity  of  redemption.  Teevan  v.  Smith,  20  Ch.  D. 
724,  729. 

Hence,  where  a  puisne  mortgagee  brings  an  action  for 
redemption,  the  mortgagor  and  all  incumbrancers  subse- 
quent to  the  mortgagee  redeeming  are  necessary  parties. 
Fell  V.  Brown,  2  B.  C.  C.  276;  Palk  v.  Clinton,  12  Ves. 
48,  .58 ;  Farmer  v.  Curtis,  2  Sim.  466  ;  Ramsbottom  v.  Wallis, 
5  L.  J.  N.  S.  Ch.  92;  Johnson  v.  EoUsworth,  1  Sim.  N.  S. 
106,  109. 

Where  two  different  estates  are  mortgaged,  a  person  entitled 
to  redeem  one  estate  cannot  bring  an  action  to  redeem  with- 
out making  the  persons  entitled  to  the  equity  of  redemption 
in  the  other  estate  parties.  Palh  v.  Clinton,  12  Ves.  48 ; 
Gholmondeley  v.  Clinton,  2  J.  &  W.  1,  134 ;  Mall  v.  Heward,  32 
Ch.  D.  439. 

But  a  puisne  mortgagee  of  two  properties,  each  of  which 
has  previously  been  mortgaged  separately,  may  redeem  either 
or  both  of  the  prior  mortgagees  ;  and,  according  as  he  redeems 
one  or  both,  must  foreclose  his  mortgagor  as  to  that  one  or  as 
to  both.     Felly  v.  Wathen,  7  Ha.  364. 

Where  two  tenants  in  common  mortgage  an  estate,  one 
cannot  bring  an  action  to  redeem  without  making  the  other  a 
party.     Bolton  v.  Salmon,  [1891]  2  Ch.  48. 

A  surety  who  mortgages  his  estate  as  a  collateral  security 
is  («),  but  a  surety  merely  by  covenant  is  not  (b),  a  necessary 
party  to  an  action  for  foreclosure  against  the  principal  debtor. 
(a)  Stoles  V.  Clendon,  2  B.  C.  C.  276  n. ;  3  Sw.  150  n. ;  (b)  New- 
ton V.  Egmont,  4  Sim.  574  ;  Gedye  v.  Matson,  25  B.  310. 

The  heir  of  a  mortgagor  of  real  estate,  whether  the  mort- 
gage is  in  fee  or  for  a  long  term  of  years,  is,  but  the  executor 
is  not,  a  necessary  party  to  a  foreclosure  action.     Fell  v.  Brown, 
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2  B.  C.  C.  276, 279  ;  Bradshmv  v.  Outram,  13  Yes.  234 ;  Farmer 
V.  Curtis,  2  Sim.  466. 

Where  the  tenant  for  life  of  an  equity  of  redemption  had  Tenant  for 

lifs 

mortgaged  his  life  estate  for  a  term  of  two  hundred  years, 
and  a  purchaser  from  the  mortgagee  under  his  power  of  sale 
brought  an  action  to  redeem  incumbrances  on  the  fee,  it  was 
held  that  the  tenant  for  life  was  a  necessary  party.  Hunter 
V.  MacJdew,  5  Ha.  238. 

The  personal  representative  of  a  tenant  for  life  of  a  mort- 
gaged estate  is  not  a  necessary  party  to  an  action  for  fore- 
closure against  the  remainderman,  although  the  mortgagee 
claims  arrears  of  interest  which  accrued  due  during  the  tenancy 
for  life.     Wynne  v.  8tya7i,  2  Ph.  303. 

The  patron  of  a  living  is  not  a  necessary  party  to  an  action  Patron  of 
for  foreclosure  of  glebe-land  charged  by  the  vicar.     Goodden  v. 
Ooles,  59  L.  T.  309. 

Trustees,  executors,  and  administrators  may  sue  and  be  sued  Trustees 
on  behalf  of  or  as  representing  the  property  or  estate  of  which  tr^gt  estate. 
they  are  trustees  or  representatives,  without  joining  any  of  the 
persons  beneficially  interested  in  the  trust  or  estate,  and  shall 
be  considered  as  representing  such  persons.  .  .  .  This  rule 
shall  apply  to  trustees,  executors,  and  administrators,  sued  in 
proceedings  to  enforce  a  security  by  foreclosure  or  otherwise. 
Eules  of  the  Supreme  Court,  Order  XVI.,  rule  8.  See  In  re 
Booth  &  KettlewelVs  Contract,  62  L.  J.  Ch.  40. 

Before  the  last  proviso  was  added  to  this  rule,  it  was  held 
that,  though  trustees  sufficiently  represented  their  cestuis  que 
trust  as  plaintiffs  in  a  redemption  action  (a),  they  did  not 
sufficiently  represent  them  as  defendants  to  an  action  of  fore- 
closure (6),  unless  it  was  probable  that  the  trustees,  from  being 
executors  or  otherwise,  had  funds  in  hand  sufficient  to  enable 
them  to  redeem  (c).  (a)  Jennings  v.  Jordan,  6  App.  Ca.  698. 
(J)  Goldsmid  v.  Stonehewer,  9  Ha.  App.  xxxviii. ;  Coles  v. 
Forrest,  10  B.  557 ;  Francis  v.  Harrison,  43  Ch.  D.  183  ;  Wavell 
V.  Mitchell,  64  L.  T.  560.  (c)  Hanman  v.  liiley,  9  Ha.  41 ;  Sale 
V.  Kitson,  3  D.  M.  &  G-.  119 ;  In  re  Mitchell,  65  L.  T.  851. 

Where  a  mortgaged  estate  is  in   settlement,  the  person  Inheritance, 
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how  repre-  entitled  to  the  first  estate  of  inheritance  and  the  intermediate 
remaindermen  for  life  must  be  brought  before  the  Court.  Qore 
V.  Siaopoole,  1  Dow,  18,  31. 

The  first  tenant  in  tail  in  being,  and,  if  there  is  no  tenant 
in  tail  in  being,  the  first  person  entitled  to  the  inheritance, 
and  if  there  is  no  such  person,  then  the  tenant  for  life 
sufficiently  represents  the  inheritance.  Lloyd  v.  Johnes,  9  Ves. 
37,  55 ;  Gockhurn  v.  Thompson,  16  Ves.  321,  326 ;  Giffard  v. 
Hort,  1  Sch.  &  L.  386, 408  ;  Gholmondeley  v.  Glinton,  2  J.  &  W. 
1,  133 ;  Gore  v.  Stacpoole,  1  Dow,  18,  31. 

The  inheritance  is  not  sufliciently  represented  by  an  owner 
in  fee  whose  estate  is,  subject  to  be  defeated  by  a  shifting  use, 
conditional  limitation,  or  executory  devise.  Goodess  v.  Williams, 
2  Y.  &  C.  C.  595. 

Numerous  Order  XVI.,  rule  9,  provides  that,  where  there  are  numerous 

persons  with  ,        .  ,  .  . 

same  interest,  persons  having  the  same  interest  m  one  cause  or  matter,  one 
or  more  of  such  persons  may  sue  or  be  sued,  or  may  be 
authorized  by  the  Court  or  a  judge  to  defend  in  such  cause  or 
matter,  on  behalf  or  for  the  benefit  of  all  persons  so  interested. 

Where  an  action  was  brought  to  foreclose  six  properties, 
the  equity  of  redemption  in  one  of  which  was  subject  to 
debentures,  it  was  held  that  an  order  under  this  rule  appoint- 
ing two  debenture-holders  to  defend  on  behalf  of  the  others 
did  not  enable  the  presence  of  the  others  to  be  dispensed  with. 
Griffith  V.  Pound,  45  Ch.  D.  553,  564. 

A  debenture-holder  suing  on  behalf  of  himself  and  all 
other  debenture-holders  is  dominus  litis,  and  may  discontinue 
unless  some  other  debenture-holder  requires  him  to  go  on; 
In  re  Alpha  Go.,  [1903]  1  Ch.  203. 

In  a  debenture-holder's  action  where  the  debenture  con- 
stitutes a  charge  on  the  property  of  the  company  by  way  of 
floating  security,  foreclosure  cannot  be  ordered  in  the  absence 
of  any  one  debenture-holder ;  In  re  Gontinental  Oxygen  Go., 
[1897]  1  Oh.  511. 

Where  a  debenture-holder  is  sued  in  a  representative 
capacity,  an  order  should  be  obtained  authorizing  him  to 
defend  in  that  capacity.     Fairfield  Shipbuilding  Go.  v.  London 
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<&  East  Coast  Steamship  Co.  (1895),  W.  N.  64 ;  In  re  Wilcox  & 

Co.  (1903),  W.  N.  64. 

Order  XVI.,  rule  46,  enables  the  Court,  where  a  deceased  Legal 

person  has  no  legal  personal  representative,  to  proceed  in  the  presentative, 

absence  of  any  person  representing  the  estate  of  the  deceased  Y.*^^"     , 
,  .  dispeused 

person  or  to  appoint  a  representative  for  the  purposes  of  the  with, 
cause.     See  Scott  v.  Streatham  Estates  Co.  (1891),  W.  N.  153 ; 
In  re  Bieherson  (No.  2),  [1893]  3  Ch.  146. 

The  power  given  by  this  rule  will  not  be  exercised  where 
proceedings  are  actually  pending  for  the  appointment  of  a 
personal  representative,  or  where  duties  would  have  to  be 
performed  by  the  personal  representative  if  appointed.  Curtius 
V.  Caledonian  Insurance  Co.,  19  Ch.  D.  534. 

An  order  for  foreclosure  absolute  of  leaseholds  will  not  be 
made  in  the  absence  of  a  properly  constituted  representative 
of  the  mortgagor,  although  the  mortgagor  dies  insolvent. 
Aylward  v.  Lewis,  [1891]  2  Ch.  81. 

Where  a  mortgagor  becomes  bankrupt  in  the  course  of  a  Bankruptcy 
foreclosure  or  redemption  action,  his  trustee  in  bankruptcy  ^^^  ""' "  *  ^' 
must  be  made  a  party.      Wood  v.  Surr,  19  B.  551. 

Where  a  party  to  a  redemption  or  foreclosure  action  assigns  Assignment 

1...,  jj7'jj.i,  •  -J.  i     pendente  lite. 

his  interest  pendente  Lite,  the  assignee  is  not  a  necessary  party 

(a),  but  he  is  not  entitled  to  object  if  the  other  party  thinks 

it  right  to  have  him  before  the  Court  (h).    (a)  Eades  v.  Harris, 

1  Y.  &  C.  C.  230, 235 ;    iVood  v.  Surr,  19  B.  551, 554 ;  Patch  v. 

Ward,  3  Ch.  203,  208.     (6)  Solomon  v.  Solomon,  13  Sim.  516; 

Johnston  v.  Thomas,  11  B.  501 ;  Campbell  v.  Holyland,  7  Ch.  D. 

166. 

A  judgment  creditor  of  the  mortgagor  who  has  obtained 
the  appointment  of  a  receiver  by  way  of  equitable  execution 
may  after  the  mortgagee  has  obtained  a  foreclosure  order  nisi 
be  added  as  a  defendant  to  the  foreclosure  action,  but  will 
probably  not  get  any  extension  of  the  period  for  redemption. 
In  re  Parbola,  Lim.,  [1909]  2  Ch.  437. 

As  a  rule,  only  the  parties  to  the  mortgage-deed  or  those  stranger  to 
claiming  under  them  should  be  made  parties  to  a  foreclosure  ^°'^^^^^^- 
or  redemption  action.     Audsley  v.  Horn,  26  B.  195. 
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A  stranger  to  the  mortgage  who,  under  the  authority  of  the 
mortgagee,  has  received  and  retains  part  of  the  mortgaged 
property,  may  be  made  a  party  to  a  suit  for  redemption. 
Eooi  V.  Easton,  2  Jur.  JST.  S.  7:29. 

An  objection  for  want  of  parties  to  a  foreclosure  suit  ought 
to  be  taken  in  the  suit  before  decree.  Bromitt  v.  Moor,  8  Ha. 
374. 

Costs  of  Disclaiming  Defendants. 

As  to  the  costs  of  disclaiming  defendants  in  actions  for 
foreclosure  or  redemption — 

1.  Defendant  1.  Where  a  defendant  disclaims  in  such  a  manner  as  to  show 
had  or  that  he  never  had  and  never  claimed  an  interest,  at  or  after 
iiferelt  ^^^  ^^^'^S  of  the  bill,  he  is  entitled  to  his  costs.     Gabriel  v. 

Sturgis,  5  Ha.  97 ;  Hioriis  v.  Holtoni,  16  Jur.  1077 ;  Hurst  v. 
Hurst,  22  L.  J.  Ch.  546;  Ford  v.  Chesterfield,  16  B.  516; 
Bellamy  v.  Brickenden,  4  K.  &  J.  670 ;  Ward  v.  Shakeshaft, 
1  Dr.  &  Sm.  269 ;  Bidgway  v.  Kynnersley,  2  H.  &  M.  565  ; 
Carh  V.  Bussell,  13  Eq.  210 ;  Bay  v.  Gudgen,  2  Ch.  D. 
209. 

2.  Defendant  2.  If  a  defendant  having  an  interest  shows  that  he  dis- 
before  suit,      claimed  or  offered  to  disclaim  before  the  institution  of  the 

suit,  he  is  entitled  to  his  costs.  Lock  v.  Lamas,  15  Jur.  162 ; 
Ford  V.  Chesterfield,  16  B.  516. 

3.  Defendant  3.  Where  a  defendant  having  an  interest  allows  himself  to 
by  answer.      be  made  a  party  to  the  suit,  and  does  not  disclaim  or  offer  to 

disclaim  till  he  puts  in  his  answer  or  disclaimer,  he  is  not 
entitled  to  his  costs.  Gibson  v.  Niehol,  9  B.  403  ;  Buchanan  v. 
Greenway,  11  B.  58 ;  Grigg  v.  Sturgis,  5  Ha.  93 ;  Ford  v. 
Chesterfield,  16  B.  516;  ]Vard  v.  Shaheshaft,  1  Dr.  &  Sm. 
269 ;  Fm-ber  v.  Furber,  30  B.  523 ;  HowUns  v.  Bennett,  2  H. 
&  M.  567  n. ;  Roberts  v.  Hughes,  6  Eq.  20. 

A  statement  by  the  defendant  in  his  answer  that  he  would 
have  disclaimed  if  he  had  been  applied  to  does  not  entitle 
him  to  the  costs.  Collins  v.  Shirley,  1  R.  &  M.  638.  Guerney 
V.  Jackson  (1  Sm.  &  C  97),  which  appears  to  be  contra,  is 
doubted  in  Ford  v.  Chesterfield,  16  B.  516. 
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Where  a  defendant  disclaims  by  his  answer,  and  the 
plaintiff  replies  to  the  disclaimer,  and  the  defendant  is  in 
consequence  compelled  to  go  into  evidence  in  support  of  the 
statement  in  his  answer,  the  plaintiff  must  pay  his  costs  of 
the  evidence.     Ford  v.  Chesterfield,  16  B.  516. 

4.  Where,  after  the  institution  of  the  suit,  a  defendant  ^-  Defendant 

entitled  to 

properly  made  a  party  offers  to  convey  his  interest  or  to  dis-  costs  after 
claim,  and  does  not  ask  for  costs,  he  is  entitled  to  his  costs 
subsequently  incurred.  Talbot  v.  Kemshead,  4  K.  &  J.  93  ; 
Ward  V.  Shaheshaft,  1  Dr.  &  Sm.  269  ;  Davies  v.  Whitmore,  28 
B.  617 ;  Goiving  v.  Mowbemj,  11  W.  R.  851 ;  Billon  v.  Ashwiu, 
12  W.  E.  366  ;  Greene  v.  Foster,  22  Ch.  D.  566. 

But  he  is  not  entitled  to  his  costs  if,  after  having  dis- 
claimed, he  puts  in  an  answer  or  appears  on  notice  of  motion 
for  judgment  against  him.  Maxwell  v.  Wightivich,  3  Eq.  210  ; 
Clarke  v.  Tolman,  42  L.  J.  Ch.  23 ;  Lewin  v.  Jones,  53  L.  J. 
Ch.  1011. 

The  doctrine  of  some  of  the  earlier  cases  (such  as  SilcocJc 
V.  Roynon,  2  Y.  &  C.  C.  376)  that  a  puisne  mortgagee,  dis- 
claiming, is  entitled  to  his  costs  as  against  the  first  mortgagee, 
who  adds  them  to  his  security,  is  no  longer  correct.  See  Ohrly 
V.  Jenkins,  1  De  C  &  Sm.  543.  The  form  in  Pierson  v.  Grundell, 
Seton,  1992,  appears,  therefore,  to  be  incorrect. 


The  Judgment. 
The  ordinary  form  of  iuderment  in  an  action  for  foreclosure  Form  of 

-11  judgment 

or  redemption  of  a  legal  mortgage  provides  that,  on  the  mort-  where  mort- 
gagor paying  to  the  mortgagee  the  amount  certified  to  be  due  ^'^^^  ^'^  ^®^^^' 
by  the  master's  certificate  within  six  months  from  the  date  of 
the  certificate,  the  mortgagee  shall  re-convey  the  mortgaged 
property  to  the  mortgagor  free  from  incumbrances,  and  deliver 
up  to  him  (on  oath,  if  required)  all  deeds  and  writings 
in  his  custody  or  power  relating  thereto,  but  that,  in  de- 
fault of  payment  at  the  specified  time  (in  a  foreclosure 
action),  the  mortgagor  shall  be  foreclosed  from  his  equity 
of  redemption  in  the  mortgaged  property,  or  (in  a  redemption 
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Land 
Registry. 


Procedure. 


Foreclosure 
of  term  of 


action)  the  action  shall  stand  dismissed  with  costs.     Seton, 
1895,  1926. 

In  an  action  to  foreclose  an  equitable  mortgage,  the  judg- 
ment should  declare  that  the  plaintiff  is  entitled  to  a  mort- 
gage of  the  defendant's  estate  and  interest  in  the  property 
comprised  in  the  deposit  and  agreement,  or  in  the  agreement, 
as  the  case  may  be ;  and  should  direct  that,  in  default  of 
payment,  the  defendant  will  be  foreclosed,  that  the  mortgaged 
property  will  be  discharged  from  all  equity  of  redemption, 
and  that  a  conveyance  from  the  defendant  to  the  plaintiff 
must  be  executed.  Lees  v.  Fisher,  22  Oh.  D.  283 ;  Seton, 
2043. 

For  form  of  order  under  the  Land  Transfer  Act,  1875 
(38  &  39  Vict.  c.  87),  s.  95,  rectifying  the  register,  where 
a  foreclosure  order  had  omitted  to  foreclose  the  registered 
charge,  see  Weymouth  v.  Davis,  [1908]  1  Ch.  169. 

It  is  doubtful  whether  a  judgment  for  foreclosure  can  be 
made  under  Order  XV.,  rule  1.  See  Smithy. Davies,  28  Ch.  D. 
650 ;  Blake  v.  Earveij,  29  Oh.  D'.  827,  831 ;  Bissett  v.  Jones,  32 
Oh.  D.  635. 

As  to  orders  for  accounts  and  enquiries  foreclosure 
or  sale  under  a  summons  for  directions  under  Order  XXX., 
see  Eorton  v.  Boson,  80  L.  T.  435. 

The  judgment  is  not  an  interlocutory  order  for  the  purpose 
of  determining  the  time  of  appealing  from  it.  Smith  v.  Davies, 
31  Ch.  D.  595. 

As  to  the  practice,  where  an  affidavit  of  document  is  re- 
quired, see  Weeks  v.  Stourtoii,  11  Jur.  N".  S.  278. 

As  to  the  form  of  the  judgment  where  the  mortgage  debt 
is  payable  by  instalments,  see  Greenough  v.  Littler,  15  Oh.  D. 
93  ;  Seton,  2046. 

The  judgment  should  show  where  one  mortgagor,  e.g. 
the  mortgagor's  trustee  in  bankruptcy,  is  entitled  to  redeem 
for  less  than  others.  Knoivles  v.  Dihb,  60  L.  T.  291 ;  Seton, 
1965. 

As  to  the  foreclosure,  where  leaseholds  are  mortgaged  by 
sub-demise,  of  a  reversionary  term  of  one  day,  of  which  the 
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mortgagor  had  declared  himself  trustee,  see  British  Empire  one  day  in 

Assurance  Co.  v.  Sugden,  47  L.  J.  Oh.  691. 

The  Crown  cannot  be  foreclosed.     Where   the  Crown  is  Judgment 

interested    in   the   equity  of  redemption,  the  judgment  will  ^g  defendant. 

direct  that,  in  default  of  payment,  the  mortgagee  be  at  liberty 

to  hold  the  mortgaged  property  until  the  Crown  shall  think 

fit  to  redeem  the  same.     Hancock  v.  A.-  G.,  33  L.  J.  Ch.  661 ; 

Bartlett  v.  Bees,  12  Eq.  395. 

The  order  for  foreclosure  is  a  conveyance  on  sale  by  the  stamp  on 
,  .  ,         .       ,     .  ,  .  ,  foreclosure. 

mortgagor  to  the  mortgagee,  the  consideration  being  whichever 

of  the  two  amounts  is  less,  the  mortgage  debt  or  the  value  of 

the  mortgaged  property.     See  on  sect.  54  of  the  Stamp  Act, 

1891  (54  &  55  Vict.  c.  89).     Huntington  v.  Commissioners  of 

Inland  Bevenue,  [1896]  1  Q.  B.  422. 

The  Finance  Act,  1898  (61  &  62  Vict.  c.  10),  sect.  6, 
which  is  retrospective  and  applies  to  all  foreclosures  made 
after  the  Stamp  Act,  1891  {In  re  Lovell  and  Collard,  [1907] 
1  Ch.  249  ;  Commissioners  for  Inland  Bevenue  v.  Tod,  [1898] 
A.  C.  399),  enacts  in  effect  that  the  definition  of  "  conveyance 
of  sale  "  in  sect.  54  of  the  Stamp  Act,  1891,  includes  a  fore- 
closure decree. 

Where  the  mortgagor  is  an  infant,  the  direction  should  infant. 
be   that   he    conveys    upon    attaining   twenty-one.      Price   v. 
Carver,   3    My.    &    Cr.    157;    Mellor  v.   Porter,   25   Ch.    D. 
158. 

Where  the  interest  of  the  mortgagor  has  become  vested  Grown. 
in  the    Crown,  the    Court  will  make  an  order  for  sale  with 
the  consent  of  the  Attorney-General,  but  cannot  direct  the 
Crown  to  convey   to  a  purchaser.     Hancock  v.  A.-Q.,  33  L.  J. 
Ch.  661 ;  Bartlett  v.  Bees,  12  Bq.  395. 

In  an  action  by  an  equitable  mortgagee  for  foreclosure  or  Ksstraining 
sale,  an  injunction  was  granted,  on  an  ex  ixirte  application  by  *egaf  e?trte. 
the  plaintiff,  restraining  the  defendant  from  parting  with  the 
legal  estate  in    the   mortgaged  premises.      London  &  County 
Banking  Co.  v.  Lewis,  21  Ch.  D.  490. 

Since  the  Judicature  Act  the  mortgagee  may  combine  his  Personal 
personal   remedy  against   the   mortgagor  with  the   action   of  mortgagee. 
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foreclosure.     Bymond  y.  Croft,  3  Ch.  D.  512,  515 ;  Farrer  v. 
Lacy,  Eartland  &  Co.,  25  Ch.  D.  636  ;  31  Ch.  D.  42. 

In  such  an  action,  he  is  entitled,  if  the  debt  and  interest 
are  proved,  admitted,  or  agreed  at  the  trial,  to  a  judgment 
for  immediate  payment  of  principal,  interest  to  date  of  judg- 
ment, and  costs.  If  the  debt  and  interest  are  not  proved, 
admitted,  or  agreed  at  the  trial,  he  is  entitled  to  an  account 
of  what  is  due  for  principal  and  interest,  and  to  judgment  for 
immediate  payment  of  the  amount  certified  and  costs.  Farrer 
V.  Lucy,  Eartland  &  Co.,  25  Ch.  D.  636  ;  31  Ch.  D.  42. 
to  Where  an  account  is  directed,  interest  is  brought  down 
to  the  date  of  the  certificate.  Poulett  v.  Hill,  [1898]  1 
Ch.  277. 

Where  the  order  and  certificate  are  in  the  common  form 
and  appoint  the  last  day  six  calendar  months  from  the  date 
of  the  certificate  as  the  time  for  redemption  on  payment  of 
the  principal  money  with  interest  up  to  that  day  and  costs, 
the  mortgagor  cannot  claim  to  redeem  on  an  earlier  day  on 
payment  of  principal  with  interest  up  to  the  time  of  pay- 
ment only  and  costs ;  Hill  v.  Boivlands,  [1897]  2  Ch.  361. 

It  is  a  matter  for  the  judge's  discretion  whether  the 
amount  due  should  be  made  immediately  payable  or  whether 
payment  should  be  postponed.  It  is  usual  to  make  the  amount 
admitted  or  found  due  payable  one  month  from  the  date  of  the 
judgment.  Hunter  v.  Myatt,  28  Ch.  D.  181 ;  Instone  v.  Elmslie, 
54  L.  T.  780 ;  Farrer  v.  Lacy,  Eartland  &  Co.,  25  Ch.  D. 
636  ;  31  Ch.  D.  42. 

The  Judgments  Act,  1838  (1  &  2  Vict.  c.  110),  provides 
(sect.  17)  that  judgment  debts  shall  carry  interest  at  4  per 
cent,  from  time  of  entering  up  the  judgment. 

This  section  applies  to  judgments  given  by  way  of  security. 
Knight  v.  Botvyer,  4  De  C  &  Jo.  619. 

A  county  court  judgment  debt  does  not  carry  interest 
under  this  section.  Queen  v.  County  Court  Judge  of  Essex,  18 
Q.  B.  D.  704. 

The  costs  made  personally  payable  by  the  mortgagor  will 
be  so  much  of  the  mortgagee's  costs  of  the  action  as  would 
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have  been  incurred  if  it  had  been  brought  for  payment  only. 

Farrer  v.  Lacy,  Hartland  &  Co.,  31  Ch.  D.  42. 

Where  the  plaintiff  does  not  ask  for  payment  by  his  writ  Payment  not 

asked  by 
and  the  defendant  has  not  appeared,  the  plaintiff  cannot,  by  writ, 

his  statement  of  claim,  enlarge  the  scope  of  the  action  by 
asking  for  payment.     Law  v.  Philhy,  35  W.  R.  450. 

Where  the  relief  asked  by  the  statement  of  claim  does  not  or  by  state- 
include  an  order  for  payment  of  the  amount  due  under  the 
covenant,  the  Court  will  not  make  such  an  order,  thousrh 
the  mortgagor  does  not  enter  an  appearance  to  the  writ. 
Wethered  v.  Cox  (1888),  W.  N.  165  ;  Faithfull  v.  Woodley,  43 
Ch.  D.  287. 

A  writ  endorsed  with  a  claim  for  foreclosure,  and  also  with  Special 

.  endorsement 

a  claim  for  a  specific  sum  under  the  mortgage  covenant,  is  of  writ. 

not  specially  endorsed  under  Order  III.  rule  6,  so  as  to  enable 

the  plaintiff  to  proceed  under  Order  XIV.  rule  1  (a),  but  is 

within  Order  XIII.   rule  3,  so  as  to  enable  the  plaintiff  to 

enter  final  judgment  for  the  sum  endorsed  with  interest  and 

costs  (b).     {a)  Eill  v.  Sidehottom,  47  L.  T.  224 ;  Lnhert-Terry 

V.  Carver,  34  Ch.  D.  506.     (5)  Bissett  v.  Jones,  32  Ch.  D.  635. 

The  mere  appointment  of  a  receiver  does  not  prevent  the 
plaintiff  in  a  foreclosure  action  from  endorsing  his  writ  with 
a  claim  for  a  liquidated  sum  so  as  to  enable  him  to  apply  for 
judgment  under  Order  XIV.  But  where  the  receiver  has 
been  in  receipt  of  rents  and  profits,  and  there  is  a  dispute 
as  to  what  will  be  found  due  to  the  mortgagee  on  taking  the 
accounts,  the  judge  ought  not  to  give  leave  to  sign  judgment 
under  that  order.  Poulett  v.  Hill,  [1893]  1  Oh.  277  ;  Lynde  v. 
WaitJiman,  [1895]  2  Q.  B.  180. 

A  writ  by  the  transferee  of  a  mortgage  is  specially  endorsed, 
although  it  does  not  mention  that  notice  in  writing  of  the 
transfer  was  given  by  the  plaintiff  to  the  defendant.  Satehwell 
V.  Clarke,  66  L.  T.  641. 

Where  the  holder  of  six  charges  having  mislaid  one  of  them 

brings  an  action  on  the  other  five  an  order  for  foreclosure  nisi 

in  that  action  does  not  estop  him  from  bringing  a  fresh  action  for 

foreclosure  on  all  six  charges ;  Baher  v.  French,  [1907]  1  Ch.  428. 
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In  a  simple  case  between  mortgagor  and  mortgagee,  where 
there  are  no  other  incumbrances,  the  mortgagor  has,  whether 
he  is  defendant  in  a  foreclosure  action  or  plaintiff  in  a  re- 
demption action,  six  months  only  to  redeem.  Piatt  v.  Mendel, 
27  Ch.  D.  246. 

The  trustee  in  bankruptcy  of  the  mortgagor  will  be  given 
six  months  to  redeem,  although  he  admits  that  he  has  no  other 
assets  than  the  equity  of  redemption.  Ex  -parte  Fletcher,  10 
Ch.  D.  610. 

An  equitable  mortgagor  by  deposit  of  title-deeds  is  allowed 
six  months  to  redeem  (a),  even  though,  the  mortgage  debt 
not  carrying  interest,  there  is  no  compensation  for  delay  (6). 
{a)  Parker  v.  Housefield,  2  My.  &  K.  419 ;  (I)  Mellor  v.  Woods, 
1  Kee.  16. 

A  mortgagor  under  a  mortgage  by  way  of  trust  for  sale  is 
entitled  to  six  months  to  redeem.     Bdl  v.  Garter,  17  B.  11. 

Where  the  defendants  to  a  foreclosure  action  do  not  appear, 
one  time  only  is  fixed  for  redemption,  whether  the  statement 
of  claim  alleges  that  they  are  entitled  or  only  that  they  claim 
to  be  entitled  to  incumbrances.  Smith  v.  Olding,  25  Ch.  D. 
462  ;  Doble  v.  Manley,  28  Ch.  D.  664. 

As  to  the  form  of  judgment  where  one  time  only  is  fixed 
for  redemption,  see  Biddulph  v.  Billiter  Street  Offices  Co.,  I'l  L.  T. 
834 ;  Seton,  1965. 

Where  any  subsequent  mortgage  appears  and  claims  to 
have  successive  periods  fixed,  the  onus  lies  on  him  of  showing 
that  he  is  entitled  to  them.  Boble  v.  Manley,  28  Ch.  D.  664 ; 
Smithettv.  Hesheth,  44  Ch.  D.  161. 

Successive  periods  were  directed  where  the  subject  of  the 
security  was  a  reversionary  interest  which  was  likely  to  rise 
in  value.     Bertlin  v.  Gordon  (1886),  W.  N.  31. 

Under  the  earlier  practice,  if  the  defendants  in  a  foreclosure 
action  put  in  a  defence  or  appeared  at  the  bar  and  proved  their 
incumbrances,  and  there  was  no  question  of  priority  between 
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them,  successive  periods  of  redemption  were  as  a  rule  allowed. 
Lewis  V.  Aberdare  Co ,  53  L.  J.  Ch.  741. 

But  only  one  period  of  redemption  was  allowed  where  there 
was  a  dispute  as  to  priorities,  or  where  the  mortgaged  property 
was  deteriorating.  Bartlett  v.  Bees,  12  Eq.  395 ;  General 
Credit  &  Discount  Co.  v.  Glegg,  22  Ch.  D.  549 ;  Tufdnell  v. 
Nicholls,  56  L.  T.  152  ;  (1887),  W.  N.  52 ;  Lewis  v.  Aberdare  Co., 
53  L.  J.  Ch.  741. 


Enlarging  the  Time  foe  Eedemption. 

1.  The  time  originally  fixed  for  redemption  by  the  judg-  i.  Eeoeipt  of 
ment  is  enlarged,  as  of  course,  where  the  mortgagee  receives  certificatr^^'^ 

rents  of  the    mortgaged   property   between    the   date   of   the  ^"'^  '^^*?  °^ 
/     _         °   °         -^      -^       •'  _  payment. 

certificate  finding  the  amount  due  and  the  time  fixed  for  pay- 
ment. Garlick  v.  JacJcson,  4  B.  154  ;  Alden  v.  Foster,  5  B.  592  ; 
Seton,  1985 ;  Ellis  v.  Griffiths,  7  B.  83  ;  Buchanan  v.  Greemvay, 
12  B.  355 ;  Patch  v.  Ward,  3  Ch.  203,  208 ;  Frees  v.  Cohe,  6 
Ch.  645,  650 ;  Allen  v.  Edwards,  42  L.  J.  Oh.  455. 

The  same  rule  applies  where  rents  have  been  received  by  a 
receiver  appointed  in  the  foreclosure  action.  Jenner-Fust  v. 
Needham,  31  Ch.  D.  500  ;  32  Ch.  D.  582 ;  Seton,  1987  ;  Peat  v. 
Nicholson,  54  L.  T.  569,  overruling  Hoare  v.  Stephens,  32  Ch. 
D.  194. 

As  a  rule  a  fresh  account  must  be  taken,  and  a  fresh 
certificate  made.  Where  the  mortgagor  waived  the  taking 
of  the  account  in  chambers  the  mortgagee  was  allowed  to 
file  an  affidavit  bringing  down  the  account  to  a  day  fixed, 
and  the  time  for  redemption  was  fixed  a  month  from  that  day, 
no  iaterest  being  given  to  the  mortgagee  after  the  date  of 
the  affidavit.     Jenner-Fust  v.  Needham,  32  Ch.  D.  582. 

The  rule  in  Jenner-Fust  v.  Needham  does  not  apply  where  Direction 

T  1  1  •  ■       J.V.     excluding 

the  judgment  directs  that  any  person  redeeming  or,  m  the  ruie  in 
event  of  foreclosure,  the  mortgagee  may  apply  in  chambers  ^"'^.'J^'f^J^* 
for  the  payment  or  transfer  to  him  of  the  money  which  might 
be   in  Court  or   in  the  hands  of  the  receiver.      Coleman  v. 
Llewellin,  34  Ch.  D.  143. 
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Where  such  a  direction  is  inserted,  one  order  will  be  made 
for  foreclosure  absolute  and  for  payment  of  the  money  to  the 
mortgagee.     Coleman  v.  Lleicellin,  34  Ch.  D.  143. 

A  direction  to  this  or  a  similar  effect  will  only  be  inserted 
under  special  circumstances,  e.g.,  where  the  moneys  received 
represent  the  inheritance,  such  as  proceeds  of  sale  of  minerals 
(a),  or  proceeds  of  calls  on  shareholders  (b),  or  where  they 
represent  the  takings  of  a  business,  of  which  the  receiver 
is  manager  (c).  (a)  Coleman  v.  Llewellin,  34  Ch.  D.  143. 
(5)  Welch  V.  National  Cyole  Works  Co.,  55  L.  T.  673.  (c)  Eolt 
&  Co.  V.  Beagle,  55  L.  T.  592;  Smith  v.  Pearman,  58  L.  T. 
720.     See  Cheston  v.  Wells,  [1893]  2  Ch.  151. 

The  order  was  made  absolute  without  a  further  account 
where  the  rents  received  by  the  receiver  were  insufficient  to 
cover  his  out-of-pocket  expenses  and  remuneration.  Ellenor 
V.  Ugle  (1895),  W.  N.  161. 

The  receipt  of  rents  by  the  receiver  after  the  certificate 
will  not  enlarge  the  time  for  redemption  where  in  the  judg- 
ment nisi  the  mortgagee  submits  to  be  charged  with  a  certain 
sum  in  respect  of  rents  and  profits  in  the  receiver's  hands  at 
the  date  of  the  certificate,  or  to  come  into  his  hands  prior  to 
the  order  absolute,  and  the  receiver  receives  no  more  than  the 
amount  for  which  credit  is  given.  Barber  v.  Jeckells  (1893), 
W.  N.  91 ;  Christy  v.  Godwin,  38  Sol.  J.  10. 

The  judgment  in  such  a  case  should  give  liberty  to  any 
party  to  apply  at  chambers  for  payment  of  any  money  paid 
into  Court  by  the  receiver  or  his  agent  (Lusk  v.  Sebright 
(1894),  W.  N.  134),  and  the  mortgagee  should  be  charged  with 
all  rents  and  profits  coming  to  the  receiver's  hands  down  to 
foreclosure  absolute  (Simmons  v.  Blandy,  [1897]  1  Ch.  19). 

The  mortgagor  is  not  entitled  to  an  enlargement  of  time 
where  rents  have  been  received  by  the  mortgagee  after  default 
in  payment  by  the  mortgagor  at  the  time  fixed  by  the  certi- 
ficate, but  before  the  affidavit  in  support  of  the  application 
for  an  order  absolute,  and  the  order  for  foreclosure  absolute 
will  be  granted  without  a  further  account.  Constable  v.  Howick, 
5  Jur.  JST.  S.  331 ;  Frees  v.  Coke,  6  Ch.  645,  650 ;   Webster  v. 
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Patteson,  25  Oh.  D.  626 ;  National  Permanent  Building  Society 
V.  Baper,  [1892]  1  Oh.  54. 

Where  time  is  enlarged,  not  as  an  indulgence  to  the  mort- 
gagor, but  because  the  mortgagee  has  received  rents  after  the 
certificate,  the  mortgagor  is  not  required  to  pay  arrears  of 
interest  and  costs.     Buchanan  v.  Greenivay,  12  B.  355. 

2.  As  to  the  practice,  where  time  is  enlarged  pending  an  2.  Time 
appeal,  see  Finch  v.  Shaw,  20  B.  555,  and  the  notes  to  Order  pending 
LVIII.  rule  16.  ^pp^^I- 

3.  The  time  originally  fixed  for  redemption  by  the  judg-  3.  Time 
ment  is  sometimes  enlarged   on   a  proper  case  for  it  being  indulgence  to 
made  by  a  person  entitled  to  redeem.     Nanny  v.  Edwards,  4  ™°'^*s^s°'^' 
Kuss.  124 ;  Eyre  v.  Hanson,  2  B.  478 ;  Patch  v.  Ward,  3  Ch. 

203,  212. 

Time  is  not  enlarged,  as  an  indulgence  to  the  mortgagor,  but  not  in 
where  he  is  plaintiff  in  a  redemption  action.     Novosielshi  v.  aotionf  ^°^ 
Wakefield,  17  Ves.  417 ;  Faulkner  t.  Bolton,  7  Sim.  319. 

Time  was,  however,  enlarged  where  the  plaintiff,  under  a 
lona  fide  mistake,  failed  to  lodge  the  mortgage-money  in  Court 
within  the  period  prescribed  by  the  judgment.  Gollinson  v. 
Jeffery,  [1896]  1  Ch.  644. 

After  the  mortgagee  has  obtained  a  foreclosure  order  nisi, 
a  judgment  creditor  who  has  obtained  an  order  appointing  a 
receiver  by  way  of  equitable  execution  and  been  added  as  a 
defendant  is  not  entitled  to  an  enlargement  of  the  time  fixed 
for  redemption ;  In  re  Parlola,  Limited,  [1909]  2  Ch.  437. 

Where  the  Court  enlarges  the  time  for  redemption  as  an  Terms  on 
indulgence  to  the  mortgagor,  it   generally  does  so  only  on  enlarged. 
the  terms  of  the  mortgagor   paying  all  arrears   of  interest 
and  costs,  either  at  the  time  originally  fixed  for  redemption 
or  within  a  short  time  afterwards.     Monkhouse  v.  Corporation 
of  Bedford,  17  Ves.  380 ;  Edwards  v.  Gimliffe,  1  Madd.  287 
Whatton  V.  Cradock,  1  Kee.  267 ;  Brewin  v.  Austin,  2  Kee.  211 
Eyre  v.  Hanson,  2  B.  478;   Geldard  v.  Hornby,   1  Ha.  251 
Coomhe  v.  Stewart,  13  B.  111. 

Where   the   arrears   are   very  large,  time  has   sometimes 
been  enlarged  on  condition  of  the  mortgagor  paying  part  on 
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account,  e.g.,  3000Z.  where  the  arrears  were  8000Z.  {Eolford  v. 
Yate,  1  K.  &  J.  677) ;  5000Z.  where  the  arrears  were  10,000?. 
{Forrest  v.  Shore,  3:>  W.  E.  356). 
Computation        Where  the  mortgagor  is  only  required  to  pay  part  of  the 
interest.         arrears   due,  subsequent  interest   will    be   computed  on  the 
aggregate  amount    due   for  principal,  interest,  and    costs   at 
the  time  fixed  for  redemption.    Holford  v.  Yate,  1  K.  &  J.  677. 
In  Forrest  v.  Slwre  (32  W.  E.  356),  where  the  mortgage 
carried  interest  at  8  per  cent,  subsequent  interest  was  com- 
puted only  on  the  principal  due. 

Under  the  earlier  practice,  time  was  enlarged  without  the 
mortgagor  being  required  to  make  any  immediate  payment, 
and  subsequent  interest  was  computed  upon  the  aggregate 
amount  found  due  for  principal,  interest,  and  costs.  Bruere 
T.  Wharton,  7  Sim.  483;  Whatton  v.  Cradock,  1  Kee.  267; 
Brewin  v.  Austin,  2  Kee.  211.  See,  however,  Wilkinson  t. 
Charlesivorth,  2  B.  470;  Whitfield  v.  Roberts,  7  Jur.  N".  S. 
1268. 


Accounts  And  Inquibies. 

Mortgagee,  The  general  rule  is,   that,  where  a  plaintiff  only  asks  a 

to  give  general  account,  he  is  not  ordered  to  give  particulars,  but  he 

particulars,     j^yg^  giyg  particulars  when  he  asks  for  payment  of  a  definite 

sum.     Augustinus  \.   Nerinckx,  16  Oh.   D.  17;  Blackie  y.  Os- 

maston,  28  Ch.  D.  119. 

Where,  although  the  plaintiff  in  a  foreclosure  action  asks 

for  an  account,  his  claim  is  in  reality  for  a  definite  sum,  e.g., 

where  he  states  that  a  definite  sum  became  owing  but  that 

he  has  received  divers  sums  on  account,  he  will  be  ordered  to 

give  particulars.     Kemp  v.  Goldberg,  36  Ch.  D.  505. 

When  bound         Where  a  mortgagee  defendant  to  a  redemption  action  admits 

amount  due    himself  to  be  redeemable,  he  is   bound  in  answer  to   inter- 

0    im.  rogatories  to  state  generally  the  amount  due  on  his  mortgage, 

and  what  securities  he  holds  for  his  debt.     Beavan  v.  Cook,  17 

W.  E.  872  ;  Elmer  v.  Greasy,  9  Ch.  69  ;    West  of  England  Bank 

V.  Niekolls,  6  Ch.  D.  613. 
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Accounts  in  a  foreclosure  or  redemption  action  fall  into  Classes  of 
two  classes.  The  first  class  comprises  accounts  which  are  ^°°°^'^  ^' 
normally  incident  to  the  action,  namely,  an  account  of  the 
mortgagee's  principal  and  interest,  and  the  costs  of  the  action, 
an  account,  where  the  mortgagee  has  been  in  possession,  of 
rents  and  profits  on  the  footing  of  wilful  default,  and  an 
account,  where  he  has  sold,  of  proceeds  of  sale  received  or 
which  ought  to  have  been  received  by  him. 

The  second  class  comprises  accounts  which  are  only  given 
as  the  result  of  inquiries,  namely,  an  account  of  the  mort- 
gagee's costs,  charges,  and  expenses,  an  account  of  lasting 
improvements,  an  account  of  deteriorations,  and  an  account  of 
the  inadequacy  of  sales  effected  by  him. 

1.  The  ordinary  form  of  iudgment  in  a  foreclosure  action  i-  Account  of 

,  .  ,  JO  principal, 

only  gives  the  mortgagee  an  account  of  his   principal  and  interest,  and 
interest  and  the   taxed    costs  of  the   action.     Bolingbroke  v. 
Binde,  25  Ch.  D.  795. 

Where  the  mortgage-deed  is  a  security,  not  only  for  the 
loan  with  interest,  but  also  for  costs  and  charges  to  be  incurred 
under  the  powers  of  or  in  connection  with  the  mortgage-deed, 
such  costs  and  charges,  if  proper  to  be  allowed,  will  be  allowed 
under  an  account  of  principal  and  interest.  Blaohford  v.  Davis, 
4  Ch.  304. 

The  master's  certificate  calculates  interest  up  to  the  day 
appointed  for  payment. 

Where,  in  a  debenture-holder's  action  the  usual  accounts 
were  directed,  but  owing  to  the  supposed  deficiency  of  the 
security  interest  was  not  computed,  and  payments  were  made 
on  account  of  principal  only,  the  debenture-holders  were  held 
entitled  to  receive  the  whole  of  their  arrears  of  interest  out 
of  an  unexpected  surplus,  the  orders  for  payment  of  principal 
being  considered  not  to  amount  to  a  final  appropriation  ;  In 
re  Calgary  &  Medicine  Eat  Co.,  [1908]  2  Ch.  652. 

As  to  the  form  of  account  where  a  share  in  a  partnership  is  Share  in 
mortgaged,  see  Redmayne  v.  Forster,  2  Eq.  467 ;  Seton,  2044 ; 
Kelly  V.  Hutton,  3  Ch.  703 ;    Whetham  v.  Bavey,  30  Ch.  D. 
574  ;   Watts  v.  Briscoll,  [1901]  1  Ch.  294. 
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2.  Account  of        2.  Where  a  special  case  is  made  out,  the  mortgagee  will  be 
aud'expenfes!  entitled  to  an  inquiry  whether  anything  and  what  is  due  to 

him  for  any  and  what  costs,  charges,  and  expenses  properly 
incurred  by  him  in  respect  of  his  mortgage  security,  not  being 
costs  of  the  action.  Under  that  inquiry  he  is  entitled  to  all 
just  allowances.  Special  inquiries  will  not  be  giyen.  Rees  v. 
Metropolitan  Board  of  WorJcs,  14  Ch.  D.  372 ;  Bolingbrohe  v. 
Hinde,  25  Ch.  D.  795 ;  see  Seton,  1953,  195i. 
Necessary  Necessary  repairs  are  included  in  just  allowances,  and  will, 

therefore,  be  given  under  an  account  of  costs,  charges,  and 
expenses.  Tipton  Green  Go.  v.  Tipton  Moat  Go.,  7  Ch. 
192. 

It  would  appear,  therefore,  that  an  account  of  necessary 
repairs  is  only  proper  where  .there  is  no  account  of  costs, 
charges,  and  expenses.  See  Sehuldt  v.  Kent,  Seton,  1960 ; 
Townley  v.  Moore,  Seton,  1957;  Glencross  v.  Pulman,  Seton, 
1959 ;  EougUon  v.  Sevenoahs  Estate  Co.,  33  W.  E.  341 ;  Seton, 
1957. 
Expenses  As  to  the  jurisdiction  to  allow  the  mortgagee  costs  and 

certificate,      expenses  properly  incurred  by  him  after  the  certificate,  see 
Barron  v.  Lancefield,  17  B.  208 ;  Oxenham  v.  Ellis,  18  B.  593. 

3.  Account  of        3.  Where  a  mortgagee,  having  charged  in  his  pleadings 
provements.    that  he  has  laid  out  money  in  lasting  improvements,  produces 

evidence  that  he  has  laid  out  money  on  works  which  are  prima 
facie  improvements,  he  is  entitled  to  an  inquiry.  If  he  proves 
that  the  works  have  improved  the  property  to  the  extent  of 
the  money  laid  out,  he  is  entitled  to  an  account.  Sandon  v. 
Hooper,  6  B.  246 ;  on  appl.  14  L.  J.  Ch.  120 ;  Tipton  Green 
Co.  V.  Tipton  Moat  Co.,  7  Ch.  D.  192  ;  Shepard  v.  Jones,  21  Ch. 
D.  469  ;  Houghton  v.  Sevenoahs  Estate  Co.,  33  W.  R.  341. 

Where  the  mortgagee  in  a  redemption  action  states  that 
he  has  made  repairs  and  improvements,  the  mortgagor,  if  he 
wishes  to  set  up  that  they  were  improper,  must  do  so  in  his 
pleadings.  Powell  v.  Trotter,  1  Dr.  &  Sm.  388. 
4  Account  of  4.  The  ordinary  form  of  account  against  a  mortgagee  in 
rents  and  possession  is  an  account  of  rents  and  profits  received  by  him, 
or  by  his  order,  or  for  his  use,  or  which,  without  his  wilful 
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default,  might  have  been  so  received.  Young  v.  Jarvis,  Seton, 
1897. 

This  account  includes  an  occupation  rent  of  property  of  Occupation 
which  the  mortgagee  has  been  in  actual  occupation  and  enjoy- 
ment.   Arthur  V.  Siggs,  Seton,  1960. 

5.  An   account  of  the   extent   to   which   the   mortgaged  5.  Account  of 
premises  have  been  deteriorated  by  the  wilful  neglect  of  the  t\o\is. 
mortgagee    in   possession   is    only   given    after   an   inquiry. 
Prettyjohn  v.  Pyke,  Seton,  1960 ;  Batehelor  v.  Middleton,  6  Ha. 

75,  85 ;  Sohuldt  v.  Kent,  Seton,  1960. 

6.  The  proper  form    of  account  against  a  mortgagee  in  6.  Account  of 
possession  who  has  sold  is  an  account  of  the  proceeds  of  sale  ^1°^^^ 
received  by  him,  or  by  his  order,  or  for  his  use,  or  which, 

without  his  wilful  default,  might  have  been  so  received.  The 
mortgagor  is  not  entitled  under  such  an  account  to  impeach 
or  question  the  propriety  of  the  different  sales  or  the  adequacy 
of  the  amounts  for  which  the  properties  were  sold.  Mayer  v. 
Murray,  8  Oh.  D.  424 ;  see  King  v.  Kitoliener,  Seton,  1958. 

Where  evidence  is  brought  that  the  sale  was  at  an  under- 
value, special  inquiries  will  be  directed.  Wolff  v.  Vanderzee, 
Seton,  1962  ;  National  Bank  of  Australasia  v.  United  Hand-in- 
Eand  Co.,  4  App.  Ca.  391,  410 ;  Tomlin  v.  Luce,  43  Oh.  D. 
191 ;  Seton,  1963. 

An  account  is  only  binding  on  parties  to  the  action  in  which  Account, 
the  accounts  are  taken.     Eall  v.  Heward,  32  Ch.  D.  430.  binding. 

But  an  account  taken  in  the  presence  of  the  tenant  for  life 
is  prima  facie  binding  on  the  remainderman,  whether  the 
remainder  is  vested  or  contingent  at  the  time  of  the  proceed- 
ings. He  is  entitled  to  surcharge  and  falsify  the  account, 
but  not  to  have  a  new  one.  Knight  v.  Bampfeild,  1  Vern.  179  ; 
Allen  V.  Papworth,  1  Ves.  S.  163 ;  Belt,  92 ;  Wrixon  v.  Vize,  2 
D.  &  War.  192. 

Any  special  matter  affecting  the  account,  e.g.,  a  valuation  of  Special 
the  security  in  bankruptcy,  should  be  raised  at  the  trial,  and  affecting 
cannot   be   raised    on   taking   the   account.      Sanguinetti   v.  account. 
Stuckey's  Banking  Co.  (No.  2),  [1896]  1  Ch.  502. 

The  objection  to  the  allowance  to  a  solicitor  mortgagee  of  Allowance  of 
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profit  costs 
to  solicitor. 


Staying 
accounts. 


profit  costs  need  not  be  taken  at  the  hearing,  but  may  be  taken 
before  the  taxing  master  after  judgment  in  the  usual  form, 
containing  the  common  order  for  taxation  of  costs,  has  been 
given  in  a  mortgagor's  redemption  action.  Stone  v.  LieJcorish, 
[1891]  2  Ch.  363,  not  following  Price  v.  McBeth,  33  L.  J.  Ch. 
460. 

Where  mortgagees  have  taken  a  foreclosure  decree  directing 
the  usual  accounts,  the  mortgagors  can  as  a  rule  insist  on  the 
mortgagees  carrying  in  those  accounts  which  they  must  carry 
in  in  order  that  the  accounts  directed  by  the  decree  may  be 
taken.     Taijlor  v.  Mostyn,  25  Ch.  D.  48. 

But  where  it  is  probable  that  the  balance  due-  to  the 
mortgagees  will  considerably  exceed  the  value  of  the  mort- 
gaged property,  and  the  mortgagors  have  practically  no  other 
property,  the  taking  of  the  accotmts  will  be  stayed  unless  the 
mortgagors  give  security  for  the  costs  of  taking  them. 
Exchange  Warehouses  v.  Association  of  Land  Financiers,  34 
Ch.  D.  195. 


Liberty  to 
surcharge 
and  falsify. 


Opening 
account 
generally. 


Opening  Settled  Accounts. 

A  party  seeking  to  open  a  settled  account  must  allege 
some  specific  error  in  the  account.  Taylor  v.  Haylin,  2 
B.  C.  C.  310 ;  Johnson  v.  Curtis,  2  B.  C.  C.  311  n. ;  Chambers 
V.  Goldivin,  9  Ves.  254,  266 ;  ParMnson  v.  Eanlmry,  L.  E.  2 
H.  L.  1. 

Where  a  single  error  is  alleged  and  proved,  liberty  will  be 
given  to  surcharge  and  falsify.  Davies  v.  Spurling,  Taml. 
199 ;  Lawless  v.  Mansfield,  1  D.  &  War.  557,  603 ;  Gething  v. 
Keighley,  9  Ch.  D.  547. 

Liberty  will  be  given  to  surcharge  and  falsify  where  the 
accounts  are  taken  on  a  wrong  basis  under  a  mistaken  view, 
common  to  both  parties,  of  the  legal  effect  of  the  contract 
between  them.     Daniell  v.  Sinclair,  6  App.  Ca.  181. 

If  errors  of  sufficient  number  and  magnitude  are  shown, 
the  account  may  be  opened  generally,  in  the  absence  of  fraud. 
Clarice  v.  Tipinng,  9  B.  284 ;  Williamson  v.  Barbour,  9  Ch.  D. 
529. 
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Where   a   single   instance   of  fraud   on   the   part   of  the  Fraud  by 
accounting    party   is    proved,   the    account   will    be   opened  party.""*™^ 
generally.     Vernon  y.  Vawdry,  2  Atk.  119;   Wharton  v.  May, 
5    Ves.    27;    Wedderhurn  v.    Wedderhurn,    4    My.    &    Cr.    41; 
Allfrey  v.  Allfrey,  10  B.  353 ;  1  Mac.  &  G.  87 ;   Williamson  v. 
Barhour,  9  Oh.  D.  529. 

Where  the  accounting  party  stood  in  a  fiduciary  relation  Accounting 
to   the  person  seeking  to  open   the  account,  e.g.,  as  agent,  ^^^Ji^^ 
solicitor,  trustee,  the  account  will  be  opened  generally   on  relation, 
slighter  grounds  than  would  be  required  if  there  was  no  such 
relation  between  the  parties.     Lawless  v.  Mansfield,  1  D.  & 
War.    557,   605 ;    Coleman   v.    Mellersh,   2   Mac.   &   G.   309  ; 
Williamson  v.  Barhour,  9  Ch.  D.  529 ;  In  re  Well,  [1894]  1 
Ch.  73,  84;  Cheese  v.  Keen,  [1908]  1  Ch.  245. 

The  right  to  open  settled  accounts  may  be  lost  by  acqui- 
escence or  laches,  even  as  against  a  trustee.  Lyddon  v.  Moss, 
4  De  G.  &  Jo.  104 ;  In  re  Webb,  [1894]  1  Ch.  73. 

But  it  would  appear  that  the  right  is  not  barred  by  the 
Limitation  Act,  1623  (21  Jac.  I.  c.  16),  sect.  3.  Cheese  v. 
Keen,  [1908]  1  Ch.  245. 

As  to  pleading  a  settled  account,  see  Order  XX.  rule  8, 
and,  as  to  the  old  practice,  see  Bueheridge  v.  Whalley,  33  L. 
J.  Ch.  649. 

Oedee  foe  Foeeclosuee  Absolute. 

Where  the  order  nisi  allows  successive  periods  of  redemp- 
tion to  a  second  mortgagee  and  to  the  mortgagor,  the  order 
absolute  against  the  second  mortgagee  ought  to  be  obtained 
before  proceeding  to  foreclose  the  mortgagor.  Whithread  v. 
Lyall,  8  D.  M.  &  G.  383 ;  Webster  v.  Patteson,  25  Ch.  D.  626 ; 
Martineau  v.  Yorlce,  38  Sol.  J.  42. 

The  application  for  an  order  absolute  must  be  supported  Affidavit 
by  an   affidavit   by  the   mortgagee   or   his   attorney  of  due  J,^  ordlr°'^' 
attendance  at  the  place  appointed  for  payment,  and  by  the 
mortgagee  of  nonpayment  of  the  amount  certified  to  be  due. 
Seton,   1994;    see   DocJcsey  v.  Else,   64  L.    T.    256;   (1891), 
W.  N.  65. 
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The  mortgagee  must  make  an  afSdavit  that  he  has  not, 
between  the  day  of  attendance  and   the   date  of  the  order 
absolute,  received  the  mortgage  moneys  or  any  part  thereof. 
Barroiv  v.  Smith,  33  W.  E.  743. 
Imperfect  Where  an  agent  of  the  mortgagee  attends  at  the  place 

by  mcfrtgagee.  ^^^^  ^^^  payment  of  the  mortgage  money,  but  without  a 
power  of  attorney  to  receive  it,  and  the  mortgagor  does  not 
appear,  the  order  may  be  made  absolute,  but  the  application 
for  the  order  absolute  must  be  made  to  the  judge  in  Court. 
Lechmere  v.  Clamp  (No.  3),  31  B.  578 ;  London  Monetary 
Advance  Society  v.  Brown,  16  W.  E.  782 ;  Cox  v.  Watson,  7 
Ch.  D.  196 ;  Hart  v.  Hawthorne,  42  L.  T.  79 ;  Macrae  v.  Evans, 
24  W.  E.  55 ;  Craioley  v.  Fidler  (1890),  W.  N.  35 ;  King  v. 
Hough  (1895),  W.  N.  60. 

The  order  may  be  made  absolute,  although  the  mortgagee 
does  not  attetid  during  the  first  fifteen  minutes  of  the  time 
prescribed.  Anon.,  1  Coll.  273 ;  Bernard  v.  Norton,  10  L.  T. 
183. 

Okdee  foe  Deliveey  of  Possession. 

Order  XVIII.        Order  XVIIT.  rule  2,  after  declaring  that  no  cause  of 
^^^  ^'  action  shall,  unless  by  leave,  be  joined  with  an  action  for  the 

recovery  of  land,  provides  that  nothing  in  the  Order  shall 
prevent  any  plaintiff  in  an  action  for  foreclosure  or  redemption 
from  asking  for  or  obtaining  an  order  against  the  defendant 
for  delivery  of  the  possession  of  the  mortgaged  property  to 
the  plaintiff  on  or  after  the  order  absolute  for  foreclosure  or 
redemption,  and  that,  in  case  any  mortgage  security  shall  be 
foreclosed  by  reason  of  the  default  to  redeem  by  any  plaintiff 
in  a  redemption  action,  the  defendant  in  whose  favour  such 
foreclosure  has  taken  place  may  by  motion  or  summons  apply 
to  the  Court  or  a  judge  for  an  order  for  delivery  to  him  of 
possession  of  the  mortgaged  property,  and  such  order  may 
be  made  thereupon  as  the  justice  of  the  case  shall  require. 

The  judgment  should  provide  that,  in  default  of  the 
defendant  redeeming,  he  should  deliver  up  possession. 
Williamson  v.  Burrage,  56  L.  T.  702. 
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Where  the  judgment  provides  for  delivery  of  possession, 

the  order  absolute  should  repeat  the  provision  for  delivery 

of  possession,  and  may  be  made  ex  parte.     Witliall  v.  Nixon, 

28  Ch.  D.  413. 

Where  an  action  for  foreclosure  is  commenced  by  writ,  an  Action 
i«i,.  «  .  ,  1,1  1     ■,    ■    oommenced 

order  lor  delivery  oi  possession  may  be  made,  though  it  is  by  writ. 

not  asked  for  either  by  the  writ  or  the  statement  of  claim, 

and  though  the  mortgagor  on  being  served  with  notice  of 

motion  does  not  appear.     Salter  v.  Edgar,  51  L.  T.  374. 

Where  the  action  is  commenced  by  originating  summons,  Action 
an  order  may  be  made,  though  not  asked  for  by  the  summons,  by  originating 
and  though  the  defendant  on  being  served  does  not  appear,  summons. 
Craven  Banh  v.  'Hartley  (1886),  W.  N.  189 ;  Lacon  v.  Tyrrell, 
56  L.  T.  483 ;  Best  v.  Applegate,  37  Ch.  D.  42 ;  Manchester  & 
Liverpool  Bank  v.  Parhinson,  60  L.  T.  258 ;  Jenkins  v.  Bidgley, 
68  L.  T.  671. 

But  it  cannot  be  made  ex  parte,  if  not  asked  for  by  the 
summons  or  provided  for  by  the  order  nisi.  Le  Bas  v.  Grant, 
64  L.  J.  Ch.  368;  (1895),  W.  N.  28. 

In  an  action  commenced  by  originating  summons  to  enforce 
a  charge  on  consols,  an  order  may  be  made  for  transfer  of  the 
consols  to  the  plaintiff,  although  neither  asked  for  by  the 
summons  nor  provided  for  by  the  order  nisi.  Bioketts  v. 
Bicketts  (1891),  W.  N.  29. 

An  order  for  delivery  of  possession  can  be  made  on  an  when  order 
interlocutory  application  (a),  or  after  the  order  for  foreclosure  ™^^  "  ~^^  '^' 
has  been  made  absolute  (b).  (a)  Hawkes  v.  Holland  (1881), 
W.  N.  28 ;  Edgell  v.  Wilson  (1893),  W.  N.  145 ;  Ind,  Goope  & 
Go.  V.  Mee  (1895),  W.  N.  8.  (&)  Keith  v.  Bay,  39  Ch.  D.  452 ; 
Jenkins  v.  Bidgley,  68  L.  T.  671 ;  Manchester  &  Liverp)ool  Bank 
V.  Parhinson,  60  L.  T.  258. 

Where  the  order  for  foreclosure  absolute  does  not  provide  Writ  of 
for  delivery  of  possession,  the  plaintiff  is  not  entitled   to  a  P°^''''^^i°'^- 
writ  of  possession.     Wood  v.  Wheater,  22  Ch.  D.  281. 

Where  possession  has  been  given  under  a  writ  of  possession, 
attachment  will   issue  against  a  defendant  who   has  retaken 
possession,  although  the  order  for  delivery  of  possession  does 
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Order  for 
delivery  of 
title-deeds. 


not  name  any  time  within  which  possession  is  to  be  given. 
In  re  Higg's  Mortgage  (1894),  W.  N.  73. 

The  order  ought  to  contain  a  description  sufficient  to  identify 
the  property,  possession  of  which  is  to  be  delivered.  Keith  v. 
Bay,  Seton,  1994;   Thynne  v.  8arl,  [1891]  2  Oh.  79. 

A  mortgagee  is  not  entitled  to  an  order  for  the  delivery  up 
by  a  puisne  mortgagee  of  deeds  which  show  on  their  face  that 
they  deal  only  with  the  equity  of  redemption.  Greene  v.  Foster, 
22  Ch.  D.  566. 


Day  to  show  Cause. 

Where  an  infant  is  defendant  to  a  foreclosure  action,  he 
will  be  given  a  day  to  show  cause,  i.e.  leave  will  be  reserved 
him  in  the  judgment,  on  being  served  with  a  subpoena,  to 
show  cause  against  it  within  six  months  of  his  coming  of  age. 
Williamson  v.  Gordon,  19  Ves.  114 ;  Price  v.  Carver,  3  My.  & 
Cr.  157. 
1.  Action  to  1.  In  an  action  for  foreclosure  by  a  legal  mortgagee,  an 

mortgage.^^^  infant  defendant  is  given  a  day  to  show  cause.  Newbury  v. 
Marten,  15  Jur.  166 ;  Gray  v.  Bell,  30  W.  E.  606.  In  Younge 
V.  Cocker  (32  W.  E.  359)  an  order  for  foreclosure  had  been 
made  against  the  ancestor. 

2.  In  an  action  for  foreclosure  by  an  equitable  mortgagee, 
an  infant  defendant  in  whom  the  legal  estate  is  vested  is  also 
given  a  day  to  show  cause.  Price  v.  Carve?;  3  My.  &  Cr.  157 ; 
BacJchouse  v.  Hornsey,  cit.  25  Ch.  D.  160 ;  Mellor  v.  Porter,  25 
Ch.  D.  158 ;  see,  however,  Foster  v.  Parher,  8  Ch.  D.  147. 

Where  it  appeared  that  the  mortgaged  property  was  not 
worth  the  amount  due  on  the  mortgage,  and  the  plaintiff 
offered  to  pay  the  costs  of  the  infant,  as  between  solicitor  and 
client,  the  infant  was  not  given  a  day  to  show  cause.  Croxon 
V.  Lever,  12  W.  E.  237 ;  10  Jur.  N.  S.  87 ;  Bennett  v.  Harfoot, 
19  W.  E.  428 ;  Wolverhampton  Banking  Co.  v.  George,  24  Ch. 
D.  707. 

Sect.  31  of  the  Trustee  Act,  1893  (which  corresponds  to 
sect.  30  of  the  Trustee  Act,  1850),  does  not  apply,  as  a  decree 


2.  Action  to 
foreclose 
equitable 
mortgage. 
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for  foreclosure  against  an  infant  only  directs  him  to  convey  on 
attaining  twenty-one.     See  Mellor  v.  Porter,  25  Ch.  D.  158. 

3.  Where  a  judgment  is  given  or  order  made  directing  the  3.  judgment 
sale  of  land,  an  infant  defendant  is  not  given  a  day  to  show  "^j""^  ^^  °^ 
cause  whether  he  has  a  legal  or  equitable  interest.  See  the 
Trustee  Act,  1893,  sect.  30,  as  altered  by  the  Trustee  Act, 
1893,  Amendment  Act,  1894  (57  Vict.  c.  10),  sect.  1.  Schole- 
fielcl  V.  Heafield,  7  Sim.  669 ;  8  Sim.  470 ;  Clinton  v.  Bernard, 
Dru.  t.  Sugd.  287 ;  Button  v.  Mayne,  3  J.  &  Lat.  586. 
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CHAPTEE  LVIir. 

ACTIONS   TO   ENFORCE    A    CHAEGE. 

The  judgment,  in  an  action  to  enforce  an  equitable  lien  or  Form  of 
charge,  declares  that  the  plaintiff  is  entitled  to  a  charge  upon  ^'^'^s™'^"*- 
the  property  comprised  in  the  deposit  or  agreement,  as  the 
case  may  be,  for  securing  the  amount  found  due.     Seton,  2041 
to  2058. 

It  also  provides  for  delivery  by  the  plaintiff  to  the  defen- 
dant, on  payment  at  the  time  prescribed,  of  the  security, 
if  any,  and  all  documents  in  the  plaintiff's  custody  or  power 
relating  thereto.     Seton,  supra. 

And  it  should  provide,  in  default  of  payment,  for  mortgage 
or  sale  (a)  or  for  sale  (b)  of  the  property  subject  to  the  charge 
or  a  sufficient  part  thereof  with  the  approbation  of  the  judge, 
for  payment  into  Court  of  the  proceeds  of  the  mortgage  or 
sale,  and  for  their  application  in  payment  to  the  plaintiff  of 
his  principal,  interest,  and  costs,  (a)  Mackretli  v.  Symmons, 
Seton,  2054;  (&)  Woof  v.  Barron,  Seton,  2045;  Green  v.  Biggs, 
52  L.  T.  680 ;  Seton,  2047 ;  Wade  v.  Wilson,  22  Ch.  D.  235 ; 
Seton,  2047. 

The  plaintiff  may  be  given  liberty  to  bid  at  the  sale. 
Garter  v.  Wahe,  Seton,  2049. 

In  an  action  to  enforce  a  charge  against  a  tenant  in  tail.  Action 
the  Court  may  order   him   to   execute   a   disentailing   deed,  tf^ant  in  tail. 
Lewis  V.  Buncombe,  20  B.  398. 

As  to  whether  the  judgment  in  a  debenture-holder's  action  Form  of 
should  declare  that   the  debenture-holders  are  entitled  to  a  debenture™ 
charge   on   the   property  comprised   in   the   debentures,   see  lioiders' 
Parkinson  v.  Wainwriglit,  64  L.  J.  Ch.  493 ;  Brinsley  v.  Lynton 
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Immediate 


Costs. 


Callmi^ 

uncalled 

capital 


up 


Eotel  Go.  (1895),  W.  N.  53;  2  Manson,  244;  Manviek  v. 
Thurlow,  [1895]  1  Oh.  776.  See  further  as  to  form  of  judgment, 
In  re  Adressograph,  Limited  (1909),  W.  N.  260 ;  In  re  Wolver- 
hampton District  Brewery  Go.  (1899),  W.  N.  229 ;  Wissner  v. 
Levison  (1900),  W.  N.  152. 

An  immediate  sale  may  be  ordered  in  a  debenture-holders' 
action  if  the  property  is  in  jeopardy.  Order  LI.  rule  Ih. 
In  re  Grigglestone  Goal  Go.,  [1906]  1  Ch.  523. 

Only  party  and  party  costs  are  given  in  a  debenture- 
holders'  action ;  In  re  Queen's  Hotel  Go.,  Gardiff,  Limited,  [1900] 
1  Ch.  792. 

A  foreclosure  order  may  be  made  at  the  instance  of 
debenture-holders  on  an  originating  summons.  Oldrey  v. 
Union  WorJcs  (1895),  W.  N.  77. 

The  Court  has  no  jurisdiction,  on  an  application  in  a 
debenture-holders'  action,  to  make  an  order  on  the  liquidator 
in  the  winding-up  to  call  up  the  uncalled  capital,  which  is 
charged  by  the  debentures.  The  application  must  be  in  the 
winding-up.  Fowler  v.  Broad's  Patent  Night  Light  Go.,  [1893] 
1  Ch.  724. 

But  in  a  debenture-holders'  action  where  the  uncalled 
capital  is  charged,  the  Court  may  direct  an  inquiry  what 
uncalled  capital  is  due  from  the  several  shareholders  ;  Madeley 
V.  Boss,  Sleeman  &  Go.,  [1897]  1  Ch.  505. 

Where  a  receiver  has  been  appointed  in  a  debenture-holders' 
action,  the  debentures  charging  uncalled  capital,  the  Court 
will,  in  a  proper  case,  on  an  application  in  the  winding-up, 
allow  the  receiver  upon  giving  indemnity  to  the  liquidator  in 
the  winding-up  to  use  the  liquidator's  name  for  the  purpose  of 
recovering  the  calls  made  by  him ;  Fowler  v.  Broad's  Patent 
Night  Light  Go.,  [1893]  1  Ch.  724. 

Calls  recovered  belong  in  such  a  case  to  the  debenture- 
holders,  and  are  not  subject  to  costs  directed  by  the  winding- 
up  order  to  be  paid  out  of  the  company's  assets ;  In  re  Anglo- 
Austrian  Printing  Union,  [1895]  2  Ch.  891. 

Where  a  debenture-holders'  action  has  not  been  commenced, 
the  Court  will  not  allow  one  debenture-holder  on  application 
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in  the  winding-up  to  nominate  a  person  to  recover  the  calls ; 
In  re  Westminster  Syndicate,  Limited,  99  L.  T.  924. 

Where  a  receiver  has  been  appointed  in  a  debenture-holders'  Custody  of 
action  and  the  company  is  being  wound  up,  the  liquidator  is  of°oompany. 
entitled  to  the  custody  of  documents  which  relate  to  the 
business  of  the  company,  such  as  the  directors'  minute-book 
and  the  share  register,  and  which  are  not  necessary  to  support 
the  title  of  the  debenture-holders.  Engel  v.  South  Metropolitan 
Brewing  Co.,  [1892]  1  Ch.  442. 

As  to  proceedings  by  an  unpaid  vendor  of  land  to  enforce 
his  charge,  see  p.  420. 

As  to  procedure  under  the  Judgments  Acts,  see  sect.  15  of  Proceedings 
the  Judgments  Act,  1838.     Stewart  v.  Rhodes,  [1900]  1  Gh.  judgment. 
386.     The  remedy  of  a  person  having  a  charge  under  this 
section  is  a  sale,  not  foreclosure.     D'Auvergne  v.  Cooper  (1899), 
W.  N.  256. 

As  to  procedure  under  the  Partnership  Act,  1890,  see 
Order  XL VI.  rules  la,  Ih. 

A  judgment  creditor  who  has  obtained  a  charging  order 
must  institute  a  separate  suit  in  the  Chancery  Division  in 
order  to  make  his  charging  order  available.  Leggott  v.  Western, 
12  Q.  B.  D.  287;  Kolchmann  v.  Meurice,  [1903]  1  K.  B. 
534. 

Where  a  charging  order  has  become  absolute,  the  Court  has 
no  jurisdiction  to  discharge  or  vary  it.  Jeffryes  v.  Reynolds, 
52  L.  J.  Q.  B.  55 ;  Drew  v.  Willis,  [1891]  1  Q.  B.  450. 

An  application  by  a  solicitor  for  a  charging  order  under  Enforcement 
sect.  28  of  the  Solicitors  Act,  1860,  may  be  ms^^de  in  an  action  i°ien°f ir^o^sts . 
which  has  terminated.     Wilson  v.  Hood,  3  H.  &  C.  148 ;  Jones 
V.  Frost,  7  Ch.  773. 

Notice  of  the  application  must  be  given  to  the  parties 
affected.  This  rule  applies  also  to  Admiralty  cases ;  Birnam 
Wood  (1906),  W.  N.  206. 

The  application  may  be  made  either  by  petition  or  summons. 
Earner  v.  Giles,  11  Oh.  D.  942,  948 ;  see,  however,  Brown  v. 
Trotman,  12  Ch.  D.  880. 

It  must  be  intituled  in  the  action.    It  need  not  be  intituled 
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in  the  matter  of  the  Act  or  of  the  solicitor.  Hamer  v.  Giles,  11 
Ch.  D.  942,  945. 

The  order  must  be  made  in  the  action,  and  cannot  be  made 
by  the  Bankruptcy  Court  in  the  bankruptcy  of  the  judgment 
debtor.     In  re  Cook,  [1899]  1  Q.  B.  863. 

As  to  the  court  or  judge  before  whom  the  application 
should  be  made  (a)  when  the  matter  has  been  heard,  see  Wilson 
V.  Hood,  3  H.  &  C.  148 ;  Eeinrich  y.  Sutton,  6  Ch.  835 ;  Gatlow 
V.  Catlow,  2  C.  P.  D.  362  ;  Higgs  v.  Schrader,  3  C.  P.  D.  252 ; 
Oiven  V.  Henshaw,  7  Ch.  D.  385 ;  (b)  when  it  is  pending,  see 
Clover  V.  Adams,  6  Q.  B.  D.  622  ;  Dallow  v.  Garrold,  14  Q.  B.  D. 
543,  546. 

As  to  the  jurisdiction  of  the  Judge  in  Bankruptcy  (and  the 
Registrar  as  his  delegate)  to  make  a  charging  order,  see  In  re 
Wood,  [1897]  1  Q.  B.  314. 

The  order  declaring  a  charge  should  not  direct  that  the 
taxed  costs  should  be  raised  by  sale,  but  that  either  party  be 
at  liberty  to  apply  with  reference  to  enforcing  the  charge  by 
sale  or  otherwise.     Pilcher  v.  Arden,  7  Ch.  D.  318. 

As  to  the  time  for  making  an  order  for  sale,  see  In  re 
Green,  26  Ch.  D.  16. 

A  summons  for  payment  out  of  a  fund  on  which  a  charg- 
ing order  has  been  obtained  should  be  served  on  all  parties 
beneficially  interested,  but  substituted  service  will  be  allowed 
under  special  circumstances.  Hunt  v.  Austin,  8  Q.  B.  D.  598 , 
Rowley  v.  Soutliwell,  61  L.  T.  805. 

Where  an  infant  is  interested  in  property  recovered  or  pre- 
served, he  is  entitled  to  be  represented  when  the  order  is 
applied  for.     Greer  v.  Young,  24  Ch.  D.  545. 

An  application  to  discharge  a  charging  order  must  be 
made  promptly ;  In  re  DeaJdn,  [1900]  2  Q.  B.  489. 
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CHAPTEE  LIX. 

BEOOVERY   OF   PBOPERTY   SUBJECT  TO   A   PLEDGE    OB   LIEN. 

Whebe  the  special  property  of  the  pledgee  is  divested,  e.g.,  by  Right  of 
payment  or  tender  of  the  amount  due,  the  immediate  right  to  biinf Trover 
possession  reverts  to  the  pledgor,  and  he  can,  therefore,  bring  °^  'detinue. 
trover  or  detinue  against  the  pledgee  for  the  article  pledged. 
Harper  v.  Godsell,  L.  E.  5  Q.  B.  422 ;   Bank  of  New  South 
Wales  V.  O'Connor,  14  App.  Ca.  273  ;    Yungmann  v.  Briese- 
mann,  67  L.  T.  642. 

One  of  several  pledgors  cannot,  on  tendering  the  whole 
amount  due,  maintain  trover  against  the  pledgee,  if  he  refuses 
to  deliver  the  articles  pledged  to  him.  Harper  v.  Godsell,  L.  E. 
5  Q.  B.  422,  428. 

Where  the  owner  of  goods   subject  to   a   pledge   brings  Set-ofi  by 
detinue  to  recover  them,  the  pledgee  cannot,  under  the  Statutes  trover. 
of  Set-off,  set-off  a  debt  due  to  him  from  the  pledgor.     Green 
V.  Farmer,  4  Burr.  2214. 

Where  a  limited  company,  after  payment  of  the  amount 
due  on  a  pledge  made  by  them,  bring  an  action  of  detinue  to 
recover  the  goods  pledged,  the  pledgee  cannot,  if  the  company 
is  being  wound  up,  set  off  other  debts  due  to  him  from  them 
under  sect.  38  of  the  Bankruptcy  Act,  1883.  Eherle's  Hotels 
Go.  V.  Jonas,  18  Q.  B.  D.  459. 

Where  a  plaintiff  brings  trover  to  recover  goods  subject  Set-ofi  by 
to  a  lien,  he  cannot  set  off  a  debt  due  to  him  from  the  person  trover! 
in  possession  of  the  goods  against  the  debt  due  from  him  in 
respect  of  the  lien,  unless  there  has  been  an  agreement  to  set 
one  claim  against  the  other,  or  unless  the  person  entitled  to  the 
lien  has  brought  an  action  for  the  debt.     Clarke  v.  Fell,  4  B. 
&  Ad.  404 ;  Pinnock  v.  Harrison,  3  M.  &  W.  532. 
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But  where  the  person  claiming  the  lien  is  bankrupt,  the 
owner  of  the  goods  subject  to  the  lien  is  entitled,  under  the 
mutual  dealings  clause,  to  set  off  the  debt  due  to  him  against 
the  debt  due  from  him,  and  if  the  former  exceeds  the  latter  to 
recover  the  goods  without  further  payment.  Ex  parte  Barnett, 
9  Ch.  293. 
Order  L.  Order  L.  rule  8  enables  the  Court,  in  an  action  to  recover 

rule  8.  . 

specific  property  other  than  land  from  a  person  who  sets  up  a 
lien  upon  it,  to  order  the  property  claimed  to  be  given  up  to 
the  claimant  upon  payment  by  him  into  Court,  to  abide  the 
event  of  the  action,  of  the  amount  in  respect  of  which  the  lien 
,  is  claimed  and  a  sum  to  cover  interest  and  costs,  if  any. 

A  plaintiff,  to  get  the  benefit  of  the  order,  must  pay  in  the 

amount  claimed,  although  it  exceeds  the  value  of  the  property 

subject  to  the  lien.     Gehrueder  Naf  v.  Ploton,  25  Q.  B.  D. 

13. 

Solicitor,  Apart  from  the  jurisdiction  conferred  by  Order  L.  rule  8 

to  deliver  up   (as  to  which  see  In  re  Galland,  31  Ch.  D.  296,  305),  the  Court 

papers.  ■\^^^  jurisdiction  to  order  a  solicitor  to  deliver  up  the  papers  on 

which  he  claims  a  lien  on  payment  into  Court  of  the  amount 

claimed  by  him,  and  a  sum  to  answer  costs  of  the  taxation. 

Glutton  V.  Pardon,  T.  &  R.  301 ;  Bichards  v.  Platel,  Cr.  &  Ph. 

79 ;  Blunden  v.  Besart,  2  D.  &  War.  405,  423 ;  Be  Sevan  & 

Whitting,  83  B.  439 ;  Be  Jewitt,  34  B.  22 ;  In  re  Galland,  31 

Ch.  D.  296. 

This  jurisdiction,  according  to  the  earlier  authorities,  should 
only  be  exercised  in  cases  of  great  emergency.  See,  however, 
In  re  Galland,  31  Ch.  D.  296. 

Where  a  solicitor  is  ordered  to  deliver  up  papers  pending 
a  taxation,  he  is  entitled  to  an  undertaking  by  the  client  to 
return  them  in  the  event  of  a  further  sum  being  found  due 
upon  taxation.  In  re  Hanhury,  Whitting,  &  Nicholson,  75 
L.  T.  449. 
Solicitors  The  Solicitors  Act,  1843  (6  &  7  Vict.  c.  73),  enables  the 

s.  37.  '  Court  (sect.  37),  in  the  same  cases  in  which  it  is  authorized 
to  refer  a  bill  for  taxation,  to  make  an  order  for  the  delivery 
up  by  any  solicitor  or  his  executor,  administrator,  or  assignee 
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of  deeds,  documents,  or  papers  in  his  possession,  custody,  or 
power. 

On  an  order  for  taxation  of  a  bill  of  costs,  the  solicitor  will 
not  be  ordered  to  deliver  up  papers  of  his  client  where  the 
solicitor  is  known  to  have  incurred  further  costs  not  comprised 
in  the  bill.  In  re  Byrch,  8  B.  124 ;  In  re  Pender,  8  B.  299, 
306  ;  Exparte  Jarman,  4  Ch.  D.  835,  not  following  In  re  Teague, 
11  B.  318.     See  In  re  Ward,  [1896]  2  Ch.  31. 

Where  an  applicant  seeks  to  recover  deeds  which'originally 
came  into  the  hands  of  the  solicitor  as  solicitor  for  the 
applicant,  it  is  not  necessary  that  an  action  should  be  brought ; 
the  order  can  properly  be  matter  in  the  matter  of  the  solicitor. 
In  re  LlewelUn,  [1891]  3  Oh.  145. 
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CHAPTER  LX. 

DUTIES  OP    THE    INCUMBRANCEK   ON   PAYMENT. 

A  MORTGAGEE  of  land  is  bound,  upon  payment  by  any  person  Mortgagee  of 
entitled  to  redeem  of  what  is  due  under  the  mortgage,  to  reoonvey^on 
convey  to  him  the  mortgaged  estate  and  hand  over  the  title-  Payment. 
deeds.     His  duty  is  the  same  whether  he  is  paid  off  with  or 
without  action.     TasJcer  v.  Small,  3  My.  &  Cr.  63,  70  ;  Smith 
V.  Green,  1  Col.  555 ;  Palmer  v.  Eendrie,  27  B.  349 ;  28  B. 
341 ;   Walker  v.  Jones,  L.  E.  1.  P.  C.  50,  62 ;  Young  v.  Whit- 
churoh  Banlcing  Co.,  37  L.  J.  Ch.  186  ;  Pearce  v.  Morris,  8  Eq. 
217 ;  5  Ch.  227  ;  Kinnaird  v.  Trollope,  39  Ch.  D.  636. 

On  reasonable  notice  being  given  the  mortgagee  must  be 
prepared  to  reconvey  the  mortgaged  property  on  receipt  of 
what  is  due ;  he  cannot  require  the  mortgagor  to  pay  off  the 
amount  and  await  the  preparation  and  execution  of  the  recon- 
veyance.    BourJce  v.  BoUnson,  [1911]  1  Ch.  480. 

He  is  not  bound  to  restore  the  mortgaged  property  where 
he  has  sold  it  under  a  power  in  the  mortgage  deed  or  been 
evicted  by  title  paramount.  Budge  v.  Bichens,  L.  E..  8  C.  P. 
358 ;  In  re  Burrell,  7  Eq.  399. 

"  It  is  now  the  practice,  where  a  proper  tender  has  been  Payment  into 
made  and  refused,  to  make  an  order  giving  the  mortgagor 
liberty  to  pay  into  Court  a  stated  sum  sufficient  to  cover  the 
amount  of  principal  and  interest  and  the  probable  costs  of  the 
suit,  and  then,  upon  payment  into  Court,  but  not  till  then, 
the  mortgagee  is  required  by  the  order  to  deliver  up  the  title- 
deeds."  Banlc  of  New  South  Wales  v.  O'Connor,  14  App.  Ca. 
273,  283. 

Where  the  mortgagee  has  made  a  sub-mortgage,  the  mort- 
gagor is  entitled,  on  payment  into  court  of  what  is  due  under 
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7  Geo.  II. 
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ance  to 
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having  partial 
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Eeconvey- 
anoe  by 
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the  mortgage,  to  have  a  reconveyance  executed  and  the  title- 
deeds  delivered  by  both  the  mortgagee  and  sub-mortgagee. 
Lysaglit  v.   Westmaoott,  33  B.  417. 

By  sect.  1  of  the  Mortgage  Act,  1733  (7  Geo.  11.  c.  20), 
the  Court  in  an  action  at  law  by  the  mortgagee  to  recover  the 
mortgage  debt  or  the  mortgaged  land,  may  compel  the  mort- 
gagee, on  payment  by  the  mortgagor  to  him  or  into  court  of 
the  amount  due  under  the  mortgage,  to  reconvey  the  mortgaged 
land  and  deliver  the  title-deeds  to  the  mortgagor  or  his  nominee. 
See  p.  580. 

A  mortgagee  is  entitled  to  retain  possession  except  as 
against  a  person  interested  in  the  equity  of  redemption.  Any 
person  coming  to  redeem  must  prove  at  his  own  expense  that 
he  is  so  interested.     James  v.  Biou,  3  Sw.  284. 

The  mortgagee  is  bound  to  accept  a  tender  from  a  person 
who  has  entered  into  a  conditional  contract  for  the  purchase 
of  the  equity  of  redemption,  but  he  is  not  bound  to  execute 
a  conveyance  or  deliver  the  title-deeds  until  the  contract  is 
completed.     Pearce  v.  Morris,  5  Ch.  227. 

As  to  the  right  of  a  puisne  incumbrancer  made  defendant 
to  a  foreclosure  action  to  have  the  action  dismissed,  contrary 
to  the  wish  of  prior  incumbrancers  co-defendants,  on  payment 
to  the  plaintiff  of  his  principal,  interest,  and  costs,  and  the 
costs  of  the  other  defendants  to  which  he  was  liable,  see 
Paynter  v.  Carew,  23  L.  J.  Ch.  596 ;  Paine  v.  Edwards,  8  Jur. 
N.  S.  1200. 

The  mortgagee  is  not  bound  to  execute  a  reconveyance 
containing  incorrect  recitals,  but  he  cannot  refuse  to  execute 
a  reconveyance  without  recitals,  if  it  is  concurred  in  by  all 
persons  interested  in  the  equity  of  redemption.  Hartley  v. 
Burton,  3  Ch.  365. 

Where  the  person  redeeming  has  only  a  partial  interest  in 
the  equity  of  redemption,  the  conveyance  should  be  made 
expressly  subject  to  the  right  of  any  other  person  interested 
to  redeem.     Pearce  v.  Morris,  5  Ch.  227. 

Where  an  annuitant  is  redeemed,  he  conveys  subject  to  the 
annuity,  although  the  mortgagee  redeeming  also  held  a  first 
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mortgage,  which  the  annuitant  has  redeemed.    Parry  v.  Famj, 
Seton,  1609  ;  Smithett  v.  Eesheth,  44  Oh.  D.  161. 

Where  the  mortgagor  is  a  lunatic,  a  reconveyance  should  Transfer  to 
not  be  made  to  him,  but  the  mortgage  should  be  kept  on  foot  l^u^aTc"^^  °* 
by  transferring  it  to  the  committee  to  be  disposed  of  as  the 
Court  may  direct.     Be  Leeming,  3  D.  F.  &  J.  43 ;  Re  Melly, 
49  L.  T.  429. 

As  to  what  deeds  the  mortgagee  must  return,  see  Bohson  v.  Return  of 
Land,  4  De  G.  &  Sm.  581 ;  Hudson  v.  Malcolm,  10  W.  K.  720.  *"i'^-^'>^'=^«- 

A  mortgagee,  on  being  paid  off,  has  no  right  to  keep  a  copy 
of  the  mortgage-deed  or  of  any  other  deeds  relating  to  the 
mortgaged  property.     In  re  Wade  &  Thomas,  17  Ch.  D.  348. 

On  a  reconveyance  by  the  mortgagee  of  an  imdivided  moiety, 
he  was  held  entitled  to  retain  the  deeds  relating  to  the  whole 
estate,  of  which  he  was  tenant  in  common,  on  giving  a  covenant 
for  production.      Yates  v.  Flumbe,  2  Sm.  &  G.  174. 

The  Conveyancing  Act,  1881  (44  &  45  Vict.  c.  41),  enacts—  Conveyancing 

Sect.  15,  (1).  Where  a  mortgagor  is  entitled  to  redeem,  he  f^\V^^^' 
shall,  by  virtue  of  this  Act,  have  power  to  require  the  mort- 
gagee, instead  of  reconveying,  and  on  the  terms  on  which  he 
would  be  bound  to  reconvey,  to  assign  the  mortgage  debt  and 
convey  the  mortgaged  property  to  any  third  person,  as  the 
mortgagor  directs ;  and  the  mortgagee  shall,  by  virtue  of  this 
Act,  be  bound  to  assign  and  convey  accordingly. 

(2).  This  section  does  not  apply  in  the  case  of  a  mortgagee 
being  or  having  been  in  possession. 

(3).  This  section  applies  to  mortgagers  made  either  before  or 
after  the  commencement  of  this  Act,  and  shall  have  effect 
notwithstanding  any  stipulation  to  the  contrary. 

The  Conveyancing  Act,  1882  (45  &  46  Vict.  c.  39),  enacts —  Conveyancing 

Act   188'^ 

Sect.  12.  The  right  of  the  mortgagor,  under  section  15  g.  12.  "' 
of  the  ConvSyancing  Act  of  1881,  to  require  a  mortgagee, 
instead  of  reconveying,  to  assign  the  mortgage  debt  and  convey 
the  mortgaged  property  to  a  third  person,  shall  belong  to  and 
be  capable  of  being  enforced  by  each  incumbrancer,  or  by  the 
mortgagor,  notwithstanding  any  intermediate  incumbrance; 
but  a  requisition   of  an  incumbrancer  shall   prevail  over   a 
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requisition  of  the  mortgagor,  and,  as  between  incumbrancers, 
a  requisition  of  a  prior  incumbrancer  shall  prevail  over  a 
requisition  of  a  subsequent  incumbrancer. 

This  amendment  was  made  in  consequence  of  the  decision 
in  Teevan  v.  Smith,  20  Oh.  D.  724. 

These  sections  only  empower  the  mortgagee  to  transfer  the 
mortgage.  Where  the  mortgagor  sold  the  mortgaged  property 
with  the  concurrence  of  first  mortgagees,  who  had  notice  of  a 
second  mortgage,  and  the  mortgagees  conveyed  the  property 
discharged  from  the  mortgage  debt,  they  were  held  liable  to 
the  second  mortgagee  for  the  balance  of  jDurchase-money 
received  by  the  mortgagor.  TFesi  London  Commercial  Bank 
V.  Reliance  Building  Society,  27  Ch.  D.  187 ;  29  Ch.  D.  954. 

A  mortgagee  in  possession  is  not  bound  to  transfer  his 
security  except  under  an  order  of  the  Court.  Sail  v.  Heward, 
32  Ch.  D.  430. 

Apart  from  these  sections,  the  mortgagor  cannot  compel 
the  mortgagee,  on  being  paid  off,  to  transfer  the  mortgage. 
James  v.  Biou,  3  Sw.  234,  241 ;  Golyer  v.  Golyer,  3D.  J.  &  S. 
676,  693. 

Where  a  mortgagor  can  only  get  a  reconveyance  on  terms, 
a  transfer  made  at  his  request  will  only  be  made  on  corre- 
sponding terms.  Thus,  where  a  tenant  for  life  who  has  let 
interest  fall  into  arrear  requires  a  transfer,  the  transferee  will 
only  be  given  a  charge  on  the  inheritance  for  the  amount  paid 
to  the  first  mortgagee  less  the  arrears  of  interest.  Anderson 
V.  Blgey,  26  Ch.  D.  567. 

The  Building  Society  Act,  1836  (6  &  7  Wm.  IV.  c.  32), 
provides  (sect.  5)  that  the  trustees  of  a  building  society  may 
indorse  upon  their  mortgage  a  receipt  for  the  moneys  thereby 
secured,  "  which  shall  be  sufficient  to  vacate  the  same  and  vest 
the  estate  of  and  in  the  property  comprised  in  such  security, 
in  the  persou  or  persons  for  the  time  being  entitled  to  the 
equity  of  redemption,  without  it  being  necessary  for  the  trustees 
of  any  such  society  to  give  any  reconveyance  of  the  property 
so  mortgaged." 

The  Building  Societies  Act,  1874  (37  &  38  Vict,  c,  42), 
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provides  (sect.  42)  that  on   payment  off  of  a  mortgage   or  receipt  under 
,      ,  ,  ,  .         ^  •'  ,  ^   ^  37  &  38  Vict. 

lurther  charge  "  the  society  may  endorse  upon  or  annex  to  c.  42,  ri.  42. 

such  mortgage  or  further  charge  a  reconveyance  of  the  mort- 
gaged property  to  the  then  owner  of  the  equity  of  redemption, 
or  to  such  persons  and  to  such  uses  as  he  may  direct,  or  a 
receipt  under  the  seal  of  the  society,  countersigned  by  the 
secretary  or  manager,  in  the  form  specified  in  the  schedule  to 
this  Act,  and  such  receipt  shall  vacate  the  mortgage  or  further 
charge  or  debt,  and  vest  the  estate  of  and  in  the  property 
therein  comprised  in  the  person  for  the  time  being  entitled 
to  the  equity  of  redemption,  without  any  reconveyance  or 
resurrender  whatever.  .  .  ." 

Similar  provisions  for  the  discharge  of  mortgages  are  made 
by  the  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25), 
sect.  53,  and  the  Industrial  &  Provident  Societies  Act,  1893 
(56  &  57  Vict.  c.  39),  sect.  43. 

The  effect  of  a  receipt  given  under  either  the  Act  of  1836  Efiect  of 
(a)  or  the  Act  of  1874  (5)  is  to  vest  the  legal  estate  in  the  tuiiding^^ 
person  who,  at   the  time  of  the  endorsement,  has  the  best  society. 
equity  to  call  for  it,  and  it  vests  in  him  for  all  purposes,  e.g., 
it  protects  a  further  advance  made  by  the  transferee  of  a  first 
mortgage  without  notice  of  a  second,     {a)  Pease  v.  Jackson, 
3  Ch.  576 ;  Lawrence  v.  Clements,  31  L.  T.  N.  S.  670 ;  Bobinson 
V.  Trevor,  12  Q.  B.  D.  423 ;  Hashing  v.  Smith,  13  App.  Ca.  582. 
(5)  Fourth  City  Building  Society  v.  Williams,  14  Ch.  D.  140 ; 
Marson  v.  Cox,  14  Ch.  D.  147  ;  Sangster  v.  Cochrane,  28  Ch.  D. 
298 ;  CrosUe-HUl  v.  Sayer,  [1908]  1  Ch.  866. 

A  receipt  under  the  Act  of  1874  precludes  the  society  from 
making  any  further  claim  under  the  mortgage  either  in  respect 
of  liability  on  the  mortgage  or  liability  on  shares.  Harvey  v. 
Municipal  Building  Society,  26  Ch.  D.  273. 

The  Trustee  Act,  1893  (56  &  57  Vict.  c.  53),  provides  Vesting  order 
(sect.  28)  that  where  any  person  entitled  to  or  possessed  of  mortga<^ee  is 
land  or  entitled   to  a  contingent  right   in  land  by   way  ofi^^^^"*- 
security  for  money  is  an  infant,  the  High  Court  may  make 
an  order  vesting  or  releasing  or  disposing  of  the  land  or  right 
in  like  manner  as  in  the  case  of  an  infant  trustee. 
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This  section  applies  to  a  lunatic  mortgagee  who  is  an  infant. 
See  sect.  143  of  the  Lunacy  Act,  1890  (53  Vict.  c.  5). 

The  Trustee  Act,  1893,  sect.  29,  enables  the  Court,  where  a 
mortgagee  of  land  has  died  without  having  taken  possession,  to 
make  a  vesting  order,  (a)  where  his  heir,  personal  representative, 
or  devisee  is  out  of  the  jurisdiction  or  cannot  be  found,  or 
(b)  refuses  or  neglects  to  convey,  or  (c)  where  it  is  uncertain 
which  of  several  devisees  was  the  survivor,  or  (d)  as  to  the 
survivor  of  several  devisees  or  as  to  the  hfeir  or  personal 
representative,  whether  he  is  living  or  dead,  or  (e)  where  there 
is  no  heir  or  personal  representative,  or  it  is  uncertain  who 
is  heir,  personal  representative,  or  devisee.  As  to  (e),  see  In 
re  Goolis  Mortgaije,  [1895]  1  Ch.  700. 

An  order  under  the  Trustee  Act,  1893,  concerning  any  land, 
stock,  or  chose  in  action  subject  to  a  mortgage  may  be  made, 
by  sect.  36,  (2)  of  the  Act,  on  the  application  of  any  person 
beneficially  interested  in  the  equity  of  redemption,  whether 
under  disability  or  not,  or  of  any  person  interested  in  the 
money  secured  by  the  mortgage. 

Sects.  135  and  136  of  the  Lunacy  Act,  1890,  deal  with 
vesting  orders  in  the  case  of  a  lunatic  mortgagee. 

See  as  to  vesting  orders  in  case  of  companies  which  are 
dissolved.  In  re  General  Accident  Corp.,  [1904]  1  Ch.  147; 
In  re  Taylor's  Agreement,  [1904]  2  Ch.  737;  No.  9,  Bomore 
Road,  [1906]  1  Ch.  359;  In  re  Buddington  Land,  [1909]  1 
Ch.  701. 

As  a  rule,  the  mortgagor  must  bear  the  costs  of  obtaining 
a  reconveyance  of  his  property,  including  the  additional  costs 
occasioned  by  the  mortgagee's  putting  his  interest  in  settle- 
ment. Wether  ell  v.  Gollins,  3  Mad.  255 ;  Burden  v.  Oldaker,  1 
Coll.  105  ;  King  v.  Smith,  6  Ha.  473 ;  In  re  Wheeler,  1  D.  M. 
&  G.  434 ;  see  Capper  v.  Terrington,  1  Coll.  103. 

The  Court  may  order  the  costs  of  obtaining  a  vesting  order, 
whether  under  the  Lunacy  Act,  1890,  or  under  the  Trustee 
Act,  1893,  and  of  carrying  it  into  effect,  to  be  paid,  either 
out  of  the  property  in  respect  of  which  the  order  is  made, 
or  in  such  manner  and  by  such  persons  as  the  Court  thinks 
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fit.  See  the  Lunacy  Act,  1890,  sect.  142,  and  the  Trustee  Act, 
1893,  sect.  38.  These  sections  alter  the  law  as  laid  down  in 
In  re  Sparks,  6  Oh.  D.  361. 

Where  the  mortgagee,  on  being  paid  off,  is  unable  to  restore  Mortgagee 
the  title-deeds  of  the  mortgaged  property,  the  mortgagor  is  "g'^gtoie  *° 
entitled  to  bring   an  action  for  the   purpose  of  having   the  title-deeds. 
matter  investigated,  the  costs  of  which   must  be  borne   by 
the  mortgagee.     StoJcoe  v.  Eobson,  3  V.  &  B.  51 ;  19  Ves.  385 ; 
Midleton  v.  Eliot,  15  Sim.  53;  James  v.  Bumseij,  11  Ch.  D. 
398 ;  Galdiuell  \.  Matthews,  62  L.  T.  799. 

Where  the  mortgagor  is  authorized  to  bring  an  action  to 
recover  title-deeds  from  a  third  party,  the  costs  of  that  action 
must  be  borne  by  the  mortgagee.  James  v.  Bumsey,  11  Ch.  D. 
398,  405. 

The  mortgagor  is  also  entitled  to  an  indemnity  from  the  EigM  of 
mortgagee,  which  will  be   in  the   form    of  the    bond   given  ?^£',^^l?y_*° 
in  James  v.   Bumseij   (11  Ch.   D.  398,  400).      Cases  supra; 
Luccraft   v.    Hite,    2    Ha.    14  n. ;  Shelmaj'dine    v.    Harrop,    6 
Madd.  39. 

The  mortgagor  is  entitled  to  an  indemnity  although  the 
mortgagee  has  not  been  guilty  of  negligence.  James  v. 
Bumsey,  11  Ch.  D.  398.  Smith  v.  Bichnell  (3  V.  &  B.  51  n.) 
and  Woodman  v.  Higgins  (14  Jur.  846),  so  far  as  contra,  are 
not  in  accordance  with  the  present  practice. 

Compensation  has  also  been  given  to  the  mortgagor  where  and  oom- 
the    loss  was  occasioned  by  the  wilful  default  of  the  mort-  '^^^^^  ^°°" 
gagee.     Hornhj  v.  Mateham,  16  Sim.  325  ;  Brown  v.  Seivell,  11 
Ha.  49. 

Where  mortgaged  policies  of  insurance  were  lost  by  the 
mortgagee,  100^.  of  the  amount  due  to  him  was  retained  in 
Court  to  meet  the  extra  expenses  of  recovering  the  claims  from 
the  insurance  offices.     Caldwell  v.  Matthews,  62  L.  T.  799. 

Where  payment  of  the  mortgage  money  has  been  delayed 
through  the  inability  of  the  mortgagee  to  restore  the  title- 
deeds,  interest  will  not  run  on  the  mortgage  debt  from  the 
time  when  the  mortgagor  was  ready  to  pay,  although  there 
was  no  strict  tender.       Woodman  v.  Higgins,   14    Jur.    846 ; 
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Midleton  v.  Eliot,  15  Sim.  531 ;  James  v.  Bumseij,  11  Ch.  D. 

398,  404. 

The  mortgagor  is  not  entitled  to  compensation  until  he 

redeems;  Gilligan  v.  National  Banh,  Limited,  [1901]  2  I.  E. 

573. 

Mortgagee  After  payment  and  before  reconveyance,  the  mortgagee  is 

afterpayment  ,        ,        n      ±^  ,  ciii  ■       -, 

trustee  of       trustee  lor  the  mortgagor  oi  the  legal  estate  in  the  mortgaged 

ega  estate,  pyopgrty  and  the  mortgagor  is  tenant  at  will  to  the  mortgagee 
of  the  legal  estate.  The  legal  estate  of  the  mortgagee  deter- 
mines at  the  expiration  of  thirteen  years  from  the  payment 
by  the  combined  effect  of  sects.  7  and  34  of  the  Real  Property 
Limitation  Act,  1838  (3  &  4  Wm.  IV.  c'  27).  Bands  to 
Thompson,  22  Ch.  D.  614, 

For  form  of  order  appointing  some  one  to  convey  in  place 
of  a  mortgagee  who  has  been  paid  off,  and  refuses  to  reconvey, 
see  Holme  v.  Fieldsend  (1911),  W.  N.  111. 
Mortgagee  of         A  mortgagee  of  stock  which  has  been  transferred  into  his 

stock  must  -IT  ,.1  1  1  ■ 

retransfer       name  IS  bound  upon  payment  to  retransfer  the  stock  to  the 
n  paymen  .    jjr^Qj-tgagor.      Magnus   v.    Queensland  National   Bank,  36   Ch. 

D.  25. 
Liability  Where  a  mortgagee  of  stock  by  transfer  from  three  mort- 

retransfered    gagors  re  transferred  the  stock  to  purchasers  from  one  of  them, 
to  wrong         without  the  authority  of  the  others,  the  mortgagee  was  held 

person.  •'  '  °    ° 

liable  for  the  value  of  the  stock  at  the  time  of  the  transfer. 
Magnus  v.  Queensland  National  Bank,  36  Ch.  D.  25. 
Discharge  of         The  Merchant  Shipping  Act,  1894  (57  &  58  Vict.  c.  60), 

mortgage  of      provides— 

Sect.  32.  Where  a  registered  mortgage  is  discharged,  the 
registrar  shall,  on  the  production  of  the  mortgage-deed,  with 
a  receipt  for  the  mortgage  monej'^  endorsed  thereon,  duly 
signed  and  attested,  make  an  entry  in  the  register  book  to 
the  effect  that  the  mortgage  has  been  discharged,  and  on  that 
entry  being  made  the  estate  (if  any)  which  passed  to  the 
mortgagee  shall  vest  in  the  person  in  whom  (having  regard 
to  intervening  acts  and  circumstances,  if  any)  it  would  have 
vested  if  the  mortgage  had  not  been  made.  See  also  sect. 
43,  (7). 
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WJiere  the  discharge  of  a  mortgage  has  been  duly  regis- 
tered, the  mortgage  cannot  be  revived  on  the  ground  that  the 
discharge  was  given  by  mistake.  Bell  v.  Blyth,  6  Eq.  201 ;  4 
Oh.  136. 

The  registrar  is  not  authorized  to  erase  entries  of  mort- 
gages upon  their  discharge.  Chateauneuf  v.  Capeyron,  7  App. 
Ca.  127,  135. 

As  to  the  duty  of  a  pledgee  on  payment  to  restore  the  Duty  of 

property  pledged,  see  pp.  336,  337.  payment. 

The  Stamp  Act,  1891  (54  &  55  Vict.  c.  39),  imposes  an  stamp  on 

reoonveyanoe. 
ad  valorem  duty    on  reconveyances  and    discharges.      As  to 

what  is  a  "  discharge,"  see  Firth  &  Sons,  Limited  v.  Inland 

Revenue  Commissioners,  [1904]  2  K.  B.  205. 

A  reconveyance  by  a  building  society  incorporated  under 
the  Building  Societies  Act,  1874  (37  &  38  Vict.  c.  42),  is 
exempt  from  stamp  duty  by  sect.  41  of  that  Act ;  Old 
Battersea  Building  Society  v.  Inland  Revenue  Commissioners, 
[1898]  2  Q.  B.  294. 

Where  part  of  a  mortgage  debt  is  paid  off,  and  the 
balance  is  assigned  by  a  deed  which  recites  the  payment  off 
the  deed  is  only  liable  to  the  duty  on  the  transfer,  and  is  not 
liable  to  be  stamped  as  a  release  of  the  original  debt ;  Hum- 
phreys V.  Inland  Revenue  Commissioners,  81  L.  T.  199.  See, 
too,  Wale  V.  Inland  Revenue  Commissioners,  4  Ex.  D.  270. 
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ACCORD  AND  SATISFACTION, 

determination  of  security  by,  582,  583 

accord  and  satisfaction  equivalent  to  payment,  682,  683 
mutual  agreement  between  creditors,  582 
payment  of  smaller  sum  on  day,  582 
possibility  of  benefit  to  creditor,  582 

ACCOUNTS, 

accounts  and  inquiries,  664 — 668 

account  of  costs,  charges,  and  expenses,  666 

expenses  after  certificate,  666 
necessary  repairs,  666 
deteriorations,  667 
lasting  improvements,  666 
principal,  interest,  and  costs,  665 

where  share  in  partnership  mortgaged,  665 
proceeds  of  sale,  667 
rents  and  profits,  666 
occupation  rent,  667 
on  whom  binding,  667 
mortgagee  when  ordered  to  give  particulars,  664 

to  state  amount  due  to  him,  664 
special  allowance  of  profit  costs  to  solicitor,  668 

matters  affecting  account  should  be  raised  at  trial,  667 
staying  accounts,  668 
assignee  of  mortgage  takes  subject  to  state  of,  442 
I.  In  Redemption  and  Foreclosure  Actions,  367 — 407 
A.   What  is  credited  to  the  mortgagee,  367 — 393 
and  whether  attornment  clause  or  not,  367 

mortgagor  or  puisne  mortgagee  redeems,  367 
mortgagee  entitled  to  indenmity,  367 

not  prejudiced  by  settlement  of  equity  or  redemp- 
tion, 368 
of  costs,  charges  and  expenses,  377 — 381.    See  Costs,  charges, 
and  expenses,  account  of 
of   litigation,  381 — 384.      See  Costs  of  Utigation, 

account  of 
of  redemption  or  foreclosure  action,  384 — 393.     See 
Costs  of  redemption    or  foreclosure  action,  ac- 
count of 
of  interest,  372 — 376.     See  Interest,  account  of 
of  principal,  367 — 372.     See  Pbhjcipai,  account  of 
terms  same  in  redemption  and  foreclosure,  367 
transferee  pa5dng  interest  in  arrear,  368 
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In  Redemption  and  Foreclosure  Actions — continued. 

B.  Personal  services  of  the  mortgagee,  393 — 398 

agent  acting  for  himself  and  co-mortgagee,  396 
costs  of  solicitor  mortgagee  before  Act,  394 
mortgagee  cannot  charge  for  collecting  rents,  393 

stipulate  for  collateral  advantage,  396 

of  West  India  estate,  397 
mortgagees  insuring  allowed  benefit  of  commission,  394 
Mortgagees  Legal  Costs  Act,  1895,  sect.  2.  .394 
nor  auctioneer  mortgagee  on  sale,  394 
sale  under  authority  of  Court,  394 
solicitor  mortgagee  cannot  stipulate  for  commission,  397 
whether  mortgagee  can  by  contract  charge  for  professional 

services,  396 
rule  can  be  justified,  397 
work  done  by  agent's  firm,  396 

C.  What  is  debited  to  the  mortgagee,  398 — 407 

account  on   footing    of    wilful  default.     See    Possession, 
mortgagee  in;    WiLFtrL   DEFAtrLT,    account   on 
footing  of 
with  annual  rests.    See  Rests,  account  with 
mortgagee  charged  with  interest  on  balance  in  his  hands,  398 
must     account    for     all    sums     received    under 
mortgage,  398 

II.  In  action  to  recover  surplus  proceeds  of  sale,  407 — 409 

expenses  of  carrying  on  business,  407 
improvements  by  mortgagee,  407 
interest  on  surplus  proceeds  of  sale,  408 
mortgagee  liable  for  mistake  of  agent,  407 

not  answerable  for  involuntary  los?   407 

III.  In  case  of  Wdsh  mortgages,  408 

IV.  As  against  unpaid  vendors  of  land,  408,  409 
deterioration,  409 

interest  on  purchase  money,  409 

occupation  rent,  409 

unpaid  vendor  treated  as  mortgagee  in  possession,  409 

whether  chargeable  on  footing  of  wilful  default,  409 

ACCRETIONS, 

accretions  to  manor,  219 

enfranchised  copyholds,  219 

entire  to  benefit  of  mortgagee,  219 

fixtures  attached  to  land  in  mortgage,  220.     Sec  Eixtuees 

renewed  lease  and  reversion,  219 

same  estate  under  new  title,  219 

ACKNOWLEDGMENT, 

effect  of,  under  Real  Property  Limitation  Act,  1874,  sect.  8 . .  608 
under  3  &  4  Wm.  IV.  o.  42,  sect.  3.  .608 
under  Real  Property  Limitation  Act,  1833,  sect.  42.  .612 

sect.  14.  .618 
under  Real  Property  Limitation  Act,  1874.  sect.  7.  .637 

ACTIONS, 

by  receiver  appointed  by  the  Court,  319,  320 

[  2] 
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ACTlO'NS—continued. 

for  recovery  of  rent-charges,  283,  284 

in  respect  of  property  mortgaged  or  pledged,  265-270 

A.  in  Equity,  265,  266 

mortgagor  may  sue,  265 
when  mortgagee  may  take  proceedings,  266 
must  be  joined,  265 

B.  at  Law,  266-270 

actions  for  injury  to  chattels,  269 
effect  of  Bills  of  Lading  Act,  269,  270 
in  action  for  conversion  by  mortgagor,  268 
against  pledgee,  268 
by  mortgagee,  269 

person  having  lien,  268,  269 
pledgee,  268 
in  possessory  actions,  what,  267 
respect  of  chattels,  267 
land,  266,  267 
measure  of  damages  for  conversion  by  stranger,  269 
by  mortgagee,  269 
of  debt,  mortgagee  cannot  bring,  unless  he   can  restore  property, 

431 
to  recover  the  secured  debt,  271 — 282.     See  Debt,  actions  of 

ADDRESS, 

of  grantor  of  bill  of  sale,  66 
witness  to  bill  of  sale,  74 

ADmmSTRATION  ACTION, 

by  creditor,  when  lis  pendens,  573 

costs  of  mortgagee  in,  as  against  strangers,  383 

mortgagee's  costs  in,  388,  389 

preservation  of  property  by,  144 

ADMINISTRATOR, 

mortgage  by,  163 — 166.     See  Exbotttok,  securities  by 

notice  given  to,  before  he  obtains  administration  is  ineffectual,  549 

to  pay  debts,  163 

ADMIRALTY, 

jurisdiction  of, 

in  case  of  bottomry  and  respondentia  bonds,  645 
general  average  lien,  645 
maritime  Hens,  644,  645 
registered  mortgages,  645 
jurisdiction  of  County  Courts,  645 

of  Vice-Admiralty  Courts,  645 

ADVOWSON, 

mortgagee  in  possession  cannot  present  to,  305 
not  land  within  Real  Property  Limitation  Act,  617 

AEPIDAVIT, 

of  documents,  practice,  where  required,  656 
what  necessary  in  support  of  order  absolute,  669 
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APTER-ACQinRED  PROPERTY, 
cannot  be  mortgaged  at  law,  14 
company  under  Companies  Act  can  mortgage,  190 
may  be  charged  in  equity,  29 — 31 
passes  under  mortgage  of  undertaking,  191 
wliether  within  Bills  of  Sale  Act,  52 

AGENCY, 

as  ajfecting  priority 

authority  from  possession  of  title-deeds,  517 

of  certificates  of  stock,  518 
doctrine  of  Coh&n  v.  Mitchell,  521 
floating  securities,  518 — 522.     See  Floating  Sbciteity 
mortgagee  may  make  mortgagor  his  agent,  517 
secret  limitation  of  mortgagor's  authority,  517 

AGENT, 

authority  of,  to  receive  payment,  200 — 204.    See  Payment 

execution  of  deed  by,  7 

receipts  by,  of  mortgagee  in  possession,  402 

securities  by,  175 — 180 

authority  under  power  of  attorney,  175 

principal  entrusting  agent  with  title-deeds,  175 
See  also  Partner  ;  Botldino  Socscbty  ;  Eaotob 

principal,  when  estopped  from  denying  authority,  175 
solicitor  employed  as,  to  sell  mortgaged  property,  442 
tender  by  cheque  to  mortgagee's,  623 
when  notice  to,  afiects  principal,  567 — 569 

AGISTER, 

has  no  lien,  90 

AID, 

property  charged  in,  entitled  to  exoneration,  462 

ALIMONY, 

pendente  lite  not  subject  to  solicitor's  charging  lien,  143 

ALTERATIONS 

in  deed,  effect  of,  8 

in  the  equity  of  redemption,  449 — 453 

ANNUITY, 

avoidance  of  unregistered,  503,  504 

effect  of  Usury  Laws  on  grants  of,  346 

grant  of,  with  right  of  redemption,  346 

grantor  of,  can  only  redeem  on  terms  of  grant,  347 

policies  effected  by  grantee  of,  are  not  redeemable,  352 

except  where  grantee  is  also  creditor,  352 
redemption  of  mortgage  to  secure,  339 

APPEAL, 

mortgagee  can,  from  decree  disallowing  his  costs,  392 
mortgagor  cannot,  from  decree  allowing  mortgagee's  costs,  393 

may,   from    order  allowing    mortgagee   liis    charges   and 
expenses,  383 

[4] 
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APPORTIONMENT 

of  charge  as  between  two  purchasers,  467 
between  puisne  mortgagees,  466 

ARBITRATION  CLAUSE, 

mortgagee  of  share  in  partnership  not  afiected  by,  266 

ARREST 

of  ship,  liability  of  bondholders  for  premature,  162 

ARTICLES  OE  ASSOCIATION, 
relation  of,  to  memorandum,  188 

ARTIFICER'S  LIEN,  89 

when  available  against  true  owner,  92 

ASSIGNEE 

of  mortgage  takes  subject  to  state  of  account,  442 
rights  between  mortgagor  and,  439 

ASSIGNMENT 

for  benefit  of  creditors,  when  within  Bills  of  Sale  Act,  49 

mortgage  of  leaseholds  by,  H 

notice  to  debtor  of,  545 

of  part  of  debt,  not  an  absolute,  16 

ASSURANCE, 

what  is  within  Bills  of  Sale  Act,  47 
See  also  Instjkastce  ;  Policy 

ATTESTATION 

of  bill  of  sale,  requirements  as  to,  55 

ATTORNEY, 

execution  of  deed  by,  7 
power  of,  how  considered,  175 

ATTORNMENT  CLAUSE, 

Act  avoids  power  of  distress,  258 

but  does  not  avoid  tenancy,  258 
application  of  proceeds  of  distress,  263 
attornment  to  receiver  or  puisne  mortgagee,  259 
constitutes  tenancy  between  mortgagor  and  mortgagee,  257 
determination  of  tenancy  created  by,  262 
does  not  afiect  account  between  mortgagor  and  mortgagee,  367 

alter  equitable  relation  of  parties,  261 
duration  of  tenancy  created  by,  260 
enables  mortgagee  to  distrain  stranger's  goods,  261 
how  affected  by  Bills  of  Sale  Act,  257 
may  affect  mortgagee's  right  to  take  possession,  261 
mortgages  of  trading  companies  are  outside  Act,  258 
no  tenancy  unless  rent  is  certain,  260 
right  to  distrain  in  winding-up,  262,  428 
when  evasion  of  bankruptcy  laws,  260 

mortgagee  may  specially  endorse  writ,  261 
where  mortgagee  does  not  execute  deed,  259 
whether  mortgagee  with,  must  account  on  footing  of  wilfiil  default,  400 
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AUCTIONEER, 
lien  of,  89 
mortgagee  cannot  charge  commission  for  selling,  394 

BANKER, 

lien  of,  93,  94 

to  what  securities  it  extends,  93 

none  on  securities  over  which  he  has  not  control,  94 

to  banker's  knowledge  not  belonging  to  cus- 
tomer, 94 
effect  of  special  contract  on,  103,  104 
borrowing  from,  like  every  form  of  borrowing,  177 
deaUng  with  one  customer,  not  affected  with  notice  of  deeds  deposited 

by  another  customer,  565 
when  compound  interest  given  in  mortgages  to,  374,  375 

BANKRUPT, 

creditors  allowing  to  trade  postponed  to  subsequent  creditors,  533 
dealings  by,  with  after-acquired  property,  when  valid,  621 
doctrine  appHes  to  chattels  real,  not  freeholds,  521 

does  not  protect  trustee  in  second  bankruptcy,  522 
wife  of,  pajdng  premiums  to  preserve  life  policy,  122 

BANKRUPTCY, 

attornment  clause  to  evade  law  of,  is  void,  260 
creditors  in  first,  when  postponed  to  creditors  in  second,  626 
effect  of,  on  assignments  of  future  property,  29 
jurisdiction  in,  over  mortgages 

proceedings  against  trustee,  643 

where  trustee  claims  by  higher  title  under  bankruptcy  law,  642 

ISEliz.  c.  6.. 642 
in  same  right  as  bankrupt,  642,  643 
of  mortgagor  of  leaseholds,  effect  of  on  mortgagee,  12 
preferential  pajrments  in,  196 
secured  creditor  in,  285 — 292 
amending  valuation,  289 
assessing  value  of  security,  288 

creditor  of  firm  holding  security  on  separate  estate,  286 
one  tenant  in  common,  286 
partner  with  security  on  property  of  firm,  286 
debts  payable  in  future,  291 

with  interest,  291 
definition  of,  286 

interest  on  security,  289 — 292.     See  Interest 
Judicature  Act,  1875,  sect.  10.  .285 
mode  of  proof  by,  287 
realizing  security,  287 

after  valuation,  289 
right  of  trustee  to  redeem  at  valuation,  288 
right  to  allocate  security  to  non-provable  part  of  debt,  291 

except  as  to  interest  after  receiving  order,  291 
right  to  vote  at  meetings  of  creditors,  287 
surrendering  security,  288 
when  garnishor  becomes,  135 
when  he  may  be  petitioning  creditor,  285 

[6] 
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BANKB,1IPTCY— continued, 
trustee  in, 

assignee  from  bankrupt  who  gives  prior  notice  has  priority  over,  555 
assignment  of  debt  due  before  but  payable  after  bankruptcy  valid, 
473 
after  bankruptcy  void,  473 
retention  moneys  in  building  contract,  474 
cannot  avoid  absolute  bill  of  sale,  44 

gain  priority  by  priority  of  notice,  554 
effect  of  avoidance  of  settlement  against,  494 

payment  ofE  of  mortgage  by,  585 
takes  under  bankrupt,  473 

escept  under  provisions  of  bankruptcy  law,  473 
See  Reputbd  Ownebshtp  ;  Peatjdttlbnt  Pebfekencb  ;  Feaudtj- 
LENT  Conveyances 

BENEFICE, 

power  to  mortgage  revenues  of,  167 

BENEFICIARY  UNDER  TRUST, 

compounding  interest  of,  to  make  good  breaches  of  trust,  117 
lien  of,  115—118 

agent  receiving  bribes  from  vendors,  116 

extends  to  quasi-trustees,  115 

impounding  trustee's  equitable  interest,  116 

improper  investment  by  trustee,  116 

legal  interest  cannot  be  compounded,  117 

solicitor  misappljring  moneys  of  client,  116 

trustee  mixing  trust  fimds  with  his  own,  115 

BILL  HOLDER, 

lien  of,  under  double  insolvency,  127,  128 
rule  and  right  of  double  proof,  128 

applies  though  securities  are  insufficient,  128 
where  general  appropriation,  127 
in  Ex  parte  Waring,  what,  127 
only  applies  where  double  insolvency,  128 
specific  appropriation,  what,  103 

BILL  OF  LADING, 

deposit  of,  creates  pledge  of  goods,  76 

when  it  incorporates  provisions  of  charter-party,  88 

BILL  OF  SALE,  42— 74 

Acts  avoid  documents  not  transactions,  42 
Bills  of  Sale  Act,  1878,  sects.  4,  7.  .215 
debentures,  whether  outside  Acts,  50 
definition  of,  46 — 49 

agreements  giving  right  in  equity,  48 
for  benefit  of  creditors,  49 

assurances,  47 

inventories  and  receipts,  47 

licences  to  take  possession,  47 

marriage  settlements,  49 

mortgages  of  ships,  49 

transfers,  47 
documents  on  which  title  depends,  44 
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BILL    OP   SALE— continued. 

effect  of  Acts  on  attornment  clauses,  257,  258 

form  of  document  is  not  conclusive,  45 

given  in  fulfilment  of  promise,  not  fraudulent  preference,  487 

hire-purchase  agreements,  45 

loan  transaction  under  cover  of  sale,  46,  46 

"  married  woman  "  insufficient  if  she  carries  on  business,  58,  66 

mortgages  of  incorporated  companies  are  outside  Acts,  49 

need  not  specify  number  of  instalments,  68 

parol  evidence  admissible  to  show  that  absolute,  is  by  way  of  security, 

343 
pledge  not  within  Act,  42 
power  of  sale  by  grantee  of,  240 
priority  of,  53 

successive,  509 

under  Act  of  1878,  sect.  10.  .53 
reputed  ownersliip  as  affected  by  Act  of  1854.  .478 

1878.. 478 
1882.. 478 
securities  on  imported  goods  are  outside  Acts,  51 
title-deeds  treated  as  personal  chattels  and  mortgaged  by,  76 
trustee  in  bankruptcy  cannot  avoid,  44 
what  documents  are  within  Acts,  45 
what  property  is  within  Acts,  51,  52 
after-acquired  chattels,  52 
definition  of  personal  chattels,  51 
remainder  in  personal  chattels,  52 
trade-machinery,  52 
when  fraudulent  conveyance  in  bankruptcy,  494 
when  it  is  altogether  void,  64 — 74 

assignment  of  land  or  chattels  real  not  avoided,  64 
borrowing  from  another  loan  office,  73 
for  less  than,  301.,  64 
form  of  bill  of  sale,  65 

assignment  as  beneficial  owner,  67 
description  of  chattels,  67 
interest  on  instalments,  69 
limitations  on  power  to  seize,  71 

address  and  description  of  witness,  74 
covenant  necessary  for  maintaining  security,  72 
"  sum  or  sums  secured,"  72 
name  of  grantee,  66 
grantor,  66 
other  than  that  of  grantor  does  not  invalidate,  58 
penalties  on  default,  69 
provisos  for  repayment,  67 
rate  of  interest,  67 
repayment  by  instalments,  68 

terms  for  maintenance  or  defeasance  of  security,  69 — 71 
untrue  consideration,  66 

avoids  bill  of  sale  altogether,  66 
form  of  schedule  not  appropriate  to  transaction,  64 
"  in  accordance  with  the  form,"  65 
not  in  accordance  with  form,  64 
power  of  distress,  64 
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BILL   OF  HALE— continued. 

when  void  except  as  against  grantor,  53,  54 
grantor  when  true  owner  of  chattels,  54 
specific  description  of  chattels,  54 
when  void  in  respect  of  goods  assigned,  55 — 63 
attestation  of,  55 

consideration  must  be  truly  stated,  61 
duplicate  bills  of  sale,  63 
power  of  Court  to  rectify  register,  60,  61, 
registration  of,  55-61 

affidavit  of  execution,  56 

declaration  of  trust,  60 

defeasance  or  condition,  58 

occupation  of  grantor,  57,  58 

residence  of  grantor,  56 

schedule  or  inventory,  56 

true  copy,  56 
re-registry,  60 

transfer  need  not  be  registered,  61 

where  woman  has  no  occupation  no  need  to  insert  one,  58 
whether  grantee  of,  can  consolidate,  361 

BOND, 

exceptions,  277 

given  for  illegal  consideration,  275 

imports  consideration,  274 

obhgee  not  entitled  to  counter-bonds  as  against  surety,  277 

of,  cannot  recover  beyond  penalty,  276 
relief  of  obhgor  in  equity,  277 

BOTTOMRY  BOND,  157—162 

bond  can  only  be  given  for  necessary  suppUes  or  repairs,  161 

need  not  give  maritime  interest,  160 

only  discharged  by  total  loss,  162 
but  is  generally  given  by  master,  157 
cargo  cannot  be  bottomried  without  ship,  160 
defined,  157 

interest  from  date  when  bond  made  payable,  162 
jurisdiction  in  cases  of,  645 
lender  bound  to  inquire  as  to  necessity,  159 

must  take  maritime  risk,  159 
loan  must  be  made  on  credit  of  ship,  161 
master  must  be  unable  to  communicate  "vvith  owner,  158 
may  be  collateral  security  for  bills  of  exchange,  159 

given  by  owner,  157 
or  to  borrow  on  owner's  personal  credit,  159 
owner  cannot  be  made  personally  liable,  159 
postponed  to  maritime  liens,  577 

except  master's  lien  for  wages,  577 
premature  arrest  of  ship  by  bondholder,  162 
prior  to  mortgage  of  ship,  576 
priority  of  inter  se,  576 
right  of  bondholder  to  freight,  160 
rights  as  between  ship-owner  and  cargo-owner,  576 
when  cargo  can  be  bound,  160 
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BOTTOMRY    BOl^D— continued. 

when  bond  may  be  made  to  owner's  agent,  159 
master's  authority  arises,  157 

BUILDING  SOCIETY, 

fines  for  non-payment  of  interest  vahd  in  mortgage  to,  373 

in  mortgage  to,  part  of  principal,  371 
receipt  of,  carries  legal  estate  for  all  purposes,  359,  360,  434,  686,  687 
redemption  of  mortgages  to,  332 — 336 

advanced  member  not  hable  to  contribute  to  losses,  334 

except  where  rules  make  him  liable,  335 
Building  Societies  Act,  1894,  sect.  10.  .335 

construction  of  provisions  for  redemption  in  mortgages  to,  332 — 335 
effect  of  winding-up  of,  334 
how  far  mortgagee  is  bound  by  altered  rules,  332 
laider  the  Act  of  1836 

authority  of  directors  to  borrow,  177 
borrowing  by,  ultra  vires,  293 
directors  may  be  given  unHmited  authority,  177 
but  not  personal  credit  of  members,  177 
directors  may  pledge  specific  property  of  society,  177 
jurisdiction  between  society  and  mortgagor  member,  644 
under  the  Act  of  1874 

infant  may  be  a  member  under  sect.  38 . .  3 

jurisdiction  between  society  and  mortgagor  member,  643 

whether  they  can  give  security,  196 

BUSINESS, 

contract  to  sell,  26 

mortgagee  in  possession  of,  charged  on  footing  of  wilful  default,  398 

receiver  and  manager  of,  324 — 328 

rights  of  mortgagee  in  possession  over,  306 

when  mortgagee  credited  with  expenses  of  carrying  on,  398 


CABGO, 

freight  must  be  exhausted  before,  in  payment  of  bottomry  bond,  570 
Hen  on,  for  general  average,  90,  91 
for  particular  average,  91 
when  bottomry  bond  can  be  given  on,  157,  160 

CABRIER'S  LIEN,  81,  82 

available  against  true  owner,  92 

CERTIFICATE   OE  SHARES   OR  STOCK, 
deposit  of,  as  constituting  pledge,  76 
as  giving  priority,  529 
with  blank  transfer,  creates  charge,  41 
efiieot  of,  as  estoppel,  20 
implied  authority  to  borrow  from  possession  of,  518 

CHAMPERTY, 

where  mortgage  is  tainted  with,  398 

CHARGE, 

distinguished  from  mortgage,  23 

trust,  from  covenant,  25,  26 

[   10  ] 
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CHARGE — continued. 

holder  of,  entitled  to  sale,  419 

no  foreclosure  in  case  of,  4H 

of  debts,  when  it  authorizes  mortgage,  169 — 173 

procedure  in  actions  to  enforce,  675 — 678 

should  not  be  made  on  the  ship,  142 

CHARGING  ORDER,  132,  133 

application  to  discharge,  must  be  made  promptly,  678 
can  only  be  made  for  ascertained  sum,  134 
death  of  judgment  debtor,  134 
made  on  funds  in  the  High  Court,  134 
not  within  sect.  45  of  Bankruptcy  Act,  1883 . .  138 
49  of  Bankruptcy  Act,  1883 ..  138 
on  property  of  lunatic,  134 
on  stocks  or  shares,  132 
proceedings  to  enforce,  551 
subject  to  equities,  133 
takes  eiiect  as  from  order  nisi,  134 
under  general  jurisdiction,  133 

Partnership  Act,  1890.  .133 

CHARITY  COMMISSIONERS, 
sanction  of,  to  borrow,  168,  182 

CHATTELS, 

holder  of  lien  on,  48 
may  be  mortgaged  at  law,  13 
remainder  in,  not  within  BiUs  of  Sale  Act,  52 
right  of  action  in  respect  of  mortgaged  or  pledged,  267 — 269 
See  also  Pbesonalty 

CHEQUE, 

agent  of  mortgagee  seUing  may  take,  for  deposit,  408 

not  equitable  assignment,  38 

payment  by,  to  agent,  202 

tender  by,  not  good  unless  agent  has  authority  to  receive,  623 

CHOSES  IN  ACTION, 
assignable  in  equity,  37 
assignee  of,  takes  subject  to  equities,  441 

though  debt  now  transferable  at  law,  441 
and  though  he  is  also  mortgagee,  441 
legal  assignments  of,  14 — 21 

when  assignor  estopped  from  setting  up  equities,  444 — 448 
See  also  Teanspbb  of  security 

COLLATERAL  SECURITY, 

property  mortgaged  as,  whether  entitled  to  exoneration,  462 
transferor  of  mortgage  retaining,  437 

COLLIERY, 

mortgagee  of,  entitled  to  receiver  and  manager,  324 
when  mortgage  of,  charges  business,  216 

COLLISION, 

hen  for  damage  by,  151 

none  unless  owners  personally  Mable,  152 
when  it  arises,  151 

[  11  ] 
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COMMERCIAL  TRANSACTIONS, 

constructive  notice  does  not  apply  to,  562 

COMMISSION, 

mortgagee  cannot  charge,  for  collecting  rents,  393 
paid  by  mortgagee  when  added  to  security,  380 
to  mortgagee  under  mortgage,  370,  371 
whether  mortgagee  may  contract  for,  372 

COMMON  LAW  LIEN, 

cannot  be  transferred,  433 
loss  of,  625-629 

by  parting  with  possession,  625 

but  not  by  wrongful  deprival  of  possession,  620 
by  pledge  for  more  than  amount  due,  620 
change  of  holder's  capacity,  626 
hen  of  master  for  freight,  627 

of  unpaid  vendor  of  goods,  626 
on  sub-freight,  628 
recovery  of  possession,  628 
transfer  to  agent,  626 
by  taking  security,  628 
innkeeper's  hen,  629 
insurance  broker,  628 
soHcitor's  hen  on  papers,  628,  629 
warehouseman's  hen,  629 
by  tender,  628 

refusal  to  deliver  goods  up,  628 
recovery  of  personalty  subject  to,  680 
right  of  action  in  respect  of  property  subject  to,  269 
sohcitor's,  626 
when  it  does  not  arise,  103 — 105 

or  liable  to  be  returned  before  payment,  105 
or  made  security  by  express  contract,  104 
where  property  delivered  for  special  purpose,  103 
See  Gbneeal  Lien  ;  Paktioulae  Lien 

COMPANIES  CONSOLIDATION  ACT,  1908, 

compromise  between  company  and  creditors  under,  590 
majority  must  act  bona  fide,  591 
secured  creditors  are  within  the  Act,  591 
what  compromises  sanctioned,  591 

COMPANY  UNDER   THE   COMPANIES  ACT, 
execution  of  deed  by,  5 
lien  of,  071  shares  of  members,  112 — 115 

company  may  be  required  to  transfer,  433 
contractors  have  no  lien  for  expenditure,  115 
"  first  and  paramount  lien,"  113 
for  moneys  due,  113 

none  for  debt  due  from  cestui  que  trust,  114 
not  extinguished  by  taking  promissory  note,  621 
postponed  to  pledge  of  which  company  had  notice,  370 
power  to  forfeit  or  refuse  to  transfer  shares,  113 
rights  of  transferee  against  transferor,  114 
where  shareholder  is  trustee,  113,  530 
[12] 
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COMPANY   UNDER  THE   COMPANIES  ACT— coniimied. 
securities  by, 

and  uncalled  capital,  190 

as  to  power  to  issue  negotiable  instruments,  189,  447 

floating  security,  194,  518 — 522 

to  what  property  it  attaches,  192,  193 

when  it  becomes  specific,  194 
how  far  memorandum  may  be  altered,  188 
implied  power  to  borrow  and  give  security,  189 
may  create  verbal  security,  189 

give  security  for  existing  debt,  192 

issue  debentures  at  discount,  190,  371 

mortgage  after-acquired  property,  190 

mortgage  by  deposit  of  title-deeds,  189 
meaning  and  effect  of  an  issue  of  perpetual  debenture  stock,  190 
power  of,  to  raise  borrowed  capital,  189 
powers  of,  limited  by  memorandum,  188 
relation  of  articles  to  memorandum,  188 

right  of  holders  of  some  debentures  to  contest  validity  of  others,  195 
rights  of  lenders  for  purpose  which  cannot  be  fulfilled,  195 
what  words  authorize  security  on  uncalled  capital,  190 

words  include  after-acquired  property,  191 
when  debentures  of,  constitute  charge,  192 
whether  within  Bills  of  Sale  Acts,  50 
transfer  of  shares  in,  18 
whether  rule  in  Dearie  v.  Hall  applies  to  shares  in,  549 — 550 

COMPANY  UNDER  THE  COMPANIES  CLAUSES  ACTS, 
actions  of  debt  by  holders  of  securities,  275 
debenture-holders  must  sue  ]pari  passu,  275 
execution  of  deed  by,  5 
securities  by,  183 — 188 

company  must  keep  register  of  mortgages  and  bonds,  185 
creation  of  debenture  stock,  what,  186 
debenture  stock  may  be  made  redeemable,  186 
interest  when  payable,  185 
may  issue  securities  at  discount,  183 
re-borrow  amounts  paid  off,  183 
mortgagees  have  right  of  action  for  principal  and  interest,  185 
mortgages  made  charge  on  net  earnings,  184 

must  be  by  deed,  184 
power  to  borrow  on  mortgage,  183 

issue  debenture  stock,  185 
principal,  when  repayable,  185 
priority  of  different  classes  of  secorities,  186 
Railway  Companies  Act,  1867,  sect.  23 . .  187 
Securities  Act,  1866. .  186 
transfer  of  securities  of,  434. 
shares  in,  18 

COMPENSATION, 

under  Licensing  Act,  220 

COMPOUND  INTEREST,  375,  376.    See  Intebest 
A.M.  [  13  ]  2  z 

Digitized  by  Microsoft® 


INDEX 

COMPROMISE, 

efiect  of,  on  solicitor's  statutory  lien,  148 

power  to,  of  majority  of  debenture-holders,  584 

under  Joint  Stock  Companies  Arrangement  Act,  590,  591 

CONDITION, 

what,  within  the  Bills  of  Sale  Act,  1878,  sect.  10.  .58,  59 

CONSENT, 

meaning  of,  in  reputed  ownership  clause,  476,  477 

CONSIDERATION, 
bond  imports,  274 

redemption  of  security  for  illegal,  337,  341 

what  is  true  statement  of,  within  sect.  8  of  the  Bills  of  Sale  Act,  1882 . . 
62 

CONSIGNEE, 

lien  of,  for  advances  to  person  in  possession,  179 

effect  of  special  contract  on,  105 
of  West  India  Estate,  lien  of,  123,  124 

CONSOLIDATION,  361-366 

as  against  purchasers  for  value,  364 

volunteers,  364 
defined,  361 

limited  by  Conveyancing  Act,  362 
mortgagee  cannot  inquire  into  equitable  interest,  362 
mortgages  were  made  by  different  owners,  362 
none,  where  one  of  mortgages  has  determined,  363 
right  of,  arises  on  default,  361 
transfer  of  right  of,  363 
what  debts  can  be  consolidated,  362 
where  mortgagee  sells  under  power,  363 

CONSTRUCTIVE  NOTICE,  559-567.    /See  Notice. 

registration  of  floating  charge  is,  under  Companies  (Consolidation) 
Act,  1908..  564 

CONTINUING  SECURITY 
meaning  of,  369 

CONTRACT, 

for  value  to  give  charge  constitutes  charge,  24 
to  charge,  when  creating  immediate  charge,  25 
to  sell  a  business,  26 
/See  Covenant 

CONVERSION, 

pledgee  alone  can  bring  action  for,  268 
when  mortgagee  of  goods  can  bring  action  for,  267,  268 
mortgagor  of  goods  can  bring  action  for,  267,  268 

CONVEYANCE, 

Crown  cannot  be  directed  to  execute,  657 

foreclosure  order  is,  on  sale  by  mortgagor  to  mortgagee,  657 

on  sale,  meaning  of,  657 

what  estate  passes  by,  10 

where  mortgagor  is  infant,  657 

[  14  ] 
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COPYHOLDS, 

costs  of  mortgagee  enfrancliisiug,  charged  on  property,  378 
surrender  to  mortgagee,  charged  on  property,  378 
effect  of  enfranchisement  on  mortgage  of,  219 
legal  mortgages  of,  11 
vendor's  lien  extends  to,  107 

COPYRIGHT, 

assignment  of,  20 

CORPORATION, 

borrowing  by,  ultra  vires,  293 — 296 
execution  of  deed  by,  5 
securities  hy,  181 — 197 

express  power  negatives  implied  power,  181 

person  deahng  with,  has  notice  of  conditions  under  wliich  it  acts, 

182 
powers  of  statutory,  are  those  given  by  Act,  181 
but  not  of  internal  irregularities,  182 
except  where  he  is  officer,  182 
See  Company  ;  Railway  Company 

COSTS, 

charges  and  expenses,  account  of,  377 — 381 
compensation  for  enfranchisement,  378 
costs  of  perfecting  security,  378 
of  preparing  mortgage,  378 

where  mortgagee  is  solicitor,  378 
of  proceedings  between  mortgagee  and  mortgagor,  377 
of  transfer,  381 
do  not  constitute  debt,  377 
expenses  of  management,  380 
fire  insurance  premiums,  379 

give  no  right  inconsistent  with  terms  of  mortgage,  377 
interest  on  expenditure,  381 
necessary  repairs,  380 

notice  to  mortgagor  of  proposed  expenditure,  380 
permanent  improvements,  380 
salaries  and  commissions,  380 
salvage  payments,  378 
when  given,  665 
of  disclaiming  defendants,  654,  655.    See  Disclaiming  Defendants, 

Costs  of 
of  litigation,  account  of,  381 — 384 
costs  of  ejectment,  381 
of  abortive  sale,  382 
of  defending  title  at  law,  381 
of  proceedings  to  recover  mortgage  debt,  382 
of  seizing  and  holding  sliip,  381 
mortgagor  may  appeal  from  order  allowing,  383 
right  of  mortgagee  to  recover,  as  against  strangers,  383 
in  administration  action,  383 
in  partition  action,  383 
in  proceedings  under  Land  Clauses  Act,  383 
Settled  Land  Act,  384 
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COSTS — continued. 

of  preparing  the  mortgage,  204 — 205 
liability  of  mortgagor  for,  204 
reasonable  costs,  what,  204 
when  mortgagor  can  tax,  205 
where  mortgagee  is  solicitor,  394 
of  reconveyance  must  be  borne  by  mortgagor,  688 
of  redemption  or  foreclosure  action,  384 — 393 
apportionment  of,  385 
costs  not  disallowed,  390 
of  action  for  sale,  385 
of  appeal,  385 

of  commissioners  under  Commissioners  Clauses  Act,  387 
of  getting  necessary  parties,  386 
of  persons  claiming  under  mortgagee,  385,  386 
exceptions  to  rule  as  to  priority,  388 

debenture-holders  coming  in  under  winding-up,  389 
expenses  of  realization,  what,  389 
general  administration,  388 

mortgagee  consenting  to  sale  in  administration  action,  389 
proceedings  for  sale  and  administration,  388 
salvage  proceedings,  388 
interest  on,  385 

mortgagee  can  appeal  from  order  disallowing  costs,  392 
entitled  to,  384 

may  lose  right  by  misconduct,  390 
must  pay  costs  of  litigation  after  tender,  391 
to  pay  costs  of  redemption  action,  392 
mortgagee's  costs  not  afEected  by  acts  of  mortgagor,  386 
mortgagor  cannot  appeal  from  order  allowing  them,  393 
can  tax  costs  of  mortgagee's  solicitor,  393 
proceeding  by  writ  instead  of  summons,  392 
order  for  personal  payment  of,  by  mortgagor,  384 
priority  of  costs,  387 

right  of  mortgagee  to  costs  out  of  property  mortgaged,  390 
wlien  disallowed  costs,  392 

given  on  County  Court  scale,  384 
mortgagee  made  to  pay  costs,  391 
where  judgment  iixing  priority  reversed  on  appeal,  387 
mortgaged  property  is  sold  in  action,  387 
one  representative  plaintiff  substituted  for  another,  385 
of  vesting  order  on  discharge  of  mortgage,  how  borne,  688 
what  are  covered  by  solicitor's  lien,  95 

COUNTY  COURT, 

jurisdiction  in  Admiralty,  645 

foreclosure  and  redemption  action,  641 
when  mortgagee  given  costs  on  scale  of,  384 

COVENANT, 

against  incumbrances,  effect  of,  on  right  of  marshalling,  466 
for  further  assurance,  effect  of,  on  right  of  marshalling,  466 
limitation  of  action  against  mortgagor  on,  604 
to  charge  land  of  certain  value,  27 

property,  when  creating  immediate  charge,  25 
[  16  ] 
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GOYE'NA'NT:— continued. 

to  pay,  construction  of,  209 

extinction  of,  on  transfer  of  mortgage,  438 
interest  when  merged  in  judgment  for  principal,  603 
out  of  fund  does  not  create  personal  liability,  208 
what  arrears  of  interest  recoverable  in  action  on,  610,  611 

CREDITOR, 

rights  of  mortgagee  as.     See  Debt 

CROPS, 

mortgagor  in  possession  may  sever,  220 
See  Growing  Crops 

CROWN, 

cannot  be  directed  to  convey,  657 

foreclosed,  414 
judgment  in  foreclosure  action  where  Crown  is  defendant,  657 
taking  by  escheat  may  redeem,  348 

CROWN  DEBTS, 

avoidance  of  unregistered,  504 

CURRENCY, 

in  what  debt  is  payable,  274 

DAMAGE, 

account  of,  against  mortgagee  in  possession,  403 

mortgagee  not  performing  covenants  in  lease,  403 

or  uses  ship  recklessly,  404 

where  mortgagee  wrongfully  works  mines,  403,  404 

whether  mortgagor  can  set  off  unliquidated,  against  transferee  443 

DAY  TO   SHOW   CAUSE, 

when  given  to  infant,  672,  673 

DEAD  FREIGHT, 

hen  of  shipowner  for,  85 

DEBENTURE, 

definitions  of,  50 

not  stocks  and  shares  under  Judgment  Acts,  133 

I.  Of  railway  companies 

are  charge  on  net  earnings,  184 
but  not  on  proceeds  of  sale  of  surplus  lands,  184 
may  be  issued  at  discount,  183 

priority  of,  in  respect  of  mortgages  and  debenture  stock,  186 
when  they  are  paid  off,  183 
See  Company  under  the  Companies  Clauses  Acts  ;  Railway 
Company 

II.  Of  trading  companies 

contract  for  sale  of,  when  within  sect.  4  of  Statute  of  Frauds,  435 

given  in  lieu  of  defective  debentures,  192 

may  be  issued  at  discount,  190,  37.^1 

no  imphed  power  of  sale  in,  241 

notice  of,  not  notice  that  they  affect  property,  566 

payable  to  bearer,  445 — 448 

effect  of  conduct  subsequent  to  issue,  447 

[17] 
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DEBENTURE— cojiforanef?. 

Of  Trading  Companies — continued, 
payable  to  bearer — continued. 

on  what  principle  so  transferable,  445 
when  transferable  free  from  equities,  445 
priority  of,  where  they  do  not  rank  pa7-i  passu,  469 

when  created  subject  to  outstanding  issue,  469 
registered  in  Guernsey,  50 

repayable  at  distant  date  may  be  reahzed  on  winding-up,  372 
right  of  holders  of  some  to  contest  vahdity  of  others,  195,  196 
when  company  cannot  issue,  at  a  discount,  189 
floating  security,  192 
receiver  may  borrow  in  priority  to,  327 
they  constitute  charge,  192 
whether  within  Bills  of  Sale  Act,  50 
See  Floating  Sectjbity 

DEBENTURE  HOLDERS, 

I.  Of  railivay  companies, 

must  sue  pari  passu,  275 

II.  Of  trading  companies, 

action  by,  675,  676 

calhng  up  uncalled  capital,  676 
costs,  676 

custody  of  documents  of  company,  677 
form  of  judgment  in,  675 

immediate  sale  may  be  ordered,  if  property  is  in  jeopardy,  676 
costs  of,  coming  in  under  winding-up,  389 

when  made  representative  plaintiff,  385 
of  public  undertaking  not  entitled  to  sale,  420 
of  tramway  company  may  present  petition  to  "wind  it  up.  286 
power  of. majority  to  bind  minority,  583 
to  compromise  rights,  584 
to  modify  rights,  583 
to  release  premises,  584 
receiver  appointed  by,  316 

entitled  to  a,  315 
right  of,  to  foreclosure,  415 
sanction  of,  to  create  floating  charge,  518 
when  entitled  to  receiver,  315 

receiver  and  manager,  324 
whether  they  can  sue  where  debenture  trust-deed,  276 
void  at  law  when  enforced  in  equity,  28 
when  void  at  law,  7 

DEBENTURE   STOCK, 
creation  of,  what,  186 
holders  have  rights  of  mortgagees,  185,  186 
irredeemable,  190 
made  charge  on  undertaking,  185 
may  be  made  redeemable,  186 
meaning  and  effect  of  an  issue  of  perpetual,  190 
power  of  company  under  Companies  Clauses  Act  to  issue,  185 
priority  of,  in  respect  to  other  securities,  186 

interest  on,  185 
registration  and  certificates  of,  185 

[  18  ] 
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DEBENTUBE  TRUST  DEED,  195 

DEBT, 

action  of,  271—282 

amount  recoverable  in  action  at  law,  276 
by  bond  creditor,  276 
bonds  payable  by  periodical  drawings,  273 
by  bond  creditor.     See  Bond 

by  railway  mortgagees  or  debenture-stock  holders,  278 
covenant  for  payment  on  certain  day,  273 
debenture-holders  must  sue  pai-i  passu,  275 
demand  in  writing,  272 

may  be  made  condition  precedent,  272 
in  what  currency  debt  is  payable,  274 
no  place  named  for  payment,  273 
place  named  for  payment,  273 
promise  by  principal  debtor  to  pay  on  demand,  271 

surety  to  pay  on  demand,  271 
provisions  accelerating  payment,  274 
when  both  trustee  and  cestui  que  trust  can  sue,  276 
right  of  action  accrues  for  deficit  on  sale,  274 
whether  debenture-holders  can  sue,  276 
who  can  sue  on  contract,  275 
See  ExECTJTOE ;  Legatee  ;  Heik  ;  Devisee,  Actions  against 
creation  of,  207—211 

construction  of  covenants  to  pay,  209 
created  by  loan  on  mortgage  or  pledge,  207 
interest  on,  209 — 211.     See  Interest 
none  in  Welsh  mortgage,  208 

where  covenant  to  pay  out  of  fund,  208 
loan  is  perpetual,  208 
whether  specialty  or  simple  contract,  208 
determination  of, 

by  merger.     See  Merger 

by  Statutes  of  Limitation.     See  Limitation,  Statutes  of 
discharge  of  secured,  601 

foreclosure  order,  601 
stamps,  601 
tender,  601 
mortgagee  in  control  of,  charged  on  footing  of  wilful  default,  398 

may  add  to  security,  costs  of  recovering,  382 
mortgagee's  charges  and  expenses  do  not  constitute,  377 
priority  of  assignments  of,  545,  546.     See  Notice 
tacking  of,  357—361.     See  Tacking 
transfer  of, 

at  law,  433 
in  equity,  434 

voluntary  when  complete,  437 
without  property,  437 
ultimate  incidence  of, 

as  between  co-mortgagors,  455 — 457 
contribution  between  sureties,  456 
mortgage  of  life  pohcy  where  grantee  commits  suicide,  457 

wife's  freehold  not  settled  to  her  separate  use,  457 
wife's  separate  estate,  457 
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DEBT — continued. 

ultimate  incidence  of — continued. 

as  between  co-mortgagors — continued. 
where  one  is  surety,  455 
wife's  estate  charged  for  husband's  debt,  456 
as  between  different  properties  subject  to  the  same  mortgage, 
461,  462 
"  charge  in  aid,"  462 
"  collateral  security,"  462 

expression  of  contrary  intention  by  mortgagor,  461,  462 
properties  mortgaged  at  different  times,  461 

must  be  subject  to  same  charge,  461 
realty  and  personalty  mortgaged  together,  461 
as  between  property  charged  and  personal  estate,  458,  459 
heir  or  devisee  of  land  mortgaged  not  entitled,  459 
specific  legatee  entitled  to  exoneration,  458 
as  between  real  and  personal  representatives  of  infants  and  lunatics. 

459^61 
as  between  tenant  for  hfe  and  remainderman,  462 — 464.      See 

Tenant  foe  Life  and  Remainderman 
as  between  vendor  and  purchaser  of  equity  of  redemption,  458 
marshalling,  465 — 467.     See  Maeshalling 
nor  does  it  affect  his  right  to  choose  his  remedy,  455 
not  affected  by  election  of  mortgagee,  455 

DEBTS, 

when  charge  of,  authorizes  mortgage,  167 — 173 

DECLARATION  OF  TRUST, 

what,  within  Bills  of  Sale  Act,  1878,  sect.  10.  .60 

DEED, 

contributory  neghgenee  of  grantor,  8,  9 
definition  of,  4 
deKvery  of,  5 

as  escrow,  6 
execution  of,  by  agent,  7 
fraud  does  not  totally  vitiate,  8 

on  grantor  of,  8 
material  omissions  in,  7 
misrepresentations  to  grantor,  9 
not  required  for  mortgage  of  chattels,  14 
partial  execution  of,  7 
re-dehvery  of,  when  inferred,  8 
retention  of,  by  grantor,  6 
sealing  of,  5 

subsequent  alterations  in,  8 
whether  it  requires  to  be  signed,  4 

DEED   OE  ARRANGEMENT, 
avoidance  of  unregistered,  503 
definition  of,  503 

DEFEASANCE, 

collateral  mortgage  of  leaseholds,  does  not  constitute,  58 
of  security,  what  are  terms  for,  within  Bills  of  Sale  Act,  69,  70 
what,  Avithin  Bills  of  Sale  Act,  1878,  sect.  10.  .58,  59 
[20  ] 
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DELIVEEY 
of  deed,  5 
of  two  mortgages  at  same  time,  5,  384 

DEMAND, 

effect  of  contract  to  give  charge  on,  26 

equitable  doctrine  of  stale,  may  defeat  mortgagee's  claim  for  fore- 
closure, 620 
when  condition  precedent  to  action  of  debt,  271,  272 

DEMURRAGE, 

lien  of  shipowner  for,  86 

provisions  that,  shall  be  paid,  "  day  by  day,"  86 

DEPOSIT  OP  TITLE  DEEDS,  INCIMBRANCE  BY, 
carries  fixtures,  211 
creation  of  security,  33 — 36 

charge  given  on  A.  when  deeds  of  B.  deposited,  34 

includes  whole  interest  of  depositor,  35 
deposit  for  purpose  of  preparing  formal  mortgage,  35 
not  in  itself  charge,  34 
of  copy  of  Court  Roll,  34 

of  land  certificate  under  Land  Registry  Act,  33 
under  Land  Transfer  Act,  33 
of  part  of  deeds  sufBoient,  33 
with  memorandum,  35 
depositee  parting  with  deeds,  36 
evidence  of  charge  where  deeds  lost,  36 
no  lien  on  deeds  apart  from  charge,  36 
what  is  sufficient  change  of  possession,  34 
when  charge  protects  further  advances,  34,  35 
gives  no  right  to  notice  or  interest,  355 

right  to  sale,  419 
when  within  Middlesex  Registry  Act,  505 
whether  charge  or  mortgage,  23 
it  carries  interest,  211 
it  gives  right  to  foreclose,  412,  413 
within  Yorkshire  Registry  Act,  507 

DESIGN, 

assignment  of,  21 

DETENTION, 

no  Uen  for  expenses  of,  90 

DETERIORATION, 

account  of,  against  mortgagee,  when  given,  667 
when  unpaid  vendor  accountable  for,  409 

DEVISEE, 

efiect  of  ahenation  by,  280,  281,  282 
liability  of,  to  simple  contract  creditors,  281 
right  of  specialty  creditor  against,  281 

DIRECTORS 

of  building  societies.    See  Bttilding  Societies 

railway  company,  action  against,  for  untrue  declaration,  187 
person  dealing  with,  may  assume  omnia  rite  esse  acta,  182 

[21  ] 
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DISBURSEMENTS, 

lien  of  master  of  ship  for,  153 — 154 

DISCLAIMER 

of  leaseholds  of  bankrupt  mortgagor,  effect  of,  12 

DISCLAIMING  DEFENDANTS,  COSTS   OF,  654,  655 
defendant  entitled  to  costs  after  disclaimer,  655 
who  never  had  or  claimed  interest,  654 
with  interest  disclaiming  before  suit,  654 
by  answer,  654 

DISTRESS,  POWER  OF, 

application  of  proceeds  of  distress,  263 

by  landlord,  193,  194 

by  owner  of  rent-charge,  259 

how  affected  by  Bills  of  Sale  Act,  257 

in  winding-up  of  mortgagor  company,  262 

is  not  within  sect.  9  of  the  Bills  of  Sale  Act.  1882.  .64 

may  be  given  to  mortgagee,  257 

when  within  Bills  of  Sale  Acts,  48 

See  Attoenmbnt  Clause 

DIVISIBLE  COVENANT, 
what,  30 

DOCUMENTS   OF  TITLE, 

deposit  of,  creates  charge,  41 
effect  of  transfer  of,  for  value,  436 


EJECTMENT, 

by  mortgagee.  Court  as  rule  does  not  stay,  429 
legal  mortgagee  can  bring,  297,  537 
mortgagee  may  add  costs  of  to  security,  381 

ELEGIT, 

creditor  in  possession  under,  how  accountable,  400 
effect  of  return  of  sheriff  to  writ  of,  130 

EQUITABLE  ASSIGNMENT,  37— 41 
assignment  of  balance  of  fund,  40 
cheque  is  not,  38 

complete  as  between  parties  without  notice  to  debtor,  37 
effect  of  not  giving  notice  to  debtor,  40 
must  be  for  value,  37 

order  on  person  holding  funds  of  debtor,  39 
specific  property  must  be  appropriated,  38 
what  document  must  contain  to  constitute,'  38,  39 

EQUITABLE  ..INTEREST, 

distinguished  from  equity,  535 
in  ships,  enforcement  of,  511 

EQUITABLE]  LIEN,  107—125 

See  Vendor' s'LiBN  on  Land  ;  Paetnee,  Lien  of  ;  Beneficiaey  tjndek 

TKTJST,\Lien  of  ;  Indemnity,  Lien  arising  from  right  of 
entitles  holder  to  sale,  419 

when  sale  set  aside,  purchaser  given,  for  consideration,  345 

[  22  ] 
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EQUITABLE  MORTGAGES  AND  CHARGES,  23— 42 

A.  Equitable  securities  in  general,  23 — 31 

charge  distinguished  from  trust,  24 

from  covenant,  25 
on  all  existing  property  of  mortgagor,  29 
future  property,  29 

effect  of  grantor's  bankruptcy  on,  29 
may  be  void  for  uncertainty,  29,  30 
but  not  because  too  extensive,  30 
contract  for  value  to  give  charge,  24 

to  charge  ascertainable  property,  25 
contemplating  future  act,  26 
land  of  certain  value,  27 
on  request,  26 
mortgage  and  charge  distinguished,  23 

B.  Equitable  securities  on  land,  31 — 36 

deposit  of  title-deeds,  33—36.     See  Deposit  oi?  Title  Deeds 
Incitmbbance  by  ' 

equitable  mortgagee  of  lease  not  liable  to  lessor,  36 
Land  Transfer  Act,  1897,  sect.  8.  .33 
no  particular  words  necessary  to  create  charge,  32 
part  performance  as  excluding  statute,  33 
Statute  of  Erauds,  sect.  4.  .31 
written  offer,  accepted  by  parol,  31 

C.  Equitable  securities  on  personal  property,  36 — 42. 

assignment  of  ohoses  in  action,  37 — 40.     See  Equitable  Assign- 
ment 
blank  transfer  of  shares,  41 
deposit  of  documents  of  title,  41 
equitable  assignment  of  patent,  42 
lien  on  goods  of  bill  of  exchange  holders,  40 
may  be  created  by  parol,  36 
proviso  in  life  policy  against  assignment,  41 
ship  may  be  mortgaged  in  equity,  36 

EQUITY, 

distinguished  from  equitable  interest,  535 

EQUITY,  JURISDICTION  OVER  INCUMBRANCES  IN, 
effect  of  mortgagor's  bankruptcy  over  jurisdiction,  641 — 643 
Judicature  Act,  1873,  sect.  34.  .639 
jurisdiction  as  affected  by  amount  of  debt,  641 
under  County  Courts  Act,  1888.  .641 
over  foreign  movables,  639 

immovables,  640 
mortgages  to  building  and  other  securities,  643 
building  societies  under  Act  of  1874.  .643 
Act  of  1836..  644 
friendly  and  provident  societies,  644 

EQUITY  OE  REDEMPTION, 

mortgagee  may  stipulate  for  collateral  advantage,  when  does  not  clog, 

396 
purchaser  of,  must  indemnify  vendor,  458 
release  of,  631,  632.    See  Release 
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EQUITY    OF   REDEMPTION— coreiiMtterf. 

when  mortgage,  operates  as  re-settlement  of,  449 — 453 
barring  estate  tail,  450 

limitation  of,  enlarging  mortgagor's  interest,  449 
mortgage  of  wife's  estate  to  secure  husband's  debt,  450 — 452 
mortgage  of  property  reducible  into  possession,  451 
power  to  husband  to  raise  further  sums,  452 
release  of  jointure  rent-charge,  451 
reservation  to  husband  and  his  heirs,  450 
re-settlement  distinct  from  proviso  for  redemption,  452 
under  joint  power  of  appointment,  452,  453 

proviso  for  redemption  distinct  from  trusts  of  proceeds 
of  sale,  453 

ESCROW, 

delivery  of  deed  as,  5 

ESTATE, 

what  passes  by  conveyance,  10 

ESTOPPEL 

as  affecting  priority,  522 — 534 

by  agreement  to  release  charge,  524 
misrepresentation,  523 — 526 
ordinary  conveyancing  recitals,  524 
receipt  for  purchase-money,  203,  524 
recital  of  payment,  525 
reconveyance  with  receipt,  525 
registration  of  purchase-deed,  525 
representations  to  intending  lender,  526 

to  subsequent  creditors,  526 
silence,  533 
conditions  required  to  raise,  523 
creditors  permitting  bankrupt  to  go  on  trading,  533 
omission  to  get,  or  return  of  title-deeds,  626 — 530.     See  Title- 
deeds 
taking  mortgage  in  name  of  trustee,  529,  530.     See  Trttst 
when  silence  has  effect  of  active  representations,  533 
whether  equitable  estopped  on  shghter  grounds  than  legal  mort- 
gagee, 531—533 
who  can  take  advantage  of,  534 
corporation  cannot  be  estopped  from  showing  that  it  acted  ultra  vires, 

181 
legal  estate  passing  by,  11 
Hen  given  to  stranger  by,  124 

of  mortgagor,  in  favour  of  transferee  of  mortgage,  444 — 448 
of  transferor  in  favour  of  transferee  of  mortgage,  435 
pledgee  may  acquire  good  title  by,  78 

principal  when  estopped  from  disputing  agent's  aiithority,  175.  176 
when  creditor  estopped  from  suing  executor,  278 

EVIDENCE, 

deposit  of  title-deeds  lets  in  parol,  of  charge,  33 — 36 
parol  admissible  of  actual  advance  to  mortgagor,  372 

to  show  that  absolute  bill  of  sale  is  security,  44 

apparent  sale  was  mortgage,  343 — 345 
[24] 
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EXECUTION  CREDITOR, 

notice  by,  gives  him  no  priority,  553 
takes  under  execution  debtor,  4,73 

except  where  statutory  provision,  473 
under  elegit  of  leaseholds  is  not  liable  for  rent,  130 

EXECUTOR, 

acknowledgment  by  one  of  two,  613 
actions  by  creditor  against,  278 

actions  against,  as  executor,  278 

personally,  278 
estoppel  against  creditor  misleading  executor,  278 
cannot  redeem  real  estate,  349 

lien  of,  for  expenses  in  carrying  on  business,  119,  120 
securities  by,  163 — 166 

executor  is  personally  liable,  164 
for  what  debts  security  may  be  given,  163 
lender  may  assume  bona  fides  of  executor,  164 
may  be  made  to  building  society,  164 

mortgage  or  pledge  personalty,  163 
mortgage  equivalent  to  assent  to  legacy,  166 
by  one  of  several,  163 
may  contain  power  of  sale,  164 

of  leaseholds  more  than  twenty  years  after  death,  164 
to  secure  debt  incurred  in  carrying  on  business,  165 

private  debt  of  executor,  166 
where  executor  is  also  legatee,  166 
po""er  not  destroyed  by  administration  decree,  163 
when  charge  of  debts  enables,  to  mortgage  real  estate,  167 — 173 

EXONERATION, 

heir  or  devisee  of  land  charged  not  entitled  to,  459.      See  Debt, 

Ultimate  incidence  of 
mortgagee  not  affected  by  right  of,  455 

right  of  wife  to,  whose  estate  is  charged  for  husband's  debt,  456,  457 
specific  legatee  entitled  to,  458 


FACTOR, 

lien  of,  what,  94 
securities  by,  178 — 180 

authority  to  bind  owner  at  common  la\'i-,  178 

under  Factors  Act,  1889.  .178 
consignee's  hen  for  advances,  179 
mercantile  agent,  what,  178 
"  ordinary  course  of  business,"  179 
pledge  by  vendor  in  possession  after  sale,  179 
what  consideration  supports  pledge,  179 

by  hirer  under  hire-purchase  agreement,  180 

PEE, 

mortgage  in,  carries  fixtures,  211,  212 
mortgagee  in,  entitled  to  title-deeds,  221 

FIRE   INSURANCE.     See  Insubanob  against  fire 
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FIRM 

effect  of  changes  in,  on  solicitor's  lien,  96,  97,  100 
mortgage  to,  not  affected  by  changes  in  members,  99 

FIXTURES 

although  mortgagor  has  attorned  to  mortgagee,  220 
attached  to  land  in  mortgage  form  part  of  security,  220 
charge  on,  within  Statute  of  Frauds,  31 

effect  of  Bills  of  Sale  Acts  on  mortgages  of,  213.     See  Teade  Machi- 
nery 
mortgagee  by  sub-demise  cannot  sever,  212 
pass  under  mortgage  in  fee,  211 

deposit  of  title-deeds  of  leaseholds,  212 

mortgage  of  leaseholds,  212 
power  to  sell,  apart  from  land  is  hoense  mthin  Bills  of  Sale  Act,  48 
put  up  by  firm  of  which  mortgagor  is  partner,  220 
trade,  put  up  after  a  mortgage,  220 
when  mortgagor  in  possession  may  unfix,  231 

FLOATIXG  SECURITY, 

company  may  borrow  in  priority  to,  518 
determination  by  express  provisions,  519 

of  imphed  authority,  519 
distress  by  landlord,  193,  194 
"  first  charge,"  521 

holder  of,  cannot  himself  make  security  specific,  194 
notice  to  debtor  to  company,  520 
proviso  forbidding  creation  of  prior  charge,  520 
registration  of,  564 
to  what  property  it  attaches,  192,  193 

goods  taken  in  execution,  193 
what,  192 

what  is  charge  within  proviso,  521 
when  it  becomes  specific,  194,  195 

FORECLOSURE,  RIGHT  OF, 

by  holder  of  charge  under  Land  Transfer  Act,  412 

by  judgment  creditor,  413 

charge  on  uncalled  capital  gives,  414 

contract  not  to  call  in  or  pay  off  principal,  410 

Court  does  not  allow  trustee  to  foreclose,  430 

CroT^Ti  cannot  be  foreclosed,  414 

debentures  may  be  realized  on  winding-up,  415 

in  case  of  deposit  of  title-deeds,  412 

legal  estate  may  be  left  outstanding,  414 

mortgagee  may  foreclose  earlier  equitable  incumbrances,  538 
mortgagee  may  foreclose  though  debt  statute-barred  or  merged  in 

judgment,  615 
mortgagee  of  personalty  has,  412 

to  trader  at  interest  varying  with  profits  may  foreclose,  616 
none  in  case  of  charge,  411 
unless  forfeiture,  411 
nor  remainderman  by  tenant  for  fife,  415 
no  time  limited  for  repayment,  417 
or  mortgage  by  way  of  trust  for  sale,  412 
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FORECLOSURE,    RIGHT   Olf—contimied. 
or  pledge,  411 

Welsh  mortgage,  411 
proviso  for  payment  at  distant  date,  415 
satisfied  mortgagee  cannot  foreclose,  430 
when  Court  orders  foreclosure  of  foreign  land,  040 
where  contract  to  execute  legal  mortgage,  412 

FORECLOSURE  ABSOLUTE,   ORDER  FOR,   C32— 634 

does  not  discharge  mortgage  debt  of  puisne  incumbrances,  601 

may  be  opened  on  equitable  grounds,  633 

sale  after,  633 

suing  mortgagor  after,  633 

terms  on  which  opened,  634 

under  ^^'hat  circumstances  opened,  633,  634 

FORECLOSURE   AND  REDEMPTION  ACTIONS, 

accounts  and  inquiries  in,  664 — 668.     Sec  Accounts  and  Inquiries 

commencement  of,  by  originating  summons,  648 

computation  of  interest  under  judgment,  303 

costs  of  disclaiming  defendants,  654,  655 

day  to  show  cause  given  to  infant  defendant,  672,  673 

but  not  where  judgment  for  sale,  673 

in  action  to  foreclose  legal,  672 

or  equitable  mortgage,  672 
enlarging  time  for  redemption,  661,  664.     »S'ce  Redemption,  Enlarging 

Time  for 
foreclosure  of  term  of  one  day  in  leaseholds,  656 
form  of  judgment  in,  where  mortgage  legal,  655 

where  equitable,  656 
judgment  where  Crown  is  defendant,  657 
Land  Registry,  656 
limitations  on,  616 — 620 
mortgagee  may  combine  personal  remedy  with  foreclosue  action,  657 — 659 

form  of  judgment  where  remedies  combined,  658 

interest  given  down  to  certificate,  658 

judgment  carries  interest  at  four  per  cent.,  658 

or  by  statement  of  claim,  659 

payment  not  asked  for  by  ■\'\Tit,  669 

what  costs  made  personally  payable,  658,  659 

when  amount  due  made  payable,  658 

when  ^vrit  specially  endorsed,  659 
order  for  delivery  of  possession,  670 

action  commenced  by  writ,  671 

by  originating  summons,  671 

Order  XVIIL,  sect.  2.  .670 

order  for  dehvery  of  title-deeds,  672 

when  order  may  be  made,  671 

writ  of  possession,  671 
order  for  foreclosure  absolute,  669 

affidavit  in  support  of  order,  669 

imperfect  attendance  by  mortgagee,  670 
parties  to,  649—654.     See  Parties 
procedure,  656 
recovery  of  arrears  of  interest  in,  610 
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rOREC:LO,SURE   AND  REDEMPTION   ACTIONS— contimted. 
restraining  transfer  of  legal  estate  by  mortgagor,  657 
stamp  for  foreclosure,  657 

time  allowed  for  redemption,  660,  661.     iSee   Redemption,   Tinie   al- 
lowed for 

E0REIC4N  PROPERTY, 
jurisdiction  over,  640 
priority  of  charges  on,  471 

FRAUD, 

"  actual  fraud  "  meaning  of,  508 

by  person  procuring  execution  of  deed,  effect  of,  8,  9 

effect  of  concealed,  on  Statutes  of  Limitation,  638 

fraudulent  mortgage  of  uncalled  capital,  442 

whether  necessary  to  postpone  legal  mortgagee,  531 — 533 

ERAUDULENT  CONVEYANCES 

I.   UwIlt  the  Bmikrupicy  Law,  491 — 495 

advance  on  faith  of  bill  of  sale  to  be  given,  494 

amount  of  fresh  advance  not  conclusive,  404 

assignment  by  trader  preventing  him  from  carrying  on  busmess, 

492 
assignment  of  whole  property  to  secure  past  debt  fraudulent,  491 

to  secure  past  debt  and  present  advance,  493 
Banki-uptoy  Act,  1883,  sect.  4  (1)  (b),  491 
contract  for  further  advances  need  not  be  enforceable,  494 
equivalent  given  to  debtor,  492 
exception  of  book  debts,  492 
fraudulent  postponement  of  bills  of  sale,  494 
immaterial  that  borrower  intends  fraud,  493,  494 
payment  of  pressing  creditors,  493 
substantial  exception,  491 
withdrawal  of  execution,  493 
II.   Under  the  Statutes  of  Elizabeth,  497—499 
Act  protects  conveyance  for  value,  498 
and  bona  fide,  498 

express  intention  to  defeat  creditors  must  be  shown,  498 
fraudulent  preference  not  necessarily  ■\\ithin  Act,  499 
mala-  fides  must  be  common  to  both  parties,  499 
13  Eliz.  u.  5,  sect.  1..497 
sect.  5.. 497 
27  Eliz.  e.  4.. 499 

FRAUDULENT  MORTGAGE,  442 

FRAUDULENT  PREFERENCE, 

Bankruptcy  Act,  1883,  sect.  4  (1)  (c),  4S3 

1883,  sect.  48.. 483 

1890,  sect.  20.. 483 
but  preference  need  not  be  sole  motive,  485 
conscience  money,  487 
effect  of  mixture  of  motives,  485 
in  winding-up,  488 

mortgagee  cannot  take  advantage  of  doctrine,  484 
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FE AUDULENT   PREFERENCE  —continu  cd. 
payment  before  debt  due,  484 

in  course  of  business,  487 
must  be  made  to  creditor,  484 
to  revive  debt,  487 
under  pressure,  486 — 488 

debtor  kno^TO  to  be  insolvent,  486 
director  cannot  press  company,  487 
pressure  not  operating  on  bankrupt,  486 
what  amount  of  pressure  required,  486 
security  given  in  fulfilment  of  promise,  487 
tests  of,  before  Act  of  1869.  .485 
under  Act  of  1869..  485 
there  must  be  intention  to  prefer,  485 

FREIGHT, 

cannot  be  assigned  as  against  prior  mortgagee,  308 
common  law  hen  of  shipowner  for,  84 
contractual  hen  of  shipowner  for,  85 
hen  for  sub-freight,  86 
unsatisfied,  85 
wages  extends  to,  152 
Hen  of  master  for,  how  determined,  627,  628 
mortgagee  in  possession  entitled  to,  307 

of  ship  may  tack  as  against  assignee  of,  361 
receiving,  must  pay  master's  expenses  of  earning,  308 
mortgagor  in  possession  entitled  to,  233 
not  apportionable,  308 
whenbottomry  bond  can  be  given  on,  160 
maritime  lien  extends  to,  150 

FRIENDLY  SOCIETIES, 

discharge  of  mortgages  of,  687 

life  pohcies,  17,  18 

power  of,  to  mortgage  land,  197 

FUND, 

person  holding,  to  be  notified  when  made  over  by  debtor  to  creditor,  40 

FUND  IN   COURT, 

priority    of   assignments  of,  548 — 556.     See   Notice   as  perfecting 
securities 

FURTHER   ADVANCES, 
security  for,  369—370 

FUTURE  CALLS, 

against  a  company,  136,  137 
mortgage  of,  190 
See  Uncalled  Capital 


GARNISHEE   ORDER,   134 

"  debts  owing  or  accruing,"  what/  135 
not  within  sect.  49  of  Bankruptcy  Act,  1883.  .138 
order  nisi,  when  served  on  garnishee,  creates  lien,  135 
priority  over  floating  charge,  519 
A.M.  [  29  ]  3  a 
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GARNISHEE   OB.I>EB,— continued. 
subject  to  equities,  136 
when  made,  134,  135 

GENERAL  AVERAGE   LIEN,  90,  91 
enforceable  through  master,  90 
not  enforceable  in  Admiralty,  646 
of  owner  of  goods,  90 
of  shipowner,  90 
when  consignee  Mable  to  pay,  91 

GENERAL  LIEN,  93— 102 

based  on  imphed  contract,  93 

not  available  against  true  owner,  93 

of  banker,  93,  94 

of  broker,  94 

of  consignee  in  West  Indian  estate,  94 

of  factor,  94 

of  insurance  broker,  94 

of  packer,  95 

of  parliamentary  agent,  102 

of  soHoitor,  95 — 102.     See  Solicitor,  hen  on  documents 

of  town  agent,  101,  102 

of  wharfinger,  102 

what,  93 

GOODWILL, 

debenture  charging  "  all  the  property  "  of  hotel  company  includes.  216 
mortgage  of  hotel,  216 

of  colliery,  216 
passes  under  mortgage  of  business  premises,  215 
personal  goodwill  does  not  pass,  216 
publican's  hcense,  215 

GRANTEES, 
several,  6 
whether  requiring  to  be  named  in  deed,  7,  8 

GROWING  CROPS, 

mortgage  of  land  carries,  215 

mortgagee  taking  possession  is  entitled  to,  304 


HEIR, 

alienation  of  legal  estate  by,  280 
cannot  redeem  personalty,  348 
effect  of  ahenation  by,  281 

equitable  mortgage  by,  280 
UabiUty  of,  to  simple  contract  creditors,  281 
right  of  specialty  creditor  against,  280 

HIRE-PURCHASE  AGREEMENT, 
pledge  by  hirer  under,  180 
whether  within  Bills  of  i>ale  Acts,  45 

[  30] 


Digitized  by  Microsoft® 


INDEX 

IMMOVABLES, 

jurisdiction  over  foreign,  640 

IMPROVEMENTS.    See  Lasting  Impbovements 

IMPUTED   NOTICE,  567—569.     See  Notice  as  affecting  the  conscience 

INDEMNITY, 

liens  arising  from  right  of,  118 — 121 

redemption  of  mortgage  by  way  of,  339 

right  of  receiver  and  manager  to,  out  of  assets,  326 

INDUSTRIAL  AND  PROVIDENT  SOCIETIES, 
discharge  of  mortgages  of,  687 
power  of,  to  mortgage  land,  197 

INFANT, 

mortgage  on  land  of,  paid  off  out  of  personalty,  449 
tenant  in  tail  must  keep  down  incumbrances,  464 
when  given  day  to  show  cause,  672,  673 

INHERITANCE, 

how  represented  in  foreclosure  or  redemption  action,  651,  652 
rights  of  mortgagor  in  possession  over,  230 

INJURY, 

to  chattels  mortgaged  or  pledged,  action  for,  269 

INNKEEPERS'   LIEN,  81,  82 

available  against  true  owner,  92 

duty  to  take  care  of  goods  detained,  82 

innkeeper,  what,  81 

over  what  goods  it  extends,  82 

power  of  sale,  82 

what  charges  it  covers,  81 

whether  lost  by  taking  security,  629 

IN  REM. 

meaning  of  proceedings,  150 

INSOLVENCY, 

lien  of  biU-holder  under  double,  127,  128.     See  Bill-holdbb,  hen  of 

INSPECTION, 

of  title-deeds,  right  of  mortgagor  to,  222.     See  Title-deeds 
right  of,  includes  right  to  take  copies,  99,  614 

INSURANCE 
against  fire 

by  both  mortgagor  and  mortgagee,  217 
mortgagee,  217 
mortgagor,  217 
successive  incumbrancers,  217 
effect  of  14  Geo.  III.  o.  78,  sect.  83.  .218 

Conveyancing  Act,  1881,  sect.  23.  .218 
when  premiums  for,  may  be  added  to  security,  377 
whether  mortgagee  insuring  can  charge  full  premiums  against 
mortgagor,  394 
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mSVRANGE— continued. 
broker's  lien,  what,  94 
marine,  benefit  of,  218 
mortgage  insurance  policies,  597^-599 

alteration  in  date  of  maturity,  599 

indemnity,  598 

interest,  599 

policy  assignable,  599 

subrogation,  598 

uberrima  fides,  597,  598 

INTEREST, 

brought  down  to  certificate  in  foreclosure  judgment,  658 
calculated  in  certificate  up  to  day  for  payment,  665 
computation  of,  where  time  enlarged  in  foreclosure  action,  664 
covenant  to  pay,  when  merged  in  judgment  for  principal,  603 
does  not  run  on  mortgage  debt  where  mortgagee  cannot  restore  title- 
deeds,  689 
given  on  bottomry  bond  from  time  when  payable,  162 
in  arrear  cannot  be  made  principal  on  transfer  of  mortgage,  438 

limitations   on  recovery  of,   610 — 613.       See  Limitation", 

Statutes  of 
paid  by  transferee  of  mortgage  may  be  charged  against  in- 
heritance, 368 
in  bankruptcy,  289 — 292 

interest  accruing  after  receiving  order,  290 
accruing  income  may  be  allocated  to,  292 
proceeds  of  realization  cannot  be  allocated  to,  291 
where  debt  includes  interest,  289 

no  provision  for  interest,  290 
in  heu  of  notice,  355,  356.     See  Notice 
in  redemption  of  foreclosure  actions,  372—376 
but  is  not  implied,  375 

not  to  secure  fixed  amount,  375,  376 
compound,  may  now  be  stipulated  for,  375 
contract  for  compound,  formerly  invaHd,  374 
except  in  mercantile  transactions,  375 

in  mortgages  to  bankers,  375 
given,  although  not  provided  for,  373 
no  provision  for,  after  first  year,  373 
on  interest  in  arrear  paid  by  transferee,  376 
proviso  for  fines  or  commission,  373 
raising,  on  default,  373 
reducing,  on  punctual  payment,  372 
rate  of,  where  none  specified,  374 
tender  stops  running  of,  376 
to  secure  floating  balance,  375 
under  foreclosure  decree,  376 
where  sale  is  set  aside,  374 
mortgagee  allowed,  on  charges  and  expenses,  in  taking  account,  381 

charged  with,  on  balance  found  due  from  him,  398 
on  costs  of  redemption  or  foreclosure  action,  384,  385 
on  judgments,  658 

payable  on  a  charge  given  by  order  of  the  Court,  211 
payment  of,  by  continuing  trustee,  606 
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INTEREST— coufo-jittetZ. 

provisions  as  to  rate  of,  in  bill  of  sale,  67 

rate  of,  where  account  directed  with  annual  rests,  405 

recoverable  m  action  of  debt,  209— 21 1 

no  impMed  contract  for,  in  mortgage,  211 

on  deposit  of  title-deeds,  211 

rate  of,  under  Act,  211 

under  Lord  Tenterden's  Act,  210 

where  no  provisions  for,  after  default,  209 
when  mortgagee  charged  with,  on  surplus  proceeds  of  sale,  407,  408 
INTRA    VIRES, 

where  borrowing  is,  182 

INVENTORY, 

what  is,  within  Bills  of  Sale  Act,  47 


JOINT  TENANTS, 

execution  of  deed  by  one  of  several,  10 

grantees  under  mortgage  as,  are  tenants  in  common  in  equity,  207 

legal  mortgage  by,  severs  joint  tenancy,  10 

JUDGMENT, 

action  to  enforce, 

hmitation  of,  603 

under  Judgments  Acts,  677 

Partnership  Act,  1890.  .667 
where  creditor  has  charging  order,  667 
avoidance  of  unregistered,  as  to  land,  501,  502 
does  not  merge  collateral  remedy,  602 

debt  for  bankruptcy  purposes,  602 
for  principal,  when  it  merges  covenant  to  pay  interest,  602 
in  action  to  enforce  equitable  hen,  675 
against  tenant  in  tail,  675 
debenture-holder's  action,  675 
foreclosure  and  redemption  actions,  655 — 661 
interest  on,  658 
lien  created  by,  129,  130 

dehvery  by  writ  of  elegit,  130,  131 

by  appointment  of  receiver,  131 
judgment  creditor  takes  subject  to  equities,  130 
Judgments  Act,  1838,  sects.  13,  18.  .129 
land  must  be  actually  dehvered  in  execution,  130 
what  orders  are  within,  sect.  18 .  .  129 
need  not  be  registered  in  Middlesex,  506 
order  for  payment,  136 
where  personal  remedy  combined  with  foreclosure  action,  657 — 661 

JUDGMENT  CREDITOR, 

entitled  to  sale  under  Judgments  Act,  1864.  .422,  423 

in  possession  under  elegit  accountable  as  mortgagee  in  possession,  400 

priority  of,  uiter  se,  502 

«-hether  he  can  foreclose,  413 

whether  he  can  redeem,  347,  348 
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LAND, 

charge  of  debt  on,  is  not  rendered  nugatory  by  Land  Transfer  Act,  604 
legal  mortgages  of,  1 — 13 

mortgagee  in  possession  of,  297-306.  See,  Possession,  Mortgagee  in 
mortgagor  in  possession  of,  225-232.  /See  Possession,  Mortgagor  in 
right  of  action  in  respect  of  mortgaged,  265,  266 

LAND  CHARGES, 

avoidance  of  unregistered,  503 
definition  of,  603 

LANDING  STAGE 

damage  to,  by  ship,  152 

LAND  REGISTRY  ACT,   1862, 

purchase  from  mortgagee  under,  254 
registration  of  land  under,  504,  505 

LAND  TRANSFER  ACT, 

holder  of  charge  under,  can  foreclose  or  sell,  412 

owner  may  grant  legal  estate  by  an  ordinary  mortgage  deed,  412 

provisions  under,  for  registered  charges  of  land,  505 

LANDS  CLAUSES  ACT, 

mortgagee's  costs  of  proceedings  under,  383 
where  land  is  taken  compulsorily  under,  266 

LASTING  IMPROVEMENTS, 
account  of,  when  given,  666 

when  mortgagee  credited  with,  as  against  proceeds  of  sale,  407 
may  add,  to  security,  381 

LEASE, 

A.  Before  the  mortgage, 

but  cannot  determine  tenancies,  227 

can  sue  for  rent  due  or  breach  of  covenant,  227 

mortgagee  assignee  of  reversion,  300 

entitled  to  rents  accrued  due,  301 

not  bound  by  collateral  agreement  between  mortgagor 
and  tenant,  300 
mortgagor  in  possession  may  distrain  for  rent,  228 
payment  of  rent  in  advance,  301 
tenant  may  pay  rent  to  mortgagor  untU  notice,  301 

B.  By  mortgagor  after  the  mortgage, 

apart  from  the  Act, 

adoption  of  lease  by  mortgagee,  302 
binding  between  mortgagor  and  tenant,  230 
but  cannot  distrain  or  bring  action  for  rent,  301 

not  on  mortgagee,  230 
by  mortgagor  to  mortgagee,  when  set  aside,  342 
creation  of  tenancy  as  against  mortgagee,  303 
effect  of  notice  by  mortgagee  to  pay  rent,  230 
may  bring  action  for  mesne  profits,  302 
mortgagee  may  bring  ejectment,  301 

purchasing  equity  of  redemption  bound  by,  302 
Tenant's  Compensation  Act,  1890.  .302 
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LEASE — continued. 

B.  By  mortgagor  after  the  mortgage — continued. 

under  the  Conveyancing  Act,  228 

cannot  derogate  from  rights  granted  by,  229 
mortgagee  can  enforce  provisions  of,  229 

C.  By  mortgagee  after  the  mortgage, 

by  mortgagee  apart  from  Act  not  vaKd  against  mortgagor,  304 
mortgagee  may  grant  under  Conveyancing  Act,  304 

mining,  power  in,  to  distrain,  48 

power  to,  may  authorize  mortgage,  168 

LEASEHOLDS, 

foreclosure  of  term  of  one  day  in,  656,  657 
legal  mortgages  of,  11 

where  bequeathed  to  one  for  life,  13 
hability  of  mortgagee  of,  to  lessor,  11,  37 

mortgage  of,  by  executor  more  than  twenty  years  after  death,  164 
mortgage  of,  carries  fixtures,  212 
when  vendor's  lien  extends  to,  107 

LEGACY, 

charge  of,  on  real  estate,  when  it  authorizes  mortgage,  168,  171,  172 
charged  on  land,  Umitation  of  action  to  recover,  604 
creditor  camiot  follow  assets  ahened  for  value,  279 
preserved  by  sohcitor,  144 
right  of  creditor  to  follow,  279 

set  off,  as  against  mortgagee  of,  444 
when  creditor  estopped  as  against  legatee,  279 

LEGAL  ESTATE, 

must  be  transferred  by  deed,  4 
priority  as  affected  by  possession  of,  537,  538 
acquired  at  time  of  loan,  538 
foreclosure  by  mortgagee  with,  538 
in  reversion  of  term,  539 
mortgagee  with,  can  recover  in  ejectment,  537 

when  restrained  in  equity,  537 
notice,  538 

See  Tastjla  in  NAurKAGio 
restraining  transfer  of,  by  mortgagor  pendente  lite,  657 
satisfied  mortgagee  trustee  of,  for  mortgagor,  690 
when  Court  restrains  mortgagee  from  transferring,  430 
when  it  passes  by  estoppel,  11 

LEGAL  MORTGAGE, 
A.  of  land,  1 — 13 

as  affected  by  notice,  557 

effect  of  fraud,  8,  9 

execution  of,  by  one  of  three  joint  tenants,  10 

incapacity  of  infants,  3 

married  woman,  3 
legal  estate  passing  by  estoppel,  11 
mortgage  in  fee,  1 

by  creation  of  long  term,  2 
by  way  of  trust  for  sale,  2 
mortgage  of  share  in  ship,  8 
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LEGAL  MORTGAGE— co««MM(ed. 

A.  of  land — continued. 

must  be  left  by  deed,  4 — 10.     See  Deed 

of  copyholds,  11 

of  life  estate,  12 

of  remainder,  12 

of  terms  of  years,  11 

of  statutory  mortgages,  2 

Welsh  mortgage,  2 

what  estate  passes  by  conveyance,  10 

what  property  cannot  be  mortgaged  at  law,  2 

B.  Of  personal  chattels,  IS — 14 

after-acquired  chattels,  14 
do  not  require  deed,  14 
novus  actus  interveniens,  14 
ship,  510 

C.  Of  Glioses  in  action,  14 — 21 

absolute  assignment,  what,  16 

company  when  estopped  from  denying  transferee's  title,  20 
Friendly  Society  life  p'olioies,  17,  18 
Judicature  Act,  sect.  25  (6) . .  15 
leasehold  house,  where  bequeathed  to  one  for  hfe,  13 
maintenance,  15 
of  copyright,  20 

of  patents,  designs,  trade-marks,  20,  21 
of  pohoies  of  life  assurance,  17 
of  shares  in  railway  companies,  1 8 
in  trading  companies,  19 
restrictions  on  transfer,  19 
■ivliat  debts  are  within  Act,  15 
when  transferee  gets  legal  title,  19,  20 

LEGATEE, 

mortgage  by  executor  who  is  also,  166 

speciiio,  of  chattel  charged  entitled  to  exoneration,  458 

LESSEE, 

for  years  may  redeem,  347 
has  notice  of  lessor's  title,  561 

LICENCE, 

of  public-house,  when  it  passes  under  mortgage,  216,  216 
to  take  possession,  what  is,  witliin  Bills  of  Sale  Act,  47 

LIEN.    See  Common  Law  Lien  ;  Equitable    Lien  ;   General  Lien  ; 
Pabticitlae  Lien 
letters  of,  49 

LIFE  INSURANCE.    See  Policy  of  Life  Instjkanoe 

LIMITATION,   STATUTES   OF, 

A.  Affecting  recovery  of  secured  debt,  603 — 609 

Real  Property  Limitation  Act,  1874,  sect.  8.  .603 

actions  on  covenant  or  bond  are  within  section,  604 
action  to  recover  legacy  charged  on  land,  604 
"  capable  of  giving  a  discharge,"  605 
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LIMITATION,   STATUTES   OV— continued. 

A.  Affecting  recovery  of  secured  debt — contimaed. 

effect  of  part-payment,  605 

of  acknowledgment,  607 
judgments  are  within  section,  604 
mortgage  of  reversionary  interest,  604 
"  present  right  to  receive,"  605 

time  does  not  run  where  same  hand  pays  and  receives,  607 
whether  action  against  surety  is  within  section,  604 
3  &  4  Wm.  IV.  c.  42,  sect.  3.  .608 
effect  of  acknowledgment,  608 
of  part  payment,  609 

B.  Affecting  recovery  of  interest  in  arrear,  610 — 613 

Real  Property  Limitation  Act,  1833,  sect.  42.  .610 

acknowledgment,  613 

arrears  in  foreclosure  action,  610 
in  action  on  covenant,  610 
in  action  to  recover  proceeds  of  sale,  611 
in  petition  for  paymient  out  of  Court ,  61 1 
in  redemption  action,  611 

"money  charged  upon  land,"  612 

mortgages  of  personal  estate,  612 

of  reversionary  interest  in  land,  612 

C.  Affecting  foreclosure  actions, 

Real  Property  Limitation  Act,  1874,  sect.  1.  .616 

acknowledgment,  618 

advowson  is  not  land  within  the  Act,  617 

between  mortgagee  and  stranger,  619 

disabilities,  617 

extinction  of  mortgagee's  title,  620 

payment,  619 

by  any  person  Hable,  619 
must  be  to  person  entitled,  619 

payment  after  extinction  has  no  effect,  620 

section  does  not  include  actions  for  raising  charge  by  mort- 
gage or  sale,  617 

what  is  rent  within  the  section,  617 

when  right  accrues  to  bring  foreclosure  action,  618 

D.  Affecting  right  of  redemption,  636 — 637 

Real  Property  Limitation  Act,  1874,  sect.  7 . .  635 

acknowledgment  by  one  of  several  mortgagees,  637 
after  right  is  barred  does  not  revive  it,  637 
annual  returns  of  building  society,  637 
to  bankrupt  mortgagor  has  no  effect,  637 

no  allowance  for  disabihties,  636 

time  for  which  statute  runs,  636 

Welsh  mortgage,  636 

E.  Affecting  right  to  recover  proceeds  of  sale,  637,  638 

effect  of  concealed  fraud,  638 
receipt  by  solicitor  employed  in  sale,  638 
where  mortgagee  is  constructive  trustee,  637 
is  express  trustee,  638 
vendor's  lien  on  personal  estate  not  subject  to,  621 
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LIQUIDATOR, 

expenditure  by,  gives  no  lien  as  against  mortgagee,  123 
when  appointed  receiver,  316 

LIS  PENDENS,  511— 513 

administration  suit  by  creditor  may  be,  573 
alienation  pendente  lite  by  defendant,  572 

by  one  defendant  as  against  another,  572 
plaintiff,  572 
Court  may  vacate  registration,  572 
determination  of,  573 
doctrine  of,  571 

does  not  apply  to  personalty,  571 

land  in  Scotland  afiected  by  an  English  action  as  a,  571 
registration  of,  571 
what  Ktes  bind  land,  573 

LIVERY-STABLE  KEEPER 
has  no  Men,  89 

LUNATIC, 

charging  order  may  be  made  on  property  of,  134 
execution  of  deed  by  committee,  7 
form  of  reconveyance  to  mortgagor  who  is,  684 
mortgage  on  land  of,  paid  ofE  out  of  personalty,  460,  461 
stop-order  not  made  on  fund  in  Court  of,  548 


MAINTAINING  SECURITY, 

covenant  necessary  for,  within  Bills  of  Sale  Act,  1882,  sect.  7.  .72 

MAINTENANCE  OP  SECURITY, 

what  are  terms  for,  within  Bills  of  Sale  Act,  69,  70 

MANAGEMENT, 

expenses  of,  by  mortgagee,  can  only  be  charged  against  profits,  380 

MANAGER,  324 — 330.    See  Receiver  and  Manager 

MANOR, 

accretions  to,  pass  under  mortgage  of,  219 
redemption  by  lord  of,  348 

MARINE  INSURANCE, 
benefit  of,  218 

MARITIME  LIENS,  149—155 

adhere  to  ship  from  its  creation,  149 

based  on  owner's  Uability,  150 

conflict  of  laws,  155 

definition,  149 

determined  by  lex  fori,  575 

enforceable  by  proceedings  in  rem,  150 

for  damage  by  collision,  151 

for  salvage,  151 

jurisdiction  in  oases  of,  644,  645 

may  be  lost  by  laches,  149 
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MARITIME    H-E^S—continued. 

none  for  repairs  or  necessaries,  154 

none  for  towage,  151 

of  master  for  disbursements,  153,  154 

of  master  for  wages,  153 

of  seaman  for  wages,  152 

priority  of,  155,  575—576 

claims  arising  on  institution  of  sxiit,  576 

Hen  for  collision  prior  to  lien  for  wages,  575 

light  and  dock  dues,  577 

marshalling,  578 

mortgage  guaranteed  by  master,  578 

prior  to  mortgage  of  ship,  576 
to  common  law  hens,  577 
to  sohoitor's  lien  for  costs,  577 

rank  inversely  to  date  for  attachment,  575 

salvage  lien  prior  to  lien  for  wages,  575 

seamen's  hen  prior  to  master's  lien,  575 

transferees  of  benefit  of  lien,  575 
right  of  creditors  in  unsecured  claim,  150 

MARITIME  SECURITIES, 

priority  of  maritime  liens  inter  se,  575 
of  bottomry  bonds  inter  se,  576 
of  maritime  and  other  claims,  576 

MARRIAGE   SETTLEMENT, 

not  within  Bills  of  Sale  Act,  49 

when  voidable  under  13  Eliz.  c.  5.  .498 

MARRIED  WOMAN, 

before  1883  can  deal  feme  sole  with  propei-ty,  3 
impounding  interest  of,  under  trust,  116,  117 
property  settled  to  separate  use  of,  3 
See  Wife 

MARSHALLING, 

apphed  in  favour  of  puisne  mortgagee  of  one  estate,  466 
apportionment  as  between  two  puisne  mortgagees,  466 

purchasers,  467 
defined,  465 

does  not  affect  rights  of  creditor,  465 
effect  of  covenant  against  incumbrances  on  sale,  466 

on  voluntary  settlement,  466 
prior  creditor  must  have  equal  rights  over  both  funds,  465 
rule  only  applies  as  against  volunteers,  465 

MASTER, 

authority  of,  to  give  bottomry  bond,  157 
lien  of, 

disbursements  defined,  154 

for  disbursements,  153,  154 

for  wages,  153 

independent  of  owner's  personal  liabihty,  153 

postponed  to  seaman's  hen,  575 

to  mortgage  debt  guaranteed  by  him,  576 
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MASTER— coKimaed. 
lien  of — continued. 

same  right  as  seaman  has  under  Merchant  Shipping  Act,  575 
when  postponed  to  bottomry  bond,  577 
to  solicitor's  hen  for  costs,  577 

MATERIAL  MAN", 

has  no  hen  on  ship,  154 

MEMORANDUM  OP  ASSOCIATION, 

how  far  it  may  be  construed  with  articles,  188 

is  constitution  of  company  under  Companies  Acts,  188 

what  terms  of,  may  be  altered,  188 

MERGER, 

determination  of  security  by,  584 — 590 

absolute  interest  in  charge  and  estate  must  unite  during  hfe,  589, 

590 
acquisition  of  charge  by  tenant  for  Hfe,  687 

in  tail,  587 
fee,  587 
assignment  of  charge  to  trustee,  589 
by  operation  of  law,  590 
evidence  of  intention  to  keep  charge  alive,  586 
intention  when  ascertained,  589 
not  presumed  contrary  to  interest  of  party,  588 
omission  to  take  assignment  to  trustee,  587 
payment  by  tenant  in  tail  believing  himself  tenant  in  fee,  590 
pajTuent  of  mortgage  debt  by  mortgagor,  584 
by  person  nor  personally  liable,  585 
by  purchaser  of  equity  of  redemption,  585 
by  trustee  in  bankruptcy,  585 
presumption  of  intention  from  interest  of  party,  586 
pm'chaser  entitled  to  have  incumbrances  kept  on  foot,  586 
tenant  for  hfe  paying  interest  in  excess  of  rents,  587 
weight  to  be  given  to  language  of  deed,  586 
of  equitable  charge  in  mortgage,  621 
of  secured  debt,  601—603 
effect  of  judgment,  602 
judgment  for  principal,  when  it  merges  covenant  to  pay  interest, 

603 
none,  unless  remedies  are  co-extensive,  601,  602 
none,  where  express  contract  to  contrary,  602 
whether  purchase  by  mortgagee  of  equity  of  redemption  effects,  632 

MESNE  PROFITS, 

mortgagee  not  entitled  to,  226 

MIDDLESEX   REGISTRY  ACT, 

avoids  unregistered  deeds,  conveyances,  and  wills,  505 

confined  to  dealings  with  land,  5(35 

discharge  of  mortgages,  506 

does  not  apply  to  land  registered  under  Land  Registry  Act,  506 

does  not  touch  interests  not  created  by  writing,  506 

effect  of  notice,  505 

exceptions  from,  506 
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MIDDLESEX  REGISTRY  mT-continue<] . 
includes  instruments  not  under  seal,  505 
judgments  do  not  require  registration,  606 
Local  Government  Act,  1888,  sect.  96.  .506 
registration  of  wills,  506 

MINERALS, 

sale  of,  apart  from  land,  by  mortgagee,  24,2 

MINES, 

account  against  mortgagee  working,  403 
rights  of  mortgagee  in  possession  over,  305 

MONEY  LENDER, 
definition  of,  515 

money  may  be  paid  at  money-lender's  house.  510 
registration  of,  514,  515 

additional  address,  516 

under  usual  trade  name,  515 

MORTGAGE, 

by  an  infant,  3 
distinguished  from  charge,  23 
of  ships,  510 

discharge  of,  690 

share  in,  8 
registration  of,  by  company,  512 

substituted,  513 
stamps,  206 

bills  of  sale,  206  \ 

building  society  mortgages,  206 

duty  on  mortgages,  205 

loan  capital,  206 

marketable  securities,  206 

on  discharge  of,  601 
under  Poor  Law  Loans  Act,  1871 .  .331 
See  Eqttitablb  Mobtgagbs  and  Ghakgbs  ;  Legal  Mortgage 

MORTGAGEE 

auctioneer,  397 

foreclosure  order  nisi,  improper  for,  to  sell  without  leave  of  the  Court 

255 
in  possession.     See  Possessiobt,  Mortgagee  in 
legal,  though  not  in  possession  is  liable  to  pay  rent,  284 
must  account  for  all  sums  received  by  virtue  of  mortgage,  398 
not  entitled  to  foreclose  on  default  of  pajrment  of  interest,  415 
of  fund  not  entitled  to  pajrment  of  whole  fund,  556 
to  reconvey  mortgaged  property  on  receipt  of  what  is  due,  683 
when  he  can  sue  for  conversion,  267,  268 

injury  to  chattel  mortgaged,  269 

MORTGAGOR, 

cannot  distrain  after  receiver  has  refused  to,  227 
compensation,  not  entitled  to,  until  he  redeems,  69 
effect  of,  declaring  himself  trustee  for  mortgagee,  25 
expenditure  by,  gives  no  lien  as  against  mortgagee,  122 
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MOHTGAGOB.— continued. 

has  no  po^^'er  to  grant  lease  not  comprised  in  mortgage,  229 

in  possession.     See  Possession,  Mortgagor  in 

rights  between,  and  assignee,  439 

sale  by,  with  concurrence  of  mortgagee,  253,  254 

statutory  declaration  made  by,  607 

when  he  can  sue  at  law  without  mortgagee,  266 

for  conversion,  268 

injury  to  chattel  mortgaged,  269 

in  equity  without  mortgagee,  265 

MOVABLES, 

jurisdiction  over  foreign,  639 


NECESSARIES, 

supply  of,  to  ship,  gives  no  Ken,  154 

NECESSARY  REPAIRS, 

account  of,  when  given,  666 
mortgagee  may  add  to  security,  380 

NEGOTIABLE  INSTRUMENTS, 
pledge  of,  78 

pledgee  of,  not  affected  by  constructive  notice,  562 ' 
power  of  trading  company  to  issue,  189,  447 

NOTICE, 

equitable  assignment  of  debt  where  none  given  to  debtor,  37,  40 
mortgagee  entitled  to  six  months\  or  interest,  355 
but  not  equitable  mortgagee  by  deposit,  355 
mortgagee  party  to  order  for  payment,  356 
mortgagor  faiUng  to  pay  after  notice,  356 
none  required  if  mortgagee  has  demanded  pajonent,  356 
rule  apphes  to  mortgages  of  personalty,  356 

does  not  apply  if  mortgagee  has  obtained  foreclosure  order 
nisi,  356 
of  assignment  of  debts,  what  takes  them  out  of  reputed  ownership 
clause,  476,  477 
provisions  requiring,  before  exercise  of  power  of  sale,  246 
withdrawal  of,  246 

NOTICE  AS  APFBCTING  THE  CONSCIENCE, 
affecting  trustee  binds  cestui  qui  trust,  558 

tenant  for  hfe  does  not  bind  remainderman,  659 
after  loan  is  immaterial,  558 
as  afieoting  legal  mortgagee  of  land,  557 
mortgagee  of  debt  or  trust  fund,  558 

shares  transferable  at  law,  658 
registered  mortgagee,  657 
transferee,  558 
constructive  notice,  559 — 567 

agreement  to  accept  short  title,  560 
external  form  of  deed  suspicious,  563 
[42] 
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NOTICE  AS^  AFFECTING  THE   CONSCIENCE— cofiim«e(?. 
constructive  notice — continued. 

in  case  of  commercial  transactions,  562 
foreign  ship,  562 
land  in  register  county,  561 
negotiable  instruments,  562 
intentional  abstention  from  inquiry,  562 
lessee  has,  of  lessor's  title,  561 
non-inquiry  for  title-deeds,  563 
of  covenants  in  lease,  561 

deed  which  necessarily  affects  property,  564 
instrument  which  may  or  may  not  afEect  property,  565 
possible  easement,  567 
purchaser  not  bound  to  go  behind  documents,  560 
reasonable  excuse  for  non-delivery,  564 
receipt  of  part  of  deeds,  664 
Registry  Acts  do  not  create  constructive,  567 
that  person  has  or  claims  interest,  566 
property  is  charged,  564 
stranger  is  in  possession  of  property,  566 
tenant  is  in  possession,  567 
Yorkshire  Registries  Act,  1884,  sect.  14.  .561 
Conveyancing  Act,  1882,  sect.  3.  .559 
imputed  notice,  567 — 569 

agent  party  to  fraud  on  principal,  569 
both  parties  employing  same  soUoitor,  568 
knowledge  acquired  in  past  transaction,  569 
mortgagor  preparing  mortgage-deed,  568 
of  immaterial  matter,  568 
solicitor  employed  in  part  of  transaction,  568 
to  agent  afEects  client,  567 
two  companies  with  common  oificer,  568 
material  time  is  time  of  loan,  557 
priorities  given  by  Yorksliire  Registry  Act  not  aifected  'by,  507 

of  mortgages  of  ships  not  affleoted  by,  510 
purchaser  with,  from  purchaser  without,  558 
unregistered  annuity  vaUd  as  against  purchaser  with,  504 

Crown  debt  avoided  though  purchaser  has,  504 
deed  in  Middlesex  valid  as  against  purchaser  with,  504, 
505 

NOTICE  AS  PERFECTING  SECURITIES, 

A.  Debts, 

contemporaneous  notices,  546 

duties  of  debtor,  646 

pajonent  by  debtor  without,  546 

priority  of  equitable  assignments  depends  on,  545 

of  assignments  of  life  poUcies,  546,  547 
to  agent,  545 

whom  it  should  be  given,  646 
when  deemed  to  be  given,  546 

B.  Trust  funds  ;  funds  in  Court, 

by  execution  creditor,  554 
by  trustee  in  bankruptcy,  554 
constructive  notice  of  prior  charge,  565 
[43  ] 
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NOTICE   AS  PERFECTING  SECURITIES -con/mMCf/. 
Trust  funds ;  fnnds  in  Covrl — continued, 
duration  of  efieot  of,  552,  553 
duties  of  trustees  with  respect  to  notices,  555 
effect  of  sub-settlement,  549 
fund  in  Court  belonging  to  lunatic,  548 
of  which,  no  trustee,  548 
paid  into  Court  after,  553 
partly  in  Court,  partly  in  hands  of  trustees,  548 
must  be  given  to  trustees  of  fund,  547,  548 
notice  given  to  person  who  acquires  legal  dominion  of  a  fund  will 

give  priority,  548 
to  one  of  several  trustees,  551 
sole  trustee  assignor,  552 
sohcitor  of  trustees,  551 
what  property  rule  applies,  549 

trustees  should  notice  be  given,  549 
trustees  should  distribute  mortgaged  trust  fund,  555 
what  amounts  to,  651 

where  fund  in  Court,  stop-order  equivalent  to,  548 
whether  it  apphes  to  shares  in  companies,  550 

N07US  ACTUS  INTERVENIEN8, 
effect  of,  14. 


OCCUPATION 

of  grantor  of  bill  of  sale,  what  sufficient  description  of,  57,  58 

OCCUPATION  RENT, 

account  of,  against  mortgagee  in  possession,  401 
against  unpaid  vendor  of  land,  409 
annual  rests  directed  in  account  of,  405 
due  under  partition  action,  444 
when  mortgagor  liable  to  pay,  to  receiver,  317 

OMISSIONS 

in  deed,  effect  of,  7 


OPENING  FORECLOSURE,  633,  634 


PACKER'S  LIEN,  95 

PARLIAMENTARY 
agent.  Men  of,  102 
franchise,  rights  of  mortgagor  in  possession  to,  232 

PARTICULAR  AVERAGE  LIEN,  91 

PARTICULAR  LIEN,  81— 92 

condition  of  chattel  must  be  altered,  89 

Tdefinition  of,  81 

does  not  give  right  of  sale,  81 

for  labour  and  skill,  88,  89 

for  unsatisfied  freight,  85 

general  average  lien,  90 
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PARTICULAR   llET<i— continued. 
labour  on  sliip  gives  lien,  89 
livery-stable  keeper  has  none,  89 
nor  agister,  90 
of  auctioneer,  89 

carrier,  83 

innkeeper,  81,  82.     See  Innkeeper's  Libk 

railway  company  for  cloak-room  charges,  83 

railway  company  under  statute,  83 
by  contract,  84 

shipowner,  84,  88.     See  Shipowner's  Lien 

unpaid  vendor  of  goods,  91 
particular  average  lien,  91 

sub-freight,  86  ' 

when  available  against  true  owner,  92 

PARTIES   TO   FORECLOSURE   OR   REDEMPTION  ACTION,  649- 
654 

effect  of  bankruptcy  pendente  lite,  653 

ot  voluntary  assignment  pendente  lite,  653 
heir,  executor,  650 
in  foreclosure  action,  where  successive  incumbrancers,  649 

where  joint  mortgagees,  649 
inheritance,  how  represented,  651,  652 
in  redemption  action,  where  successive  incumbrancers,  649 

where  mortgage  by  tenants  in  common,  650 
two  estates  subject  to  mortgage,  650 
legal  personal  representative,  when  dispensed  with,  653 
numerous  persons  with  same  interest,  652J 
patron  of  hving,  651 
stranger  to  mortgage,  663 
surety,  650 
tenant  for  life,  651 
trust  estate  represented  by  trustees,  651 

PARTITION  ACTION, 

cannot  be  combined  with  action  for  redemption  of  mortgage  of  un- 
divided share,  648 
mortgagee  cannot  be  made  party  to,  of  equity  of  redemption,  648 
mortgagee's  costs  in,  383 

mortgagor  of  undivided  share  wishing  to  bring,  must  first  redeem,  232 
no  set-off  against  mortgagee  in,  124 
occupation  rent  due  under,  444 

PARTNER, 

during  partnership  payment  by  one,  equivalent  to  payment  by  both,  609 

executors  of  deceased,  have  a  hen,  112 

form  of  account  where  share  of,  is  mortgaged,  665 

lien  of,  when  entitled  to  rescind,  112 

Ken  on  surplus  assets  for  debt  from  co-partner,  112 

mortgage  by  surviving,  for  purpose  of  winding  up  takes  priority  over 

hen  of  deceased  partner's  executors,  176,  177 
power  of,  to  mortgage  partnership  assets,  176 

See  EiRM 
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PART   OWNER, 

expenditure  by,  gives  no  lien,  122 
trustee  entitled  to  lien  when,  122 

PASSAGE-MONEY, 

lien  of  sllipo^vner  for,  86 

PATENT, 

assignment  of,  20,  42 
registration  of,  511 

PAWN,  75—79.    See  Pledge 

PAYMENT, 

by  debtor  without  notice  of  assignment  to  original  creditor,  442,  456 
surviving  partner,  609 
whom  it  must  be  made,  684 
determination  of  security  hy,  579 — 582 
authority  to  receive,  579 
by  promoters  of  statutory  undertaking,  581 
Conveyancing  Act,  sect.  61.  .580 
effect  of  part,  679 

into  Court  under  7  Geo.  II.  o.  20.  .580 
to  mortgagee's  solicitor,  679 
under  Conveyancing  Act,  sect.  5.  .581 
effect  of,  by  stranger,  436 

under  Real  Property  Limitation  Act,  1874,  sect.  8 .  .605,  006 
under  3  &  4  Wm.  IV.  c.  42,  sect.  3.  .609 
under  Real  Property  Limitation  Act,  1837,  sect.  1 .  .619 
into  Court,  683 
mortgagee  of  land  must  reoonvey  on,  683 

stock  must  re-transfer  on,  690 
trust  fund  not  entitled  to,  of  whole  fund,  566 
provisoes  accelerating  on  default,  218 
to  agent — • 

agent  of  borrower  holding  money  of  lender,  203 

by  cheque,  202 

deUvery  of  receipted  deed  before  payment,  203 

must  be  in  cash,  202 

principal  indebted  to  agent,  202 

principal  may  be  bound  by  estoppel,  203 

production  of  receipted  deed  by  sohcitor,  200 

trustee  may  appoint  sohcitor  his  agent,  201 

under  special  custom,  203 

PERSONALTY, 

mortgage  of,  620 

mortgagee  of,  entitled  to  notice  or  interest,  355 

can  foreclose,  443 
power  of  sale  by  mortgagee  of,  240 
redemption  of  mortgages  of,  339 
unpaid  vendor  of,  621 

what  arrears  of  interest  recoverable  in  action  to  foreclose  mortgage 
of,  612 
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PLACE, 

where  named  for  payment,  creditor  must  demand  at  place,  273 
none  named,  debtor  must  seek  out  creditor,  273 

PLEDGE, 

creation  and  incidents  of,  75 — 79 
change  of  possession,  75 

by  attornment  to  pledgee,  75 
dehvery  of  symbol,  76 
deposit  of  bill  of  lading,  76 
contract  to  pledge,  75 
definition  of,  75 

deposit  of  share  certificates,  when  pledge,  76 
title-deeds  not  pledge  of  deeds,  76 
depositee  has  no  right  to  sell  without  demand  for  repayment,  76 
fraud,  notice  of,  78 
pledgee  has  special  property,  75 

must  take  reasonable  care,  77 
possession  when  attached  to  title,  76 
rights  of  pledgee  against  true  owner,  77 
in  case  of  negotiable  instruments,  78 
where  pledgee  misled  by  true  owner,  78 
where  property  passed  to  pledgor  by  fraud,  78 
what  pledges  are  within  Pawnbrokers  Act,  77 
when  right  of  action  accrues  to  true  owner,  79 
determination  of, 

determined  by  tender,  622 — 625.     See  Tbndbb 
not  determined  by  dehvery  of  pledge  to  agent,  622 
determined  by  sale,  sub-pledge,  etc.,  625 
not  within  Bills  of  Sale  Acts,  42 
pledgee  camiot  foreclose,  411 
power  of  sale  in.     See  Sale,  Powek  of 
redemption  of, 

except  where  pledgee  evicted  by  paramount  title,  337 
for  illegal  consideration,  337 
or  pledgor's  title  has  expired,  337 
pledgee  must  restore  pledge  to  pledgor,  336 
redemption  of,  within  Pa-wnbrokers  Act,  337 
right  of  pledgor  to  redeem  is  legal  right,  336 
to  secure  stock-exchange  differences,  338 
right  of  action  in  respect  of,  268,  269 
right  of  pledgor  to  recover, 

no  set-off  by  defendant  in  trover,  679 
pledgor  on  tender  may  bring  trover  on  detinue,  079 
tender  by  one  of  several  pledgors,  679 
whether  pledgor  can  set-off  in  trover,  679 — 680 
transfer  of,  433 

POLICY  OE  LIFE   INSURANCE, 
assignment  of,  17 

does  not  charge  capital  of  company,  25 
effect  of  proviso  against  assignment  in,  41 
effected  by  creditor,  may  be  redeemed,  350 

effect  of  non-payment  of  premiums  by  debtor,  350 
[47  ] 
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POLICY   OP   INSURANCE— coMfe'jiMcd. 
effected  by  creditor — continued. 

policy  effected  for  creditor's  benefit,  350 

by  creditor  without  insurable  interest,  351 
by  grantee  of  annuity,  351 — 352 
■svithout  debtor's  knowledge,  351 
where  grantee  is  also  creditor,  352 
mortgage  of,  where  grantee  commits  suicide,  457 
neglect  to  get  possession  of,  postpones  mortgagee,  564 
priority  of  assignments  of,  546,  555 
soUcitor's  lien  on,  547 
trustee's  lien  on,  for  premiums  paid  by  him,  118 

POSSESSION, 

Accounts  against  Mortgagee  in, 

account  against,  when  rests  not  directed,  404 

with  rests.     See  Rests,  Account  with 
cannot  give  up  possession  at  pleasure,  401 
chargeable  on  footing  of  wilful  default,  398 
charged  with  occupation  rent,  401 
charged  with  receipts  by  agents,  402 
with  damage  or  loss,  403 
with  profits,  402 

with  sums  received  in  working  mines,  403 
effect  of  attornment  clause  on  liability,  400 
entry  under  purchase  afterwards  set  aside,  399 
as  mortgagor's  agent,  399 
as  purchaser  of  life  estate,  399 

under  lease  after  notice  of  puisne  incumbrance,  399 
grantee  of  bill  of  sale  injuring  chattels,  404 
intercepting  rents,  400 

judgment  creditors  in  possession  under  elegit,  400 
may  be  relieved  by  appointment  of  receiver,  401 
mortgagee  can  take  possession  of  part,  401 
must  let  and  get  full  rents,  402 
notice  to  tenants,  400 
rule  extends  to  business  or  debts,  399 

rule  only  applies  where  mortgagee  enters  qiia  mortgagee,  399 
transferring  security,  401 
using  ship  recklessly,  404 
what  amounts  to  taking  possession,  400 
delivery  of,  by  mortgagor  to  receiver,  317 
mortgagee  in.  A.,  of  land, 

but  not  by  receiver  in  action,  304 
oaimot  present  to  living,  305 
Court  as  a  rule  does  not  interfere  with,  429 
entitled  to  back  rents  received  by  sequestrators,  304 
growing  crops,  304 
rents  and  profits;  300 
equitable  mortgagee  cannot  take,  299 

to  recover,  297,  298 
except  by  express  contract  between  two  parties,  298 
grantee  of  rent-charge,  299 
legal  mortgagee  may  take,  at  any  time,  207 
may  obtain  receiver,  314,  401 
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POSSESSION— co?t<TOMerf. 

mortgage  in.  A.,  of  land— oontimied. 
of  business,  306 

power  to  lease  under  Conveyancing  Act,  301 
receiver  withdrawn  at  instance  of  legal  mortgagee,  299 
right  to  timber,  305 

to  work  mines  or  quarries,  305 
rights  against  receiver  of  puisne  incumbrancer,  322 
tenancies  created  by  mortgagor,  300—304.     See  Lease 
unless  he  covenants  not  to  enter  till  default,  298 
unpaid  vendor  of  land,  298 
Welsh  mortgage,  298 
when  receiver  appointed  as  against,  314 
where  property  devoted  to  particular  purpose,  300 
mortgagee  in,  B.,  of  ship, 

constructive  taking,  308 

effect  of  taking,  on  contracts  by  mortgagor  before  mortgage,  306 

on  contracts  by  mortgagor  after  mortgage,  307 
mortgagee  entitled  to  earnings  after  he  takes,  307 
mortgagee  in,  entitled  to  whole  freight,  308 

not  bound  to  pay  for  coal  previously  sold  to  mortgagdr,  309 
mortgagee  in,  may  employ  ship  at  mortgagor's  risk,  309 
mortgagee  taking,  cannot  claim  on  quantum  meruit,  308 
payments  by  mortgagee  in  order  to  get,  307 
puisne  mortgagee  cannot  take,  306 
when  first  mortgagee  may  take,  306 
■without  formal  proceedings,  306 
mortgagee  in,  C,  of  personal  chattels, 

BiUs  of  Sale  Act,  1882,  sect.  7 . .  309 

failure  to  pay  instalments  under  sect.  7  (1).  .309,  310 
sect.  13..  310 
mortgagor  in.  A.,  of  land, 

his  possession  wrongful  after  demand,  225 
leases  after  the  mortgage,  228.     See  Lease 
leases  before  the  mortgage,  227.     See  Lease 
liabihty  to  repair  sea-bank,  231 
mortgagee  not  entitled  to  mesne  profits,  226 
of  customary  freeholds,  not  "  seised,"  226 
right  of  mortgagor  to  custody  of  title-deeds,  225 
to  possession,  225 
to  possession  for  time  certain,  225 
right  of,  to  eut  and  sell  timber,  230 
out  underwood,  226 
parhamentary  franchise,  232 
rents  and  profits,  226 
sever  crops,  226 
unfix  tenant's  fixtures,  231 
trespassing  on  adjoining  property,  232 
mortgagor  in,  B.,  of  ship, 

and  is  entitled  to  earnings,  233 
can  make  binding  contracts,  233 
charterparty  chartering  ship,  233 
remains  owner  of  ship,  233 
order  for  dehvery  of,  670 — 672.     See  Eobbclostjee  and  Redemption 
Actions 
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POSSESSION— confewetL 

what  is  change  of,  m  law,  75,  76 

writ  of,  when  mortgagee  entitled  to,  (J71 

POSSESSORY  LIEN, 

priority  of  maritime  aKens  over,  577 
See  Common  Law  Lien  ;  Pakticular  Lien  ;  General  Lien 

POWER 

mortgage  under  joint,  when  it  operates  as  re-settlemont,  452,  453 

of  attorney,  how  construed,  175 

of  attorney  to  receive  rents  may  create  charge,  32 

of  sale.     iSee  /Sale,  Power  of 

securities  under,  167 — 173 

charge  on  executor's  beneficial  interest,  173 
general  charge  of  debts  on  aU  real  estate,  169,  170 
mortgage  of  real  estate  more  than  twenty  years  after  death,  173 
notice  of  mala  fides  of  borrower,  173 
power  to  lease  may  authorize  mortgage,  168,  169 
mortgage  includes  what,  167,  168 

revenues  of  the  benefice,  167 
powers  apart  from  the  Act,  169 

given  by  Lord  St.  Leonards'  Act,  169 
specific  charge  on  estate  devised  in  fee,  170 

on  settled  estate,  171 
when  lender  bound  to  see  to  apphoation  of  loan,  172 

not  bound  to  see  to  apphoation  of  loan,  171 
trust  for  sale  authorizes  mortgage,  168 
whether  payment  should  be  made  to  devisee  or  executor,  172 

PREPARATION  OE  MORTGAGE, 
costs  of,  204,  205 

whether  they  can  be  charged  on  propeit}',  377 

PRINCIPAL, 

account  of,  in  redemption  and  foreclosure  actions,  368 — 372 

advances  made  after  notice  of  incumbrance,  370 

commission  on  renewals  of  promissory  note  given  by  mortgagor, 
371 

"  continuing  security,"  369 

covenant  to  replace  stock,  372 

debentures  issued  at  discount,  371 

fines  in  mortgage  to  building  society,  371 

lien  for  debts  due  from  shareholders,  370 

parol  evidence  admissible  of  amount  advanced,  372 

principal  payable  at  distant  date,  372 

proviso  limiting  amount  recoverable,  368 

security  covering  further  advances,  369 

for  definite  sum  or  running  balance,  369 
more  than  actual  advance,  371 
contract  not  to  call  in  or  pay  off,  416 
interest  and  costs,  account  of,  665 
payments  made  on  account  of  principal  only,  665 
provisions  for  repayment  of,  in  Bill  of  Sale,  68,  69 
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PRINCIPAL  AND  AGENT, 

principal  when  bound  as  against  persons  dealing  with  agent,  175,  176, 
517,  518 
estopped  from  disputing  agent's  authority  to  receive 
payment,  203 
when  notice  to  agent  affects  principal,  567 — 569 
See  also  Agent 

PRIORITY, 

A.  prior  to  B.,  B.  to  C,  and  0.  to  A.,  471 
as  affected  by  agency.     See  Agency 

estoppel.     See  Estoppel 

registration.    See  RegistkiVtion  ;  Middlesex  Registby 
Act  ;  YoKKSHiEB  Registby  Act 
debentures  subject  to  prior  issue,  470 
debt  owing  to  English  company  by  Frenchman,  471 
exceptions  to  general  rule,  470 
in  case  of  property  out  of  jurisdiction,  471 
incumbrances  rank  according  to  date,  469 
issue  of  debentures  not  ranking  pari  passu,  469 
of  bills  of  sale,  53 

of  maritime  securities.     See  Mabitime  Seoubitibs 
of  rights  of  redemption,  349 

question  of,  cannot  be  decided  on  originating  summons,  648 
two  deeds  executed  on  same  day,  469 

legal  mortgages  delivered  at  same  time,  469 

PROFESSIONAL  SERVICES, 

right  of  mortgagee  to  charge  for,  393 — 398 

PROFITS, 

account  of,  against  mortgagee  in  possession,  402 

PROOF   BY   SECURED   CREDITOR,  287.     -See  Bankeuptoy,  Secured 
creditor  in 

PUBLIC  UNDERTAKING, 

cannot  be  sold  by  incumbrancer,  419 
manager  not  appointed  of,  324 
mortgages  of,  charge  net  earnings,  184 

PUISNE  INCUJIBRANCER, 

can  only  redeem  on  same  terms  as  mortgagor,  367 

costs  of  salvage  proceedings  by,  388 

entitled  to  receiver,  314 

foreclosure  order  does  not  discharge  mortgage  debt  of,  601 

when  entitled  to  take  possession,  298 

PURCHASER, 

for  value  without  notice, 

but  not  against  equitable  interest,  535 
defence  of,  available  against  equity,  535 
equity  deprives  Mm  of  no  legal  advantage,  537 
gave  no  assistance  against,  544 

except  where  eqviity  had  concurrent  jurisdiction,  544 
what  is  required  to  support  plea  of,  537 
See  also  Notice  as  aefecting  the  Conscience 
[51  ] 
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:PVRGSAS'ER— continued, 
lien  of,  in,  112 

for  purchase  money  prematurely  paid,  111 
i  costs  of  suit  for  specific  performance,  111 
interest  on  unpaid  balance.  111 
in  case  of  unfinished  ship,  112 
when  it  arises,  112 
on  sale  by  Court  not  aifected  by  irregularity,  426 
protection  of  tonafide,  on  sale,  203 


RAILWAY  COMPANY, 
contractual  lien  of,  84 

debenture-holders  of,  cannot  sell  undertaking,  342 
lien  of,  for  cloak-room  charges,  83 

unpaid  vendor  to,  108,  420,  421 
receiver  and  manager  of,  under  Railway  Companies  Act,  1867.  .328 

definition  of,  within  Act,  328 

powers  of  receiver  and  manager  of,  329 

protection  of  rolKng  stock  and  plant,  329 

receiver  must  have  regard  to  priorities,  330 
when  appointed,  329 

rights  of  judgment  creditors  of,  inter  se,  330 
scheme  of  arrangement  by,  591 — 594 

confirmation  of  scheme,  592 

judgment  debenture-holder,  593 

preferred  ordinary  shareholder,  593 

unpaid  vendors,  outside  creditors,  593 

what  assents  are  required,  592  j 

when  assent  not  required,  592 
statutory  hen  of,  83 
See  also  Company  under  Companies  Clauses  Act 

REAL  ESTATE, 

and  poUcy  mortgaged  by  one  deed  to  secure  same  debt,  636 
mortgage  of,  by  executors  more  than  twenty  years  after  death,  173 
married  woman,  3 

REALIZATION, 

expenses  of,  what,  389 

RECEIPT, 

by  mortgagor  for  more  than  is  due,  effect  of,  445 
execution  of  deed  with,  before  payment,  203 
for  purchase-money,  when  estoppel,  524,  525 
production  of  deed  with,  by  sohcitor,  201 
what  is,  within  Bills  of  Sale  Act,  47 

RECEIVER, 

appointed  by  the  Court,  313 — 330 
actions  by,  319 
application  for  directions  by,  319 

leave  to  enforce  rights  against,  321 
payment  by,  321 
appointed  without  prejudice  to  prior  incumbrancers,  322 
attornment  to,  318 

[62] 


Digitized  by  Microsoft® 


INDEX 

B,EGETVEB^ccmimued. 

appointed  by  the  Court — continued, 
but  may  now  obtain,  314 
by  debenture-holders,  316 
cannot  be  petitioning  creditor,  but  may  prove,  319 

purchase  mortgaged  property  without    sanction    of    the 
Court,  319 
deHvery  of  possession  by  mortgagor  to,  317 
discharge  of,  323 
duties  of,  318 
foreclosure  action  is  "landlord"  within  sect.  1  of  Landlord  and 

Tenant  Act,  1708..  318 
in  action  by  mortgagee  of  leaseholds,  321 
in  action  to  enforce  vendor's  lien,  313 
in  case  of  real  estate,  318,  319 
interference  with  possession  of,  320 
is  not  agent  of  parties,  318 

legal  mortgagee  was  formerly  not  entitled  to,  314 
liability  of  sureties  for,  323 

to  account,  322 
libel  on  business  carried  on  by,  320 
may  be  appointed  whenever  just  or  convenient,  313 
mortgagee  in  possession  may  have,  314,  401 

not  entitled  to  rents  received  by,  304 
not,  as  against  prior  mortgagee  in  possession,  314 
official  receiver  may  be  appointed,  317 
of  chattels,  318 

undivided  share,  318 
puisne  mortgagee  entitled  to,  306,  314 

receipt  of  rents  by,  between  certificate  and  date  of  payment,  661 
relief  against  personal  representatives  of,  323 
right  of  sureties  to  indemnity  by,  323 

to,  when  interest  is  in  arrear,  315 
under  Companies  Clauses  Act,  1845.  .315 

1863.. 315,  316 
when  his  title  arises  as  against  third  parties,  319 
liable  for  losses,  322 
liquidator  is  appointed,  316 
where  security  in  jeopardy,  315 
withdrawn  at  instance  of  prior  mortgagee,  300 
appointed  by  the  parties,  235 — 238 
agent  of  mortgagor,  237 
let  into  possession  on  winding-up,  237 
not  personally  hable  on  contracts,  237 
power  given  by  the  mortgage  to  mortgagee  to  appoint,  235 
taking  possession  by,  is  change  of  occupation,  238 
to  pay  all  arrears  of  mortgage  due  at  time  of  appointment,  237 
under  Conveyancing  Act,  235 
when  he  ceases  to  be  mortgagor's  agent,  238 
by  way  of  equitable  execution,  131 

appointed  where  debtor's  interest  is  equitable,  131 
appointment  does  not  create  hen  on  fund,  137 
but  not  when  it  is  legal,  131 
from  when  appointment  takes  effect,  131 
may  be  appointed  without  fresh  action,  132 
[53] 
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by  way  of  equitable  execution — continued. 

nor  against  person  not  party  to  action,  131 

on  ex  parte  application,  132 

where  debtor's  interest  was  legal,  131 

will  not  be  appointed,  against  person  who  is  not  party  to  the  action, 
131 
deed  appointing,  may  create  charge,  32 

RECEIVER  AND  MANAGER, 

appointed  by  Court,  not  entitled  to  give  shipowners  a,  lien  on  goods, 

326 
appointment  of,  does  not  effect  change  of  occupancy,  326 
duties  of,  325 
entitled  to  indemnity,  326 
form  of  order  continuing,  328 
not  appointed  of  pubhc  statutory  undertaking,  325 
of  a  business  appointed  by  mortgagee,  606 
of  colUeries,  324 

of  property  of  limited  company,  324 
of  railway  company,  328 — 330.     See  Railway  Company 
of  ship,  324 
only  appointed  for  linaited  time,  328 

where  security  comprises  biisiness,  324 

with  view  to  sale,  325 
personally  liable  on  contracts,  325 
right  of  indemnity  of,  appointed  by  Court,  326 
what  advances  can  be  made  by,  without  applying  to  the  Court,  327 
when  allowed  to  raise  money  in  priority  to  debentures,  327 
where  security  is  in  jeopardy,  324 

RECONVEYANCE, 
by  annuitant,  684 
by  building  society,  691 
by  whom  payment  must  be  made,  684 
costs  of  vesting  order,  how  borne,  688 
except  from  mortgagee  in  possession,  686 
mortgagor  may  require  transfer  instead  of,  684 
mortgagee  of  land  must  execute  on  payment,  683 
mortgagor  must  bear  costs  of,  688 
payment  into  Court,  683 

receipt  by  building  society  operating  as,  686,  687 
return  of  title-deeds,  685 
stamp  on,  691 

terms  on  which  transfer  made,  686 
to  persons  having  partial  interests,  684 
transfer  to  committee  of  lunatic,  685 
vesting  order  when  made,  687 
where  mortgagee  has  lost  title-deeds,  689 
without  recitals,  684 
^vith  receipt,  525 

RE-DELIVERY, 

of  deed,  what  is,  6 
M'hen  inferred,  8 
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REDEMPTION, 

against  whom  it  operates  as  foreclosure,  635 
dismissal  of  action  for,  634,  635 
enlarging  time,  for,  661 — 664 

as  indulgence  to  mortgagor,  663,  664 

computation  of  subsequent  interest,  664 
not  in  redemption  action,  663 
terms  on  which  enlarged,  663 
pending  appeal,  663 

where  mortgagee  receives  rents  between  certificate  and  time  fixed 
for  payment,  661 — 664 
mortgagee  submitting  to  be  charged  with  fixed  sum,  662 
or  takings  of  business,  662 
receipt  by  receiver  in  action,  661 

of  moneys  representing  inheritance,  662 
of  rents  after  default  by  mortgagor,  662 
mortgagor  cannot  sue  mortgagee  without  offering,  647 
defendant  setting  up  title  as  absolute  owner,  647 
in  partition  action,  648 

mortgagor  enforcing  trusts  of  equity  of  redemption,  647 
plaintiff  impeaching  mortgage  security,  647 
procedure  in  action  for.     See  Foeeclosueb  and  Redemption  Actions 
right  of,  at  law,  331 — 338 

before  time  fixed  by  mortgagee,  331 

in  case  of  Welsh  mortgage,  332 

of  mortgages  to  building  societies,  332 — 336.      See  Building 

Society 
of  pledges,  336,  337.    See  Pledge 
of  rent  charges,  336 
right  of,  in  equity,  339 — 347 

absolute  sale,  with  right  of  repurchase,  valid,  345 

and  in  mortgages  of  ships,  344 

caimot  be  confined  to  specified  time,  341 

cases  where  sale  is  set  aside,  346 

clogging  the  equity  of  redemption,  341 

collateral  advantage,  342 

declarations  of  purchaser,  344 

evidence  derived  from  transaction,  344 

grant  of  annuity  with  right  of  redemption,  346 

in  mortgages  of  personal  chattels,  339 

to  secure  annuity  or  by  way  of  indemnity,  339 
leases  made  by  mortgagor  to  mortgagee,  342 
mortgage  for  certain  time,  340 
mortgagee  cannot  set  up  Statute  of  Frauds,  343 
mortgagor  may  show  that  apparent  sale  was  mortgage,  343 
"  once  a  mortgage  always  a  mortgage,"  340 
or  to  Hmited  class,  341 

parol  evidence  admissible  in  biUs  of  sale,  343 
postponement  of,  for  long  period,  340 
remedies  must  be  reciprocal,  345 
though  conveyance  intentionally  made  absolute,  343 
vendor  must  comply  -svith  terms  of  repurchase,  345 
what  evidence  is  admissible,  344 
when  destroyed  under  4  &  5  Wm.  &  M.  c.  16.  .340 
where  security  for  illegal  consideration,  341 
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terms  of.    See  Notice  ;  Tacking  ;  Consolidation  ;  Accounts 
time  allowed  for,  660,  661 

six  months  allowed  for,  660 

when  defendants  do  not  appear,  660 

when  successive  periods  fixed,  661 
what  arrears  of  interest  recoverable  in  action  for,  611 
what  may  he  redeemed,  349 — 353 

as  against  person  entitled  to  consoUdate,  349 

policies  affected  by  creditor,  350 — 352.     See    Policy    of    Life 
Insueanoe 

renewed  lease,  349 

rights  of  surety  redeeming,  352.     See  Sueety 

transfer  of  personal  judgment,  349 
when  it  operates  as  foreclosure,  635 
loJio  may  redeeem,  347 — 349 

any  person  beneficially  interested  in  property,  347 
liable  to  pay  debt,  347 

priority  of  rights  of,  349 

where  two  properties  subject  to  one  mortgage,  348 

REC4ISTER, 

company's  register,  514 

fine  for  not  keeping,  514 
right  to  inspect,  514 

take  copies,  514 
Court  may  expunge  from,  entry  of  mortgage  void  for  fraud,  511 

EEGI.STRATION, 

as  affected  by  notice,  557 
effect  of  failure  to  renew  registration,  502 
foreclosure  decree  does  not  require,  506 
judge  of  High  Court  can  extend  time  for,  514 
land  in  general,  501 — 504 
money-lenders,  514 — 516 
additional  address,  516 
definition,  515 
place,  516 

transaction  void,  516 
usual  trade  name,  515 
mortgages  by  companies,  512 — 514 
certificate  of  Register,  513 
company's  register,  514 
"  created,"  513 
extension  of  time,  514 
series  of  debentures,  513 
substituted  property,  513,  514 
none  for  foreclosure  decree,  506 
of  annuities,  rent-charges,  503 
effect  of  notice,  504 
bill  of  sale,  requirements  as  to,  55 — 61 
Crown  debts,  504 

deeds  of  arrangement,  land  charges,  503 
land  in  Land  Registry,  504 

land  in  Middlesex.     See  Middlesex  Registry  Act 
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REGISTRATION— coiifo-TiMcd. 

of  land  in  Yorkshire.     See  Yorkshiee  Registry  Act 

of  lis  pendens,  571 

of  mining  effects  \vithin  Stannaries,  509 

of  mortgage  of  ship,  510,  511 

of  patents,  511,  512 

of  purohase-deed,  may  estop  vendor  from  setting  up  hen,  525 

of  writs  and  orders  affecting  land,  501 

under  Bills  of  Sale  Act,  sect.  10.  .509 

Land  Registry  Act,  1862.  .504 

Land  Transfer  Act,  1875.  .505 

REGISTRY  ACTS, 

do  not  create  constructive  notice,  567 
effect  of,  on  tacking,  360 
notice  in  case  of  land  subject  to,  561,  562 
See  Middlesex  Registry  Act  ;  Yorkshirb  Registry  Act 
RELEASE, 

by  debenture-holders,  583,  584 
dehvery  of  mortgage  deed  to  mortgagor,  583 
limited  to  matters  in  contemplation  of  parties,  583 
of  equity  of  redemption,  631,  632 

does  not  necessarily  extinguish  mortgage,  632 

in  consideration  of  mortgage  debt,  631 

merger  of  term,  632 

with  qualified  right  of  repurchase,  631 

when  set  aside,  631 
of  one  of  several  sureties,  596,  597 
of  principal  debtor  when  it  releases  surety,  594,  595 
when  construed  as  agreement  not  to  sue,  596 
without  consideration  must  be  under  seal,  583 

REMAINDERMAN.     See  Tenant  for  Life  and  Remainderman 

RENEWED  LEASE, 

is  subject  to  mortgage  of  original,  219 

when  mortgagor  of  original  term  may  redeem,  349 

RENT, 

account  of,  against  mortgagee  in  possession,  402,  666,  667 

against  unpaid  vendor,  408,  409 
charge  on  future,  within  Statute  of  Frauds,  31 
in  arrear  does  not  pass  on  transfer  of  mortgage,  438 
mortgagee  letting  premises  with  restriction,  402 
mortgagor  in  possession  may  sue  for,  227,  230 
right  of  mortgagor  in  possession  to,  226 
See  Occupation  Rent 

RENT-CHARGE, 

avoidance  of  unregistered,  503,  504 

grantee  of,  cannot  get  injunction  to  restrain  waste,  231 

when  entitled  to  sale  of  corpus,  421,  422 
holders  of  railway,  prior  to  debenture-holders,  187,  188 
personal  remedy  of  grantee,  283,  284 
against  grantor,  283 

terre  tenant,  283 
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personal  remedy  of  grantee — continued. 
tenant  for  years  not  liable,  283 
terre  tenant  liable  for  whole  debt,  283 

not  liable  unless  in  possession,  284 
power  of  sale  given  to  grantee  of,  241,  242 
redemption  of,  336 
right  of  grantee  of,  to  take  possession,  299 

REPAIRS.    See  Necessary  Repairs 

REPUTED   OWNERSHIP, 

Bankruptcy  Act,  1883,  sect.  44.  .474,  475 
building  agreement,  482 
burden  of  proof  in  trustee,  475 
confined  to  goods  and  trade  debts,  475 
"  consent,"  390 
"  debts,"  482 
determination  of  consent, 

by  hona  fide  demand  of  possession,  477 

by  giving  notice  of  assignment,  476,  477 

by  taking  possession,  476 

by  taking  possession  of  part,  477 
does  not  apply  to  administration  or  ^vinding  up,  475 
except  where  bankrupt  originally  owner,  475 
fraudulent  trust,  482 
in  his  trade  or  business,  476 
none  where  true  owner  ignorant,  476 
or  incapable  of  consenting,  476 
"  possession,"  475 

protracted  transaction  under  sect.  49.  .477,  478 
"  reputed  owner"  479 — 482 

as  to  all  goods  within  its  scope,  481 

doctrine  does  not  apply  to  joint  reputed  owners,  482 

factors  and  agents,  480 

in  what  cases  custom  established,  481 

notorioiTS  custom  excludes  doctrine,  480 

partnership,  482 
seizure  by  sherifi  determining  possession,  475,  476 
"  true  owner,"  478 — 479 

beneficiaries,  479 

dormant  partner,  479 

exception  of  ship  or  share,  479 

grantee  of  bill  of  sale,  478,  479 

lessor,  479 

mortgagee,  478 

trustees  of  settlement,  479 

REQUEST, 

effect  of  contract  to  give  charge  on,  26,  27 

RE-REGISTRY, 

of  bills  of  sale,  60 

RE-SETTLEMENT, 

mortgage  operating  as,  449 — 453.    See  Equity  of  Redemption,    Re- 
settlement of 
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RESIDENCE, 

of  grantor  of  biU  of  sale,  what  sufficient  description  of,  56,  57 

RESPONDENTIA  BOND, 

priority  of,  577 
what,  162 

RESTRAINING  THE  MORTGAGEE,  427— 431 

A.  Under  Statutory  Provisions,  427 — 429 

under  Bills  of  Sale  Act,  1882.  .428,  429 

Companies  (Consolidation)  Act,  1908.  .428 
right  to  distrain,  428 
right  to  realize  security,  428 
Railway  Companies  Act,  1867.  .427 

B.  On  equitable  grounds,  429 — 431 

interfering  with  possession,  429 

mortgagee  cannot  sue,  where  he  cannot  restore  property,  431 

restraining  transfer  of  legal  estate,  430 

satisfied  mortgagee  cannot  foreclose,  430,  431 

staying  ejectment,  429 

terms  on  which  sale  restrained,  430 

trustee  restrained  from  foreclosing,  430 

when  restrained,  430 

sale  not  restrained,  430 

RESTS,  ACCOUNT  WITH, 

continued  until  certificate,  405 

directed  if  possession  taken  when  no  interest  in  arrear,  405,  406 

form  of,  404 

in  account  of  occupation  rent,  405 

or  from  time  that  debt  is  fuUy  paid,  406 

or  if  mortgagee  sets  up  that  mortgage  is  absolute  conveyance,  406 

or  if  mortgagee  sets  up  title  as  o^vner,  406 

or  if  rest  made  by  parties,  406 

REVERSION, 

purchase  of,  by  mortgagor  of  lease  enures  to  benefit  of  mortgagee,  219 


SALARIES 

paid  by  mortgagee,  when  added  to  security,  380 

SALE, 

apparent,  treated  as  mortgage,  343 
mortgagee  cannot  set  up  Statute  of  Frauds,  343 
no  provision  for,  allowed  in  mortgage,  341 
though  conveyance  intentionally  made  absolute,  343 
vendor  must  comply  strictly  with  terms,  345 
when  set  aside,  purchaser  given  hen  for  consideration,  346 
given  interest,  374 

given  hen  for  lasting  improvements,  380,  381 
with  right  of  repurchase,  distinguished  from  mortgage,  345 

SALE,  POWER  OF, 
A.  In  case  of  lien, 

given  to  innkeeper  by  statute,  82 
none  in  case  of  common  law  lien,  81 
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B.  In  case  of  pledge, 

action  by  pledgee  for  deficit  on  sale,  274 
Court  will  advertise  if  address  unknown  to  give,  238 
effect  of  unauthorized  sale  by  pledgee,  240,  625 
in  cases  under  Pawnbrokers  Act,  240 
reasonable  notice,  239 
when  no  time  is  fixed  for  repayment,  239 
time  is  fixed  for  repayment,  239 

C.  In  case  of  mortgatje, 

account  of  proceeds  of  sale  against  mortgage,  667 

application  of  proceeds  of  sale,  250 

Bills  of  Sale,  240 

Conveyancing  Act  does  not  apply  to  debentures,  242 

determination  of,  254 

first  and  second  mortgagees  may  join,  250 

he  may  sell  to  corporation  of  which  he  is  member,  248 

land  and  minerals  may  be  sold  separately,  242 

liabihty  of  mortgagee's  agent  to  mortgagee,  251 

to  persons  claiming  under  mortgagor,  251 
mortgagee  cannot  sell  to  himself,  247 

not  trustee  of,  248  , 

seUing  as  absolute  owner,  254 
trustee  of  surplus  proceeds  of  sale,  250 
mortgagees  of  difi:erent  properties  may  join,  250 
mortgages  of  land,  242 

personal  chattels,  240 
ships,  241 
nor  to  agent  conducting  sale,  247 
not  extinguished  by  transfer,  438 
or  one  of  several  co-mortgagors,  248 
part  of  purchase  money  may  be  left  on  mortgage,  250 
protection  of  hona  fide  purchases,  252 
puisne  mortgagee  may  purchase,  248 
purchase  by  co-mortgagor,  254 

of  land  under  Land  Registry  Act,  254 
purchaser  may  assume  omnia  rite  esse  acta,  253 

protected,  though  mortgage  satisfied,  253 
sale  at  undervalue,  249 

sale  by  mortgagor  with  mortgagee's  concurrence,  252  j 
must  be  bona  fide,  249 
under  depreciatory  conditions,  249 
stock  mortgages,  240 
terms  on  which  sale  restrained,  429 
when  not  restrained,  430 
when  restrained,  430 
under  Conveyancing  Act,  242 
what  mortgagee  can  convey,  243 

effect  of  Lord  Cranworth's  Act,  244 
when  he  is  constructive  trustee,  251 

mortgagee  is  express  trustee,  251 
when  power  becomes  exercisable,  244  j 
form  of  notice,  246 
provisions  requiring  notice,  246 
revival  of  notice,  246 
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C.  In  case  of  mortgage — oontinued. 

when  power  becomes  exerciseable — continued. 
waiver  of  notice,  246 

where  mortgagee  is  mortgagor's  solicitor,  245 
withdrawal  of  notice,  246 
whether  extinguished  by  transfer  or  sub-mortgage,  255 

mortgagee  can  charge  commission  on  sale,  371,  372,  394 
sale  under  power  in  mortgage  opens  foreclosure,  633 
who  may  exercise,  242 

when  mortgagee  is  lunatic,  243 
SALE   BY  THE   COURT, 

A.  Under  the  general  jurisdiction,  419 — 422 

as  to  rent-charge  created  by  will,  421 
deposit  of  title-deeds  entitles  to,  419 
equitable  charge  or  lieu  entitles  to,  419 
even  where  purchaser  is  railway  company,  420 
including  trustee's  right  of  indemnity,  419 
public  undertaking  cannot  be  sold,  419 
rent-charge  created  for  value  gives  right  to,  421 
vendor's  lien  on  land  may  be  epforced  by,  420 
when  Court  orders  of  foreign  land,  640,  641 

B.  Under  the  Judgments  Act,  1864.  .422,  423 

form  of  order,  423 
judgment  creditor  may  obtain,  422 
proceeds  of,  how  distributable,  423 
registration  of  judgment,  423 

C.  Under  the  Conveyancing  Act,  1881 .  .423 — 426 

Act  applies  to  equity  of  redemption,  425 

at  what  stage  order  made,  425 

conduct  of  sale,  when  given  to  mortgagor,  425 

Conveyancing  Act,  sect.  25.  .423 

notice  to  mortgagor  of  intention  to  sell,  425 

purchaser  not  affected  by  irregularity,  426 

reserve  price,  when  fixed,  425,  426 

sale  out  of  Court,  426 

when  sale  not  ordered  as  against  first  mortgagor,  425 

SALVAGE, 

expenditure  on  land  gives  no  lien  in  England,  122 

gives  lien  in  Ireland,.  124 
lien  for,  151 

confined  to  property  salved,  151 

none  in  favour  of  crew  or  contractor,  151 

what  may  be  salved,  151 

when  it  arises.  151 
pajonents  by  mort.gagee  may  be  added  to  security,  378,  379 
proceedings  by  puisne  incumbrancer,  costs  of,  388 

SEAL, 

what  required  for  deed,  5 

SEAMAN, 

lien  of,  for  wages,  152 

cannot  be  excluded  by  agreement,  153 
independent  of  owner's  personal  liability,  153 
A.M.  [  61  ]  3  c 
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lien  of,  for  wages — continued. 

lien  for  expenses  of  sending  home  seaman,  153 
prior  to  master's  lien,  575 
salvage  lien,  575 
lien  for  collision,  575 
seaman  defined,  152 
what  it  extends  to,  152 
supercargo  is  a,  ^Yitllin  sect.  10  of  Admiralty  Court  Act,  1881 . .  152, 153 

SECURED   CREDITOR, 

creditor  who  obtains  writ  of  sequestration  not,  287 
distinguished  from  unsecured,  1 

in  bankruptcy.     See  Bankruptcy,  Secured  Creditor  in 
not  entitled  after  notice  to  receive  of  debt  from  debtor,  292 

SECURITY, 

devolution  of  the,  448 

testator  being  mortgagee  in  possession,  448 

SEIZE, 

power  to,  chattels  comprised  in  a  bill  of  sale,  71,  72 
if  grantor  removes  goods,  73 
on  breach  of  covenant  by  grantor,  73  ^ 

SEQUESTRATORS, 

mortgagee  entitled  to  rents  received  by,  303 

SERVICES, 

whether  mortgagee  can  charge  for  personal,  393 — 397 

SET-OPE, 

by  executor  of  debts  due  from  legatee,  444 
by  mortgagor  against  transferee,  444 

apphes  where  creditor  is  enforcing  remedy  against  property,  444 

of  contingent  debt,  443 

of  debt  due  before  notice  of  transfer,  442 

of  unliquidated  damages,  443 
effect  of,  on  solicitor's  statutory  lien,  147 
in  action  to  recover  pledge  by  defendant,  679 

by  plaintiff,  679,  680 
none  against  mortgagee  in  partition  action,  124 

SETTLED  ACCOUNT, 
when  opened,  668,  669 

account  opened  generally  where  numerous  errors,  668 
accounting  party  in  fiduciary  relation,  669 
liberty  to  surcharge  and  falsify,  668 
or  fraud  by  accounting  party,  669  . 

SETTLED   LAND   ACT, 

mortgagee's  costs  of  proceedings  under,  384 

SETTLEMENT, 

of  equity  of  redemption,  mortgagee  not  affected  by,  368 
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SHARES, 

company's  lien  on,  115,  621 
in  railway  company,  transfer  of,  18 
trading  company,  transfer  of,  19 
lien  on,  is  a  "  security,"  114, 
mortgagee  of,  as  afieoted,  by  notice,  558 
transfer  for  value  of,  41 

SHERIEE, 

payments  made  by  company  to,  193 
seizure  by,  under  writ  of  fi.  fa.,  193 

SHIP, 

labour  on,  gives  common  law"  lien,  89 
lien  of  purchaser  of,  for  advance,  112 

SHIP,   MORTGAGE   OF, 

account  against  mortgagee  recklessly  employing,  40^ 

Admiralty  jurisdiction  over,  64,5 

carries  appurtenances,  216 

discharge  of,  690 

equitable,  36 

legal,  510 

mortgagee  in  possession  of,  306 — 309.     See  Possession,  Mortgagee  in 

mortgagee  of,  entitled  to  receiver  and  manager,  324 

mortgagor  in  possession  of,  233,  234 

not  within  Bills  of  Sale  Act,  49,  50 

parol  evidence  admissible  to  show  that  bill  of  sale  is  mortgage,  344 

power  of  sale  in,  241 

priorities  of,  510 

preferred  to  claims  arising  on  institution  of  suit,  576 

to  bottomry  bonds,  577 

to  maritime  liens,  576,  677 
registration  of,  510 
share  of,  8 
transfer  of,  435 

SHIPOWNER'S  LIEN, 
at  comtnoyi  law, 
for  freight,  84 

passage  money,  85 
none  for  advanced  freight,  84 
or  for  dead  freight,  85 
for  general  average,  90,  91 
particular  average,  91 
under  special  contract,  85 — 88 

bill  of  lading  may  incorporate  charterparty,  88 
charterer  cannot  claim  rights  inconsistent  with  charterparty,  87 
effect  of  special  contract  on,  105 
for  dead  freight,  85 
demurrage,  86 

at  port  of  discharge,  86 

loading,  86 
in  sense  of  undue  detention,  87 
for  freight,  85 

indorsee  of  bill  of  lading  not  bound  by  charterparty,  87 
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SIGNATURE, 

whether  deed,  requires,  4 

SILENCE 

of  prior  mortgagee,  estoppel  arising  from,  533 

SOLICITOR, 

authority  of,  to  receive  payment,  201 
effect  of  receipt  by,  on  sale  by  mortgagee,  638 
liability  of  mortgagee's,  who  conducts  sale,  252 
lien  on  documents,  94 — 102 

available  against  trustee  in  bankruptcy  or  hquidator,  96 
can  be  enforced  though  debt  statute  barred,  615 
determination  of,  by  loss  of  possession,  625,  626 
effect  of  changes  in  firm,  97 

special  contract  on,  103 
lien  of  town  agent,  101,  102 
limitations  on  right  of  detainer,  98 
effect  of  changes  in  firm,  100 
under  Bankruptcy  Act,  1883,  sect.  27.  .99 
Companies  Act,  1862,  sect.  115.  .99 
where  client  acts  in  representative  capacity,  101 
compellable  to  produce,  98 
soUcitor  discharged  by  chent,  100 

for  misconduct,  100,  101 
discharges  himself,  99,  100 
none  if  acquired  after  winding  up  order,  96 
only  available  against  chent,  97 

soUcitor  must  get  possession  as  solicitor  for  client,  96 
subject  to  equities  against  chent,  96 
to  what  papers  it  extends,  95 
what  costs  it  covers,  95 
when  ordered  to  dehver  up  papers,  680,  681 
where  chent  is  executor  or  trustee,  96 
solicitor  acts  for  two  parties,  98 
whether  lost  by  taking  security,  628 
lien  on  the  proceeds  of  an  action,  139 — 148 

assignees  of  subject-matter  of  action  postponed  to,  145,  146 
by  whom  right  may  be  enforced,  141 
charge  not  confined  to  ohent's  interest,  141 
creditors  postponed  to,  146 
effect  of  compromise  on,  148 

on  right  of  set-off,  147 
Statute  of  Limitations  on,  148 
enforcement  of,  677,  678 

before  what  Court  it  should  be  made,  678 
form  of  order  declaring  charge,  678 
how  apphcation  should  be  made,  677 
must  be  employed  by  party,  140 
no  charge  for  costs  of  arbitration,  140 
nor  where  client  is  able  to  pay,  140 
not  lost  by  obtaining  judgment  for  costs,  616 
order  only  made  for  taxed  costs,  145 
priorities  where  several  solicitors  employed,  141 
priority  of  maritime  hens  over,  577 
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SOLICITOR— coTC^mMed 

Ken  on  the  process  of  an  action — oontimied. 
Solicitors  Act,  1860,  sect.  28.  .139 
suit  relating  to  easement,  145 
what  property  can  be  charged,' 142 
ahmony  pendente  lite,  143 
money  received  by  way  of  compromise,  142 
when  property  preserved  within  Act,  144,  145 
recovered  within  Act,  143,  144 
misapplying  his  client's  moneys,  116 
mortgagor  can  tax  mortgagee's  costs  of  redemption  action,  393 

employs,  as  agent  to  sell  mortgaged  property,  442 
notice  to,  as  afiecting  cUent,  567 — 569.     See  Notice 
of  tmstees  has  no  lien  on  trust  estate,  121 

notice  to,  not  notice  to  trustees,  551 
scnle  fee  for  negotiating,  may  charge,  396 
solicitor -mortgagee, 

cannot  contract  for  commission  for  receiving  rents,  397 

costs  of  preparing  mortgage  by,  378 

law  before  Mortgagee's  Legal  Costs  Act,  394,  395 

now  entitled  to  profit  costs,  394,  395 

power  of  sale  in  mortgage  to,  245 

SPECIALTY, 

merger  of  simple  contract  debt  in,  601,  602 
right  of  creditor  by,  against  heir,  280 
against  devisee,  280 
in  equity,  280 
when  mortgage  debt  is,  208,  209 

SPECIFIC  PERFORMANCE, 

agreement  not  to  call  in  principal,  200 

but  given  of  contract  to  give  security,  199 

consolidation,  200 

not  given  of  contract  to  make  or  take  loan,  199 

ordinary  power  of  sale,  what,  200 

subject-matter  of  security  not  enlarged,  199,  200 

what  are  usual  covenants  in  mortgage,  199 

STAMPS,  205 

bills  of  sale,  206 
Building  Society  mortgages,  206 
duty  on  mortgages,  205 
transfers,  448 
loan  capital,  206 
marketable,  206 

STANNARIES, 

registration  of  mortgages  of  mining  effects  in,  509 

STAYING  ACCOUNTS, 

in  foreclosure  action,  668 

STOCK, 

contract  to  replace,  how  satisfied,  372 
measure  of  damages  in  mortgage  of,  209 
mortgagee  of,  must  retransfer  on  payment,  690 
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STO  CK — continued. 

power  of  sale  in  mortgage  of,  240 
transfer  of  railway,  18 

STOCKBROKER, 

depositing  client's  securities  at  a  bank,  104 
pledging  certificates  to  jobber,  250 

STOCKBROKER'S  LIEN,  94 

effect  of  special  contract  on,  104 

STOP-ORDER, 

costs  of  mortgagee  obtaining,  charged  on  property,  378 

form  of,  when  coiifined  to  income,  548 

fund  carried  to  separate  account  after,  553 

gives  priority  in  respect  of  fund  in  Court,  548 

not  made  on  fund  in  Court  belonging  to  lunatic,  548 

required  where  fund  paid  into  Court  after  notice,  553 
on  fund  carried  to  separate  account,  553 
where  fund  partly  in  Court,  partly  in  hands  of  trustees,  548 

SUB-DEMISE, 

mortgage  of  leaseholds  by,  11 

SUB-FREIGHT, 
lien  for,  86 

SUBROGATION, 

to  executor's  right  of  indemnity,  120 
to  trustee's  right  of  indemnity,  121 

SURETY, 

discharge,  of,  594 — 597 

agreement  to  give  time  to  prmoipal  debtor,  596 
alteration  of  terms  of  original  contract,  595 
assignment  of  debt  and  securities,  595 
contracting  as  prmoipal  debtor,  594 
creditor  afterwards  learning  of  suretyship,  594 
inaction  by  creditor,  596 

joint  principal  debtor  afterwards  becoming,  594 
release  construed  as  agreement  not  to  sue,  590 
of  debtor  by  operation  of  law,  595 
of  principal  debtor,  595 
of  one  of  several  sureties,  596 
reservation  of  rights  against,  596 
right  of  surety  to  securities  taken  by  creditor,  597 
securities  subsequently  taken  by  creditor,  597 
surety  mortgaging  his  own  property,  594 
for  interest  under  mortgage  may  redeem,  348 
receiver,  liabiUty  of,  323 

right  of,  to  indemnity,  323 
limitation  of  action  against,  on  covenant.  605 
no  tacking  or  consolidation  against,  353 
redeeming  is  entitled  to  all  securities  held  by  creditor,  352 
right  of,  to  exoneration,  455 

to  contribution  from  co-surety,  456 
unless  not  kno-wn  to  be  such  to  creditor,  353 
when  necessary  party  to  foreclosure  action,  (150 
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SYMBOL, 

delivery  of,  as  changing  possession,  76 


TABULA  IN  NAUFRAGIO, 
doctrine  of,  539 

first  mortgagee  with  notice  of  second  may  transfer  to  third,  540 
legal  estate  got  in  from  trustee,  541 — 543 

unsatisfied  mortgagee,  542,  543 
legal  estate  may  be  got  in  after  notice,  540 
loan  must  have  been  made  on  security  of  land,  539 
mortgagor  declaring  himself  trustee  of  legal  estate,  543 
second  and  third  mortgagee  both  desiring  to  redeem,  540 
third  incumbrancer  paying  ofi  first,  540 
Yorkshire  Registries  Act,  1884,  sect.  16.  .539 

TACKING, 

I.  Unsecured  debts, 

none  against  assignee  of  equity  of  redemption,  357 

as  against  mortgagor,  357 

to  prejudice  of  creditors,  357 
of  debts  by  bond  or  covenant,  357 
of  simple  contract  debts,  357 

II.  Secured  debts, 

advance  must  be  made  on  security  of  estate,  360 
and  without  notice  of  prior  equity,  360 
as  against  puisne  incumbrancers,  358 
by  mortgagee  of  ship  against  assignee  of  freight,  361 
by  trustee,  359 

confined  to  legal  mortgages,  358 
effect  of  Registry  Acts  on,  360 

Vendor  and  Purchaser  Act,  sect.  7 . .  360 
receipt  of  building  society  carries  legal  estate,  359 
where  mortgagees  are  joint  tenants  notice  to  one  prevents  both 

from,  360 
Yorkshire  Registries  Act,  1884,  sect.  16.  .361,  508,  509 

TENANCY, 

constituted  by  attornment  to  receiver,  318 
created  by  attornment  clause.     See  Attoknment  Claitsb 
See  Lease 

TENANT  FOR  LIFE, 

expenditure  by,  gives  no  lien,  122 

Men  of,  on  renewed  lease  or  reversion  for  purchase-money,  118 

may  redeem,  347 

merger  of  charge  paid  off  by,  not  presumed,  587 

notice  affecting,  does  not  bind  remainderman,  559 

omission  of,  to  take  assignment  to  trustee,  587 

paying  interest  on  charge  in  excess  of  rents,  587 

power  of,  to  borrow  money,  167 

remainderman  cannot  be  foreclosed  by,  414 

redeem,  347 
whether  he  can  set  up  charge  after  intending  to  merge  it,  589 
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TENANT  FOR  LIEE  AND  REMAINDERMAN, 

incidence  of  mortgage  debt  as  between,  462 — 464 
assignee  of  life  estate,  463 
mortgage  payable  by  instalments,  463 
remainderman,  whether  entitled  to  receiver,  463 

given  charge  on  future  rents,  118,  464 
whether  he  can  have  account,  464 
second  tenant  for  life  need  not  pay  arrears  of  first,  463 
tenant  for  life  must  keep  down  incumbrances,  462 

paying  interest  in  excess  of  rents,  463 
two  estates  devised  as  one  property,  462,  463 

TENANT  IN  COMMON, 

acquires  no  Hen  by  expenditure  on  property,  124 
may  redeem,  347 

TENANT  IN  FEE, 

absolute  interest  in  charge  and  estate  must  unite  during  life,  589, 
payment  by,  whose  title  is  disputed,  589 

with  executory  devise  over,  588 
presumption  of  merger,  on  payment  of  charge  by,  588 

TENANT  IN  TAIL, 

adult  need  not  keep  down  incumbrances,  464 

but  infant  must,  464 
ordered  to  disentail  in  action  to  enforce  charge,  675 
whether  payment  of  charge  by,  operates  as  merger,  587,  588 
where  he  beheves  himself  tenant  in  fee,  590 
tenant  in  tail  is  infant,  588 

TENDER, 

after  default,  624 
by  agent,  625 

a  mortgagor,  624 
cheques,  623 
coins,  bank-notes,  622 
conditional,  624 

demand  of  more  than  is  due,  623 
determines  pledge,  622 

possessory  lien,  628 
does  not  determine  mortgagee's  property  in  security,  616 

discharge  debt,  601 
mortgagee  must  pay  costs  of  htigation  after,  391 
of  more  than  is  due,  623 
refusal  to  state  amount  due,  623 
stops  interest  running  on  mortgage  debt,  376 
tenderer  must  keep  money  ready,  622 
to  agent,  625 
under  protest,  624 
waiver  of  production,  623 

tender,  623 
where  apparent  agent  disclaims  autlioril-y,  625 

TERM, 

fixed,  272 

mortgage  by  creation  of,  2 
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TEUMr— continued. 

mortgagee  of,  not  entitled  to  title-deeds  of  fee,  221 
See  also  Leaseholds 

TIMBER, 

rights  of  mortgagee  in  possession  over,  305 
when  mortgagor  in  possession  may  cut,  230,  231 

TITLE-DEEDS 

but  not  if  he  receives  part,  in  behef  that  he  receives  all,  563 

mortgagee  of  term,  221 
Conveyancing  Act,  1881,  sect.  21  (7).  .221 
deposit  of,  not  pledge  of  deeds,  76 
equitable  mortgagee  entitled  to,  221,  544 

security  by  deposit  of,  33 — 36 
implied  authority  to  borrow  from  possession  of,  176,  517 
legal  m.ortgagee  in  fee  entitled  to,  221,  543,  544 
mortgagee  must  return,  on  payment,  685 
mortgagor  could  not  inspect  before  Conveyancing  Act,  222 
entitled  to,  except  as  against  mortgagee,  223 
indemnity  on  loss  of,  689 
no  inquiry  for,  affects  mortgagee  with  notice,  563 
omission  to  get,  on  return  of,  as  estopping  mortgagee,  526 

allowing  them  to  remain  with  mortgagor,  529 

holders  of  floating  charge  debentures,  526 

mortgagor  entitled  to  retain,  528 

negligence  of  trustee,  527 

no  evidence  of  fraud  or  negligence,  527 

no  inquiry  for,  526 

possession  of,  by  later  incumbrancer,  529 

reasonable  excuse  for  failure  to  dehver,  527 

receipt  of  part  of,  528 

return  of,  to  mortgagor,  529 

to  be  handed  over  on  completion,  527 
or  is  given  reasonable  excuse  for  non-dehvery,  564 
recovery  of,  in  foreclosure  action,  543,  544 
right  of  mortgagor  to  inspect,  221,  222 
soHoitor's  hen  may  be  lost  by  handing  over,  626 
transfer  of,  for  value,  436 

mortis  caicsa,  437 
treated  as  personal  chattels  and  mortgaged  by  bill  of  sale,  76 
voluntary  transfer  of,  437 
when  entitled  to  compensation,  689 

production  ordered  apart  from  Act,  223 
where  several  have  interest  in,  221 

TOWAGE, 

no  lien  for,  apart  from  salvage,  151 

TOWN  AGENT, 

cannot  obtain  charging  order,  140 
Men  of,  101,  102 

TOWN  CLERK, 
lien  of,  102 
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TRADE-MACHINERY, 

in  case  of  mortgages  in  fee,  214 

of  leaseholds,  214 
macliinery  excluded  from  definition  in  Act,  214 
made  personal  chattels  within  Bills  of  Sale  Acts,  213 
mortgages  of,  when  within  Acts,  214 

TRADE  MARK, 
assignment  of,  21 
owners  of,  have  no  lien  on  goods  fraudulently  marked,  121 

TRAMWAY  COMPANY, 

mortgagees  of,  cannot  sell  undertaking,  420 

TRANSFER, 

costs  of,  by  mortgagee,  cannot  be  added  to  security,  381 
effect  of,  by  mortgagee  in  possession,  401 
effect  of  blank,  of  shares,  41,  445,  562,  563 
except  where  mortgagee  in  possession,  686 
mortgagor  entitled  to,  instead  of  reconveyance,  686 
of  bill  of  sale  need  not  be  registered,  61 
of  equity  of  redemption.     See  Equity  ot  Rbdemttioh. 
of  security  at  law,  433 — 435 

and  debenture  stock,  434 

contract  for  sale  of  interest  in  land,  434,  435 

debts  may  be  transferred  at  law,  434 

of  mortgage  of  ship,  435 

of  property  without  debt,  433 

of  railway  mortgages  and  bonds,  434 

of  registered  charge  under  Land  Transfer  Act,  435 

of  statutory  mortgages,  435 

receipt  by  Building  Society  passes  equal  estate,  434 

transferor  when  estopped  from  setting  up  equity,  433 
of  security  at  equity,  435 — 437 

of  charge  in  favour  of  firm,  437 

of  debt  without  property,  437 

of  deposit  of  title-deeds,  436 

of  documents  of  title  to  personalty,  437 

of  secured  debt  in  equity,  435 

of  title-deeds  mortis  causa,  437 

paj-ment  of  charge  by  stranger,  436 

retention  of  collateral  securities,  437 

voluntary,  of  debt,  437 
of  title-deeds,  437 
of  shares,  when  void  at  law,  8 
on  what  terms  made,  686 

persons  having  mortgage  or  charge  may  transfer,  433 
pledgee  may  transfer,  433 
possessory  lien  cannot  be  transferred,  433 
what  is,  witliin  Bills  of  Sale  Act,  47 
what  passes  by,  438 

extinction  of  covenant  to  pay,  438 

interest  in  arrear  cannot  be  made  principal,  438 

presumption  that  powers  are  kept  alive,  438 

rent  in  arrear  does  not  pass,  438 
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TRANSFEREE, 

legal  title,  20 

of  mortgage,  may  enforce  it  for  full  amount,  439 

of  securities  transferable  at  law,  when  he  takes  free  from  equities,  440 
in  equity,  takes  subject  to  equities,  441 

or  can  be  put  on  equitable  terms,  440 

or  takes  advantage  of  former  agency,  439 

payment  to  transferor  before  notice  good  against,  442 

ratification  by  mortgagor  of  voidable  contract,  448 

right  of  set-ofi  against,  443 

debts  due  from  legatee,  444 
unliquidated  damages,  443 

takes  subject  to  state  of  account,  442 

unless  he  is  trustee  for  mortgagor,  439 

lohen  mortgagor  estopped  as  against,  444 
debentures  payable  to  bearer,  445 
deposit  of  certificates  with  blank  transfer,  445,  562,  563 
receipt  by  mortgagor  for  more  than  he  received,  445 
subsequent  acknowledgments  by  mortgagor,  447 

whether  he  takes  by  assignment  or  sub-mortgage,  441 

TRUE   OWNER, 

general  hen  not  available  against,  93 

meaning  of,  in  reputed  ownership  clause,  478,  479 

sect.  5  of  the  Bills  of  Sale  Act,  1882 . .  54 
particular  lien  when  available  against,  92 

TRUST, 

no  priority  gained  through  breach  of,  536 

TRUST  FOR  SALE, 

mortgage  by  way  of,  2 

when  riglit  to  redeem  barred  in,  636 
no  foreclosure  in  mortgage  by  way  of,  412 
where  it  authorizes  mortgage,  168 

TRUST  FUND, 

priority  of  assignments  of,  547 — 556.     See  Notice 

TRUSTEE,  TRUSTEES, 

charity  may  mortgage  with  consent  of  Charity  Commissioners,  168 

distribute  fund,  when  successive  assignees,  555 

duties  of,  with  respect  to  incumbrances  on  fund,  555 

entitled  to  lien  though  part  owner,  122 

impounding  equitable  interest  of,  116 

improper  investment  by,  116 

lien  of,  on  trust  fund,  118 — 121 

arises  from  right  to  indemnity,  118 

carrying  on  business  under  a  creditor's  deed,  119 

confined  to  fund  on  which  expenditure  is  made,  120 

property  subject  to  trust,  120 
creditors  of  executor  carrying  on  testator's  business,  121 
distinguished  from  personal  right  of  indemnity,  120 
executor  carrying  on  business,  119 

none  where  expenditure  could  have  been  met  out  of  trust  funds, 
120 
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TRUSTEE,    TRUSTEES— coTC^mMef?. 
lien  of,  on  trust  ftmi — continued. 

subrogation  to  trustees'  right  of  indemnity,  121 

trustees  of  voidable  settlement,  119 
void  settlement,  119 
lien  of  company  on  shares  held  by,  113,  530 
mixing  trust  funds  with  Ms  own,  115 
need  not  answer  inquiries  of  intending  lender,  555 
notice  affecting,  binds  cestui  que  trust,  558 
notice  to  sohcitor  of,  not  effectual,  551 

represent  trust  estate  in  foreclosure  or  redemption  action,  651 
tacking  by,  359 

taking  mortgage  in  name  of,  not  estoppel,  629,  530 
though  he  has  advanced  part  of  money,  530 
TJltra  Vires 

borrowing  by  corporation,  293 
railway  company,  293 
unincorporated  building  society,  294 

extent  of  jMasj-lenders'  rights,  295 

origin  of  doctrine,  295 

ratification  of  invalid  loan,  293 

subrogation,  what,  294 
when  fixed  with  notice  of  incumbrance  on  fund,  551 
when  he  can  authorize  agent  to  receive  payment,  201 
whether  legal  estate  acquired  from,  protects  mortgage,  541 — 543 

where  both  trustee  and  mortgagee  have  notice  of  breach  of  trust, 
541 

where  trustee  has,  but  mortgagee  has  not  notice,  541 

w4iere  trustee  has  not,  but  mortgagee  has  notice,  541 

TRUSTEE  IN  BANKRUPTCY.    ,Sfee  Bankruptcy,  Trustee  in 


UNCALLED  CAPITAL, 

company  can  give  itself  power  to  mortgage,  190 
mortgage  of,  is  fraudulent  against  shareholders,  191 
mortgagee  of,  may  foreclose,  414 
what  words  authorize  mortgage  of,  190,  191 

UNCERTAINTY, 

charge  on  future  property  when  void  for,  30 

UNDERWOOD, 

mortgagor  in  possession  may  cut,  226 


VALUATION 

by  secured  creditor  in  bankruptcy,  288,  289 

VENDOR  AND  PURCHASER, 

notice  of  covenants  in  leases  as  between,  561 
purchaser  may  keep  incumbrances  on  foot,  586 
purchaser  of  equity  of  redemption  must  indemnify  vendor,  458 
not  personally  Uable  for  mortgage  debt,  458 
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VENDOR'S  LIEN, 

I.  On  Land,  107—110 

aooount  against  vendor  remaining  in  possession,  408,  409.     See 

Accounts,  IV 
even  where  vendee  is  railway,  420 
extends  to  copyholds,  107 

but  not  superfluous  land  sold  by  railway,  108 
to  land  sold  to  railway,  108 
to  lease  in  consideration  of  premium,  108 
extinction  of,  621 
for  unpaid  purchase-money,  107 
may  be  enforced  by  sale,  420 
not  witliin  Middlesex  Registry  Act,  507 
vendor  when  entitled  to  recission,  42,  421 
when  receiver  appointed  in  action  to  enforce,  313 
where  consideration  is  security,  108 
annuity,  109 
bond,  110 
■witliin  Yorkshire  Registry  Act,  507 
II.  On  Goods, 

for  unpaid  purchase-money  on  steamship  share  is  not  a  mortgage, 

363 
how  determined,  626,  627 

on  personal  estate  not  subject  to  any  Statute  of  Limitations,  621 
priority  over  floating  charge,  110 
Sale  of  Goods  Act,  1893,  sect.  39.  .91 
unpaid  vendor  not  by  virtue  of,  secured  creditor,  286 
within  Bills  of  Sale  Act,  49 

VESTING   ORDER, 

under  Trustee  Act,  1893,  sect.  29.  .688 
where  mortgagee  is  infant,  687 
lunatic,  688 

VOID  MORTGAGE, 

when  enforced  as  charge,  27,  28 


WAGES, 

hen  of  master  of  ship  for,  153.     See  Master 
hen  of  seaman  for,  153.     See  Seaman 

WAIVER   OP  PRODUCTION, 
when  equivalent  to  tender,  623 

WAREHOUSEMAN'S  LIEN,  629 

WARING,  RULE  IN  EX  PARTE,  127,  128 

WATERWORKS  COMPANY, 

debenture-holders  cannot  sell  undertaking,  420 

WELSH  MORTGAGE, 

accounts  in  case  of,  408 
does  not  create  debt,  208 
no  foreclosure  of,  411 
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WELSH  mortgage:— ccmtinued. 
redemption  of,  332 
right  of  mortgagee  to  enter,  298 
wliat,  2 
when  right  to  redeem  accrues  in,  635 

WEST  INDIA  ESTATE, 

lien  of  consignee  of,  123,  124 

right  of  mortgagee  to  stipulate  for  commission,  397 

WHARFINGER, 

efieot  of  special  contract  on  lien,  105 
lien  of,  102 

WIPE, 

mortgage  of  wife's  estate  to  secure  husband's  debt,  450 — 452 
not  an  occupation,  58 

whose  estate  is  charged  for  husband's  debt,  entitled  to  exoneration,  456, 
457 

WILEUL  DEFAULT,  ACCOUNT   ON  FOOTING   OF, 
against  mortgagee  in  possession,  400 

unpaid  vendor  of  land,  408,  409 
of  occupation  rent,  401 
profits,  402 
profits  by  agent,  402 
receipts  by  agent,  402 
!  rents,  402 

where  damage  or  loss  of  mortgaged  property,  403 
whether  of  land,  business,  or  debts,  401 

WINDING-UP, 

debentures  payable  at  future  date  may  be  realized  on,  415 
fraudulent  preference  in,  487 
mortgagee  may  realize  his  security  although,  428 
receiver  of  debenture-holders  let  into  possession  on,  237 
right  of  mortgagee  to  distrain  in,  262 

WRITS  AND   ORDERS  AFFECTING  LAND, 
avoidance  of  unregistered,  501,  502 

YORKSHIRE   REGISTRY  ACT, 
exceptions  from,  509 
mode  of  registration,  507 

notice  abolished,  except  where  actual  fraud,  508 
priority  to  date  from  registrsition,  507  ^ 
registration  of  notices  of  wills,  affidavits,  caveats,  507 
requires  assurances  and  wills  to  be  registered,  507 
tacking  abolished,  361,  508 
unpaid  vendor's  lien,  charge  by  deposit  of  deeds,  507 
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